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ORGANIZATION 

OF 

THE    SUPREME    COURT 

OF  THE  DISTRICT  OF  COLUMBIA 

Sinoe  iU  creation  by  the  Act  of  Congreas  of  March  8,  1888,  which  abolished 

both  the  Circuit  and  Criminal  Courts  of  the  District,  and  conferred 

all  their  powers  and  Jurisdiction  upon  the  Court  so  created. 


Tlie  Court  was  formally  organized,  Marcli  28,  1868. 


CHIBF  JUSTICES. 


Names. 

David  K.  Gartter, 
Edward  F.  Binffbam, 
Harry  M.  Clabaugh, 


From  Whence 
Appointed. 
Ohio, 
Ohio, 
Maryland, 


Names. 
William  RediB« 
Walter  8.  Ooz, 
Robert  Leeoh, 
Thomas  Hood, 
James  O.  Payne, 


Date  of  Oath. 

March  28, 1868, 
April  20, 1887, 
May  1, 1908, 


Bemarks. 

Deceased. 
Retired. 


ASSOaATB  JUSTICES. 


George  P.  Fisher, 

Abraham  B.  Olin, 

Andrew  Wylie. 
David  C.  Humphreys, 
Arthur  MacArthur, 

Alexander  B.  Hagner, 
Walter  8.  Coz, 

Charles  P.  James, 

WiUlam  W.  Merrick. 
Martin  V.  Montgomery, 

Andrew  C.  Bradley, 
Louia  B.  McComas, 
Charles  C.  Cole, 
Harry  M.  Clabaugh, 

Job  Barnard, 
Thomas  H.  Anderson, 
Ashley  M.  Gould, 
Jeter  C.  Pritohard. 
Daniel  Thew  Wright, 
WendeU  Phillips  Stafford, 


Betum  J.  Meigs, 
John  B.  Young, 


Delaware, 

New  York, 

District  of  Columbia, 

Alabama, 

Wisconsin, 

Maryland, 

District  of  Columbia, 

Ohio, 

Maryland, 
Michigan, 

District  of  Columbia, 

Maryland, 

District  of  Columbia, 

Maryland, 

District  of  Columbia, 
District  of  Columbia, 
District  of  Columbia, 
North  Carolina, 
Ohio, 
Vermont, 

CLERKS. 


March  23, 1868,  Besigned,  since 

March  S8, 1888,         Betlred,     'since 

deceased. 
March  S8J888,  Betlred. 

May  18, 1870,  Deceased. 

July  15, 1870,  Betired,      since 

deceased. 
Januaiy  28, 1879,      Betlred. 
March  7, 1870,  Betlred,      since 

deceased. 
July  29, 1879,  Betlred,      since 

deceased. 
May  4, 1885,  Deceased. 

April  12, 1887,  Besigned,  since 

dficosaed 
March  27, 1889,  Deceased. ' 

November  82, 1812,  BesigDed. 
February  11,  1808,  Besigned. 
March  8, 1809,  Appointed  Chief 

Justice. 

October  2, 1800,         

May  1. 1001,  

January  18, 1008,       

May  1. 1008,  Besigned. 

November  28, 1008,    

June  9,  lOOi.  

Maroh28,1888, 
October  20, 1891, 


Amos  Webster, 
Hiram  J.  BamsdeU, 
Dorsey  Clagett, 
Levi  P.  Wright, 
J.  Note  McGiU. 
Louis  A.  Dent, 
James  Tanner, 


AUDITOBS. 
Date  of  Appointment. 
May  4,1868, 
November  16, 1808, 
March  15, 1873, 
May  5, 1875, 
April  4,  ISTO, 

•BBGISTBBS  OF  WIUS, 
Aprtl  10, 1800. 


Bemarks. 
Deceased. 
Besigned. 


July  »,  1881, 
August  88,  1888, 
September  1, 1890, 
September  4, 1805, 
Ocroher  9.  1800, 
April  1,  1004,i 


Besigned. 


Assigned. 
Resigned. 
Resigned. 
Besigned. 
Resigned, 
Besigned. 


*The  Orphans'  Court  of  the  District  of  Columbia  was  abolished  by  Act  of  Congress  of 
June  31. 1870,  and  its  former  Jurisdiction  vested  in  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  special  term  for  Orphans'  Court  business.  The  Reiristor  of  Wills 
therenfter  acted  as  clerk  of  such  special  term,  ex  oj^eio,  until  the  Code  ot  the  District 
went  into  effect,  from  and  after  January  1, 1002.  by  sec.  120  of  which  he  was  directed 
to  act  as  clerk  of  the  Probate  Term  of  the  Supreme  Court  of  the  District. 

iDate  of  oath. 
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KELLY  V.  MOORE.(l); 


PBAcncE;  Appeals;  Bux  of  Exceptioits,  Amendment  of;  Cebtioeabi. 

1.  Where  after  an  appeal  was  docketed  in  this  court  and  the  transcript 

printed,  the  court  below,  on  motion  of  the  appellees,  who  claimed 
to  have  discovered  errors  in  the  bill  of  exceptions,  and  over  the 
objection  of  the  appellants,  passed  an  order  reciting  certain  errors 
in  the  bill  of  exceptions  and  correcting  it  as  of  the  date  of  the 
settling  of  the  original  bill  of  exceptions,  but  referring  the  matter 
to  this  court  to  settle  the  question  as  to  what  should  constitute 
the  bill  of  exceptions  and  how  it  should  be  made  up,  it  was  Heldy 
denying  an  application  by  the  appellees  for  certiorari  to  the  lower 
court  to  certify  such  proceedings  to  this  court  as  part  of  the 
original  record,  that  this  court  had  no  such  power,  but  that  the 
bill  of  exceptions  must  be  settled  by  the  court  below  and  brought 
here  in  a  completed  form  and  that  this  court  must  accept  what 
is  certified  therein  as  being  the  actual  truth. 

2.  In  the  absence  of  a  rule  of  court  authorizing  it,  or  an  order  ex- 

tending the  time  for  settling  the  bill  of  exceptions,  or  an  agree- 
ment of  the  parties,  it  is  beyond  the  power  of  the  court,  after  the 
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Btatement  of  the  Cese.  [22  App. 

expiration  of  the  trial  term,  and  e&peeiallj  after  an  appeal  hat 
been  perfected,  to  allow  a  bill  of  exceptions,  or  to  alter  or  amend 
one  already  allowed  and  filed. 

No.  IMS.    Bttbmitted  April  15, 1908.    Decided  April  21.  IMS, 

Heabino  on  a  petition  by  the  appellees  for  the  writ  of 
certiorari  to  the  Supreme  Court  of  the  District  of  Columbia, 
to  certify  to  this  court  certain  proceedings  had  in  that  court 
after  the  docketing  of  an  appeal  in  this  court,  having  for 
their  object  the  correction  of  the  bill  of  exceptions,  included 
in  the  record  filed  in  this  court*  Denied. 

The  CouET  in  the  opinion  stated  the  facts  as  follows: 

We  have  here  presented  an  application  for  a  writ  of  cer- 
tiorari to  the  Supreme  Court  of  this  District  requiring  that 
court  to  certify  to  this  court  an  order  of  the  court  below  al- 
lowing certain  amendments  and  alterations  in  the  bill  of 
exceptions  embraced  in  the  transcript  of  the  record  trans- 
mitted to  and  filed  in  this  court  on  appeal  in  the  above-entitled 
cause;  the  said  appeal  standing  on  the  calendar  of  thia 
court  for  hearing. 

It  appears  that  the  cause  was  tried  in  the  court  below  in 
March,  1902,  and  during  the  trial  several  exceptions  were 
taken  and  noted  by  the  plaintiffs  to  rulings  of  the  court,  but 
no  formal  exceptions  were  prepared  during  the  trial,  nor  dur- 
ing the  term  of  the  court  at  whicb  the  trial  took  place.  The 
verdict  and  judgment  being  for  the  defendants,  the  plaintiffs 
procured  more  than  one  extension  of  time  for  preparing  and 
having  signed  the  bill  of  exceptions.  There  seems  to  have 
been  some  misunderstanding  among  connsel  as  to  what  should 
and  what  should  not  be  incorporated  in  the  bill  of  exceptions. 
However,  after  several  conferences  among  counsel  and  with 
the  justice  before  whom  the  trial  was  had,  the  bill  of  excep- 
tions was  supposed  to  be  settled  to  the  satisfaction  of  all  con- 
cerned, and  was  signed  by  the  justice  and  placed  on  file.  This 
iippears  to  have  been  on  July  17,  1902.     The  transcript  of 
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H.  a]  Statement  of  the  Caae, 

the  record  was  made  out  and  sent  up  to  this  court,  and  was 
filed  here  on  August  4,  1902,  and  the  appeal  was  docketed  to 
the  October  term  of  this  court,  1902,  though  the  record  was 
not  printed  until  some  time  after  the  commencement  of  the 
term.  The  cause  has  been  continued  from  term  to  term  until 
the  present  April  term  of  this  court,  and  the  appellants'  coun- 
sel have  prepared  and  filed  their  printed  brief  for  argument 
It  is  alleged  that  it  was  not  until  a  copy  of  the  brief  was 
furnished  to  counsel  for  the  appellees  that  certain  wrong  inser- 
tions of  fact  had  been  made  in  the  bill  of  exceptions,  and  that 
certain  omissions  of  fact  therefrom  had  occurred,  were  dis^ 
covered  by  counsel  for  appellees,  and  that  such  insertions  and 
omissions  may  be  material  to  the  determination  of  the  appeal  i 
That  such  insertions  and  omissions  had  been  made,  as  alleged, 
without  the  knowledge  or  consent  of  counsel  for  appellees,  and 
they  at  once  applied  to  counsel  for  appellants  to  have  the 
proper  corrections  made  in  the  exception,  but  this  application 
was  declined ;  the  counsel  for  the  appellants  insisting  that  the 
bill  of  exceptions  was  correct  as  it  stood,  and  as  it  appeared 
in  the  transcript  on  file  in  this  court  Whereupon  the  counsel 
for  the  appellees,  on  the  10th  day  of  March,  1903,  filed  in  the 
court  below  a  motion  to  correct  the  bill  of  exceptions,  in  re- 
spect to  the  particulars  in  which  it  appeared,  as  alleged,  to  be 
erroneous  and  contrary  to  the  truth  as  originally  settled  and 
set  forth  in  the  bill  of  exceptions,  with  the  consent  of  counsel 
of  both  sides.  This  application  was  supported  by  afiidavits 
of  counsel  for  the  appellees.  But  there  was  a  counter-affidavit 
filed  by  one  of  the  counsel  for  appellants ;  and  the  power  and 
jurisdiction  of  the  court  to  amend  or  change  in  any  respect 
the  bill  of  exceptions  as  it  then  appeared  and  as  it  had  been 
transmitted  to  this  court,  was  denied  in  most  unqualified 
terms  by  counsel  for  the  appellants.  The  court,  however,  not- 
withstanding the  objection,  heard  argument  of  both  sides  as 
to  the  matters  of  fact  and  the  alleged  errors  in  the  bill  of  ex- 
ceptions, and  upon  consideration,  aided  by  the  affidavits  filed, 
found  certain  facts  in  respect  to  which  the  existing  bill  of  ex- 
ceptions was  incorrect,  and  contained  matters  that  had  not 
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been  offered  in  evidence,  and  had  omitted  matter  that  should 
have  been  incorporated  therein.  But  the  judge  did  not  sign 
a  new  or  amended  bill  of  exception,  but  simply  incorporated 
his  findings  in  the  form  of  an  order,  which  he  declared  should 
have  effect  and  relation  to  July  17,  1902,  the  time  of  signing 
the  original  bill  of  exceptions,  though  in  fact  the  order  was 
made  on  the  3d  day  of  April,  1903.  An  opinion  of  the  chief 
justice  was  filed  and  made  a  part  of  the  order,  showing  the 
ground  upon  which  the  order  was  founded. 

By  this  order  it  is  directed  that  the  said  original  bill  of 
exceptions  should  be  and  was  corrected  in  certain  particulars 
mentioned ;  the  order  stating  the  particulars  and  how  the  ex- 
ception should  be  altered  and  amended.  To  this  order  and 
the  findings  therein  the  appellants  objected,  and  excepted. 

In  his  opinion,  made  part  of  the  order,  the  learned  chief 
justice  says:  "It  is  somewhat  diflScult,  indeed,  for  me  to 
remember  each  distinct  item  of  proof,  and  what  was  said  and 
done  in  relation  to  each  particular  exception  that  was  taken 
by  the  parties  in  the  case.  There  are  a  great  many  exceptions 
taken  in  the  case  by  each  of  the  parties,  but  by  looking  over 
these  papers,  and  looking  over  the  testimony,  to  some  extent 
at  any  rate,  and  by  the  aJBBdavits  and  statements  by  the  at- 
torneys in  the  case,  in  regard  to  what  did  happen  in  reference 
to  the  particular  matters  involved  in  this  motion,  I  -have  had 
my  recollection  ref reshedl  and  revived  to  a  considerable  extent 
My  own  recollection  accords  with  the  recollection  and  with 
the  claim  of  counsel  for  the  defendants  on  one  point  in  par- 
ticular, and  that  is  what  is  called  the  photpgraph  copy  of 
the  certificate,  J.  D.  V.  No.  1,  together  with  the  will,  J.  D. 
V.  No.  2  to  which  it  was  attached,"  etc. 

In  another  part  of  his  opinion  he  says :  "  I  am  influenced 
in  the  action  which  I  propose  to  take  in  regard  to  the  matter 
before  me  in  order  that  the  Court  of  Appeals  may  itself  have 
the  matter  as  nearly  as  possible  before  it,  and  let  it  determine 
as  to  the  question  of  law  and  as  to  questions  of  fact,  as  to  what 
the  proof  here  may  show  is  the  proper  thing  to  be  done.  That 
is  so  far  as  it  would  relate  ix>  an  allowance  of  an  amendment 
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of  the  bill  of  exceptions.  I  do  not  wish  to  be  understood  as 
having  undertaken  to  determine  any  question  relating  to  the 
charge  of  bad  faith  on  the  part  of  counsel  for  the  plaintiffs. 
I  think  the  omission  and  insertion  of  the  matter  complained 
of  were  due  to  inadvertence  or  oversight,  and  not  to  design. 
I  suppose  the  Court  of  Appeals  should  not  undertake  to  say 
whether  an  amended  bill  of  exceptions  contained  the  truth  or 
not  —  or,  at  leasts  it  did  not  contain  the  truth.  I  suppose  it 
would  presume  it  did,  provided  it  was  legally  incorporated." 
After  obtaining  the  order  of  the  3d  of  April,  1903,  au- 
thorizing the  amendment,  the  appellees  applied  to  this  court 
to  issue  a  writ  of  certiorari  to  the  court  below,  requiring  the 
order  of  that  court,  and  the  proceedings  upon  which  it  was 
founded,  to  be  certified  to  this  court,  as  part  of  the  original 
record,  a  transcript  of  which  is  on  file  in  this  court.  To  this 
application  the  appellants  have  answered,  and  strongly  ob- 
ject to  the  same,  and  deny  the  power  and  jurisdiction  of 
this  court  to  entertain  the  application. 

Mr.  D.  W.  Baker  and  Mr.  Wilton  J.  Lambert  for  the  peti- 
tion: 

The  case  of  Churchill  v.  Hill,  59  Ark.  64,  is  almost  iden- 
tical with  the  case  at  bar,  and  there  the  court  held  that  a 
judge,  after  the  expiration  of  the  term,  had  authority  to  cor- 
rect a  bill  of  exceptions  so  as  to  identify  certain  papers  therein 
mentioned.  In  United  States  v.  Breitling,  20  How.  253, 
the  Supreme  Court  of  the  United  States  said,  in  permitting  a 
bill  of  exceptions  to  be  signed  after  a  term,  that  the  rules  of 
court  were  made  for  justice  and  not  for  injustice.  In  Hun- 
nicut  V.  Peyton,  102  U.  S.  333,  the  court  held  that  the  bill  of 
exceptions  could  be  signed  out  of  the  term  after  the  writ  of 
error  had  gone  to  the  appellate  court  In  Michigan  Ins. 
Co.  V.  Eldred,  143  U.  S.  293,  while  denying  fti  that  case 
the  right  to  grant  the  bill  of  exceptions,  the  Supreme  Court 
said  that  under  extraordinary  circumstances  an  amend- 
ment could  be  made,  and  that  the  bill  of  exceptions  could 
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either  be  altered,  amended  or  signed  after  the  term  where 
the  circumstances  warranted  such  action.  See  also  The  Ore 
&  Iron  Co.,  Petitioner,  128  U.  S.  544;  Davis  v.  Patri<:h,  122 
U.  S.  138;  3  Encyc.  Plead.  &  Prac,  p.  501;  Lejferts  v. 
The  State,  49  K  J.  L.  28;  Harris  v.  Tomlinson,  130  Ind. 
426;  Morgan  v.  Hays,  91  Ind.  133;  Marley  v.  Homaday, 
69  Ind.  106;  Hannali  v.  Dorrell,  73  Ind.  465. 

Mr.  Hugh  T.  Taggart,  Mr.  C.  C.  Cole  and  Mr.  Leo  Sim-  . 
mons  opposed. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the 
Court: 

We  have  heard  the  matter  argued,  and  have  considered  the 
same  in  the  light  of  the  autliorities  cited  by  the  respective 
parties,  and  which  would  appear  to  be  conclusive  against  the 
present  application. 

It  is  matter  of  extreme  regret  that  such  a  state  of  case  as 
we  have  here  should  be  presented  to  this  court;  and,  espe- 
cially is  it  to  be  regretted,  that  we  have  to  hear  and  determine 
an  appeal  on  what  there  is  ground  for  supposing  may  be  an 
imperfec!t  or  defective  bill  of  exceptions.  It  is  clear,  how- 
ever, that  there  is  no  power  in  tliis  court,  by  certiorari  or 
otherwise,  to  correct  the  imperfections  or  misstatements  that 
are  alleged  to  exist  in  the  bill  of  exceptions  taken  and  cer- 
tified to  this  court 

Before  the  adoption  of  the  new  code  for  this  District, 
bills  of  exception  were  required*  to  be  prepared  in  accordance 
with  the  provisions  of  the  old  English  statute  of  13  Edw.  I, 
Stat.  1,  Chap.  31,  which  was  in  force  inr  this  District.  But 
by  section  73  of  the  new  code  it  is  provided  as  follows :  "  If, 
upcn  a  trial  of  a  cause  before  a  jury,  an  exception  be  taken, 
it  may  be  reduced  to  writing  at  the  time,  or  it  may  be  entered 
on  the  minutes  of  the  justice  and  afterwards  settled  in  snch 
manner  as  may  be  provided  by  tlie  rules  of  the  court  and 
stated  in  the  bill  of  exceptions,  with  so  muclr*of  the  substance 


Digitized  by  VjOOQ IC 


KELLY  r.  MOORE  7 

D.  C]  Opinion  of  the  Court. 

of  the  ovidenoe  as  may  be  material  to  the  questions  to  be 
raised,  and  such  bill  of  exceptions  need  not  be  sealed,  and 
shall  be  considered  a  part  of  the  record  in  case  of  an  appeal 
from  the  final  judgment  rendered  in  the  case." 

It  does  not  appear,  indeed  it  is  not  suggested,  that  therp 
was  any  rule  of  court  that  would  authorize  or  justify  any  such 
amendment  of  the  bill  of  exceptions  as  that  directed  or  au- 
thorized to  be  made  in  this  court,  by  the  order  of  the  court 
below,  passed  on  the  3d  day  of  April,  1903.  That  order 
simpfy  referred  the  matter  to  this  court  to  settle  the  question 
as  to  what  should  constitute  the  bill  of  exceptions  and  how  it 
should  be  made  up.  That  power,  however,  does  not  belong 
to  this  court  The  bill  of  exceptions  must  be  settled  by  tlie 
court  below  before  whom  the  cause  was  tried,  and  be  brought 
into  this  court  in  a  completed  form,  and  we  must  accept  what 
is  certified  therein  as  being  the  actual  truth. 

This  question  has  been  repeatedly  before  the  Supreme 
Court  of  the  United  States,  and,  as  would  appear,  has  been 
definitely  settled  by  decisions  of  that  court  It  is  settled  that 
a  judge  cannot  act  judicially  upon  the  rights  of  parties  after 
the  lapse  of  the  term  at  which  the  trial  took  place,  in  settling 
and  signing  a  bill  of  exception,  in  the  absence  of  a  rule  of 
ccmrt,  authorizing  the  same,  or  a  previous  order  of  court  ex- 
tending the  time  therefor,  or  the  agreement  of  the  parties  for 
that  purpose.  Mvlhr  v.  Ehlers,  91  it.  S.  249,  251.  The 
rule  upon  the  subject  is  very  fully  and  clearly  stated  by  Mr. 
Justice  Gray,  speaking  for  the  court,  in  Michigan  Ins.  Banh 
v.  Eldred,  143  U.  S.  293,  298,  where  it  is  said  that:  "  By 
the  uniform  course  of  decision,  no  exceptions  to  rulings  at  a 
trial  can  be  considered  by  this  court,  unless  they  were  taken 
at  the  trial,  and  were  also  embodied  in  a  formal  bill  of  ex- 
ceptions presented  to  the  judge  at  the  same  term,  or  within 
a  further  time  allowed  by  order  entered  at  that  term,  or  by 
standing  rule  of  court,  or  by  consent  of  parties ;  and,  save  un- 
der very  extraordinary  circumstances,  they  must  be  allowed 
by  the  judge  and  filed  with  the  clerk  during  the  same  terra. 
After  the  term  has  expired,  without  the  court's  control  over 
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the  case  being  reserved  by  standing  rule  or  special  order,  and 
especially  after  a  writ  of  error  has  been  entered  in  this  courts 
all  authority  of  the  court  below  to  allow  a  bill  of  exceptions 
then  first  presented,  or  to  alter  or  amend  a  bill  of  exceptions 
already  allowed  and  filed,  is  at  an  end.  United  States  v. 
Breitling,  20  How.  252;  Muller  v.  Ehkrs,  91  U.  S.  249; 
Jones  V.  Grover  &  B,  8.  Mack.  Co.,  131  U.  S.  Appx.  150; 
Hunnicut  v.  Peyton,  102  U.  S.  333 ;  Davis  v.  Patrick,  122 
U.  S.  138 ;  Chateaugay  Ore  &  Iron  Co.,  Petitioner,  128  U.  S. 
644. 

^'  The  duty  of  seasonably  drawing  up  and  tendering  a  bill  of 
exceptions,  stating  distinctly  the  rulings  complained  of  and  the 
exceptions  taken  to  them,  belongs  to  the  excepting  party,  and 
not  to  the  court;  the  trial  court  has  only  to  consider  whether 
the  bill  tendered  by  the  party  is  in  due  time,  in  legal  form, 
and  conformable  to  the  truth ;  and  the  duty  of  the  court  of 
error  is  limited  to  determining  the  validity  of  exceptions  duly 
tendered  and  allowed.  Hanna  v.  Maas,  122  U.  S.  24.  Any 
fault  or  omission  in  framing  or  tendering  a  bill  of  exceptions, 
being  the  act  of  the  party  and  not  of  the  court,  cannot  be 
amended  at  a  subsequent  term,  as  a  misprision  of  the  clerk, 
in  recording  inaccurately  or  omitting  to  record  an  order  of 
the  court  might  be.  Be  Wight,  134  U.  S.  136.  The  writ 
of  certiorari  prayed  for  must  therefore  be  denied,  and  the 
case  must  be  determined  upon  the  original  bill  of  exceptions." 

This  well-established  rule  has  been  reiterated  and  applied 
in  subsequent  cases  by  the  Supreme  Court,  as  in  the  cases  of 
Morse  v.  Anderson,  150  U.  S.  156,  and  Hume  v.  Bowie,  148 
TT.  S.  245,  253 ;  and  there  seems  to  be  no  departure  from  it 

As  in  the  case  of  Michigan  Ins.  Bank  v.  Eldred,  supra,  the 
writ  of  certiorari  prayed  for  must  be  denied,  and  the  appeal 
determined  upon  the  original  bill  of  exceptions. 

Writ  of  certiorari  denied. 
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Wills,  Attestation  or;  Pbbsuicptions ;  Reversible  Ebbob;  Evi- 
dence; Depositions;  General  Intebbogatort;  Proof  of  Records 
Beyond  Jurisdiction;  Hearsay  Evidence;  Appealable  Orders; 
Motion  fob  New  Trial  Based  on  Misconduct  of  a  Juryman. 

L  Where  a  will  of  real  estate  in  this  District,  made  in  a  foreign 
country  before  the  Ckxle  D.  C.  went  into  effect,  which  reduced 
the  number  of  witnesses  necessary  from  three  to  two,  contains  the 
usual  attestation  clause  signed  by  two  witnesses,  and  also  a 
certificate  made  the  day  after  the  execution  of  the  will  by  an 
American  vice-consul  that  the  testator  acknowledged  the  paper 
before  him  as  his  will  and  that  the  signature  attached  to  it  was 
in  the  handwriting  of  the  testator,  the  vice-consul  is  to  be  com- 
prised among  the  witnesses  of  the  will,  and  it  is  sulfficiently  at- 
tested, the  certificate  being  meaningless  and  without  force  of  any 
kind,  unless  it  be  taken  as  an  act  of  attestation. 

2.  All  legal  documents  and  instruments  of  writing,  deeds,  wills,  bonds, 

and  others,  must,  if  possible,  be  so  construed  as  to  be  given  due 
effect,  and  not  receive  a  construction  which  would  render  them 
meaningless. 

3.  No  formal  words  of  attestation  to  a  will  of  real  estate  in  this  Dis- 

trict are  required,  and  where  an  attestation  clause  omits  to  state 
that  it  was  signed  by  the  subscriber  as  a  witness  at  the  request 
of  the  testator,  but  does  state  that  the  testator  acknowledged  the 
paper  to  be  his  will  before  the  subscriber,  it  will  be  presumed 
that  the  testator  requested  the  subscriber  to  sign  as  a  witness. 

4.  When  one  of  the  witnesses  to  a  will  has  died,  proof  of  his  signa* 

ture  is  sufficient  prima  facie  proof  of  attestation  of  the  will  by 
him. 

5.  Error  in  submitting  to  the  jury  a  question  as  to  the  due  execution 

of  a  will  which  should  have  been  determined  by  the  court,  is 
not  reversible  error,  when  the  verdict  accords  with  the  decision 
the  court  should  have  made. 

6.  Where,  in  a  case   involving  the  sanity  of  a  testator,  a  witness  whose 

testimony  in  a  deposition  is  exclusively  addressed  to  the  proof  of 
his  father's  signature  as  a  witness  of  the  will,  until  he  comes  to 
the  concluding  general  interrogatory,  whether  he  can  state  any- 
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thing  pertinent  to  the  issues  between  the  parties,  answers  that 
interrogatory  by  saying  that  the  testator  was  perfectly  sane  and 
in  good  health  on  an  occasion  when  he  came  to  see  witness* 
father  about  the  will,  an  objection  to  the  admission  of  the  in- 
terrogatory and  answer  based  upon  a  want  of  opportunity  to 
cross-examine  the  witness,  is  properly  overruled,  in  the  absence  of 
a  showing  of  surprise  or  an  application  seasonably  made  to  cross- 
examine  the  witness. 

7.  When  official  documents  are  beyond  the  jurisdiction  of  the  court,  it 
is  proper  to  prove  them  and  their  contents  by  the  deposition  of 
the  official  having  custody  of  them. 

n.  In  a  case  involving  the  validity  of  a  will  executed  in  a  foreign 
country  and  the  mental  competency  of  the  testator,  it  is  not  error 
to  exclude  certificates  of  physicians  for  the  commitment  of  the 
testator  to  an  insane  asylum  there,  offered  in  evidence  by  the 
parties  attacking  the  will,  especially  when  it  does  not  appear 
why  the  testimony  of  the  physicians  might  not  have  been  taken. 

9.  While  ordinarily  an  order  granting  or  overruling  a  motion  for  a 

new  trial  is  not  appealable,  the  action  of  the  trial  court  will  be 
reviewed  on  appeal  in  some  cases  where  the  motion  is  based  upon 
misconduct  of  the  jury  or  those  connected  with  it,  and  the  trial 
court  has  refused  to  consider,  or  has  erroneously  considered,  the 
application  upon  an  uncontested  state  of  facts. 

10.  Where,  however,  a  motion  for  a  new  trial  based  upon  the  alleged 

intoxication  of  a  juryman  during  the  trial,  is  contested  and  the 
trial  court  after  a  full  consideration  of  affidavits  and  counter 
affidavits  and  a  searching  oral  investigation,  finds  as  matter  of 
fact  that  the  charge  is  not  sustained  and  overrules  the  motion, 
a  judgment  on  the  verdict  will  not  be  disturbed  on  appeal. 

MS.    Submitted  April  2S,  1908.    Decided  May  6,  1908. 

Heaeino  on  an  appeal  fram  a  judgment  of  the  Supreme 
Court  of  the  District  of  Columbia,  upon  a  verdict,  in  an  ac- 
tion of  ejectment  Affirmed, 

The  CouBT  in  the  opinion  stated  the  case  as  follows : 

This  is  a  suit  in  ejectment  to  determine  the  title  to  a  piece 
of  real  estate  in  the  city  of  Washington,  known  as  lot  num- 
bered 23,  in  Davidson's  subdivision  of  lots  in  square  num- 
bered 166,  which  in  the  year  1887  and  prior  thereto  was  the 
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property  of  one  William  Thomson.  The  appellants,  who 
were  the  plaintiffs  in  the  court  below,  represent  a  number  of 
the  heirs-at-law  of  William  Thomson,  and  the  appellees, 
Mary  Cecelia  Thomson  and  Greorgiana  Hawkes  Thomson, 
who  were  defendants  in  the  court  below,  are  in  possession 
of  the  property  as  devisees  under  a  will  executed  by  Wttliam 
Thomson.  The  other  appellees  are  merely  their  agents,  and 
have  no  substantial  interest  in  the  property.  The  question 
in  controversy  is  that  of  the  validity  of  the  will  of  William 
Thomson. 

William  Thomson  appears  to  have  been  a  resident  of  this 
<5ity,  when  some  time  prior  to  the  year  1885  he  was  appointed 
<;onsul  for  the  United  States  at  Southampton,  in  England. 
Hf?  had  as  vice-consul  at  the  same  place  one  John  H.  Cook- 
tsey,  a  merchant  of  Southampton.  On  December  15,  1885, 
William  Thomson  was  committed  to  a  private  insane  asylum 
in  England  as  a  lunatic  upon  the  certificates  of  two  physicians 
and  the  request  of  a  cousin,  one  James  E.  Cunningham,  a 
merchant  of  London,  who  seems  to  have  taken  temporary 
<;harge  of  his  affairs. .  He  remained  in  the  asylum  until  Feb- 
ruary 1,  1886,  for  a  period  of  a  month  and  a  half,  when  he 
was  discharged  as  probably  cured,  or  rather,  as  the  expres- 
sion was  used,  was  granted  leave  of  absence  on  probation. 
"The  probation  seems  to  have  proved  satisfactory,  for  he  never 
returned  to  the  institution,  and  there  was  a  formal  discharge 
-entered  on  the  records  of  the  asylum  on  June  26,  1886. 

On  February  24,  1886,  which  was  a  little  upwards  of 
three  weeks  after  his  discharge  from  the  insane  asylum  on 
probation,  William  Thomson,  at  the  office  of  Walter  R. 
Lomer,  a  solicitor  resident  in  Southampton,  executed  a  will 
which  he  had  caused  to  be  prepared  for  him  by  Lomer,  and 
whereby,  among  other  devises  and  bequests,  he  devised  the 
property  here  in  controversy  to  the  appellees,  Mary  Cecelia 
Thomson  and  Georgiana  Hawkes  Thomson,  spinsters,  of  the 
<»unty  of  Kent,  in  England,  jointly  for  their  joint  lives,  and 
to  the  survivor  of  them,  with  remainder  to  Mary  Cunning- 
Jiam  Roberts,  of  London,  for  life,  and  remainder  in  fee  to 
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her  only  son,  then  about  ten  years  of  age.  The  will,  accord- 
ing to  its  own  recital,  was  contained  in  two  sheets  of  paper,, 
to  each  sheet  of  which  the  testator  signed  his  name ;  and  it  is 
testified  also  to  have  been  executed  in  duplicate.  Attached 
to  the  will  was  the  usual  attestation  clause  for  witnesses,  and 
this  attestation  clause  was  signed  by  Walter  R.  Lomer,  who 
had  prepared  the  will,  and  by  Richard  Roupe  Linthome,. 
at  the  time  a  clerk  in  his  office,  both  of  whom  attached  their 
signatures  in  the  presence  of  the  testator  and  at  his  request 

The  testator,  it  seems,  owned  real  estate  both  in  England 
and  in  America,  some  in  New  York  and  some  in  this  Dis- 
trict, besides  a  large  amount  of  personal  property,  and  the 
attestation  mentioned  was  sufiicient  to  make  the  will  effective 
for  the  conveyance  of  real  estate  in  England  under  the  exist- 
ing law  of  that  country,  as  also  for  the  conveyance  of  real 
estate  in  the  State  of  New  York. 

On  the  day  after  this  execution  and  attestation  of  the  will, 
William  Thomson  again  went  to  the  office  of  the  solicitor, 
Walter  R.  Lomer,  to  have  a  certificate  written  upon  the  will, 
which  was  to  be  signed  by  John  H.  Oooksey,  the  vice-consul 
of  the  United  States  at  Southampton.  Lomer  wrote,  or 
caused  to  be  written,  the  desired  certificate  upon  each  copy 
of  the  will,  and  delivered  back  the  duplicates  to  Thomson,, 
who  thereupon  went  before  the  vice-consul,  and  the  vice- 
consul  executed  the  certificate.  The  certificate  was  written 
on  the  second  and  last  page  of  the  will,  and  it  is  said  "  in  the 
margin  "  of  it ;  but  whether  this  means  along  side  of  any 
other  writing,  or  at  the  end  of  the  will,  does  not  very  clearly 
appear  from  the  record.  This  certificate,  upon  the  efficacy  of 
which  really  depends  the  controversy  between  the  parties,, 
was  in  the  following  terms : 

"  I  hereby  certify  that  William  Thomson,  consul  at  South- 
ampton for  the  United  States  of  America,  attended  before- 
rne  on  this  25th  day  of  February,  1886,  and  acknowledged 
tlie  foregoing  paper-writing  contained  in  two  sheets  of  paper 
as  his  last  will  and  testament,  and  that  the  signature  William 
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Thomson  at  the  foot  thereof  is  in  the  proper  handwriting  of 
the  said  William  Thomson." 

(Signed)  "  John  H.  Cooksey, 

"  Vice-Consul  of  the 
**  United  States  of  America." 

William  Thomson  died  in  the  next  year  (1887),  and  ap- 
parently in  January  of  that  year,  and  apparently  also  while 
yet  in  the  performance  of  his  duties  as  consul,  although  this 
does  not  definitely  appear  from  the  record  before  us.  On 
January  25,  1887,  the  will  already  referred  to  was  admitted 
to  probate  in  the  Principal  Registry  of  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  High  Court  of  Justice  in 
England.  One  of  the  duplicate  copies  is  stated  upon  infor- 
mation and  belief  to  have  been  sent  "  to  the  Probate  Court 
at  New  York,  United  States  of  America,"  but  it  is  not  fur- 
ther traced;  nor  does  it  appear  whether  it  was  there  ad- 
mitted to  probate  and  record.  The  duplicate  original  ad- 
mitted to  probate  in  England  is  the  document  which  figures 
in  this  case,  together  with  a  duly-certified  copy  thereof  which 
has  been  offered  in  evidence  in  the  proceedings,  and  a  tran- 
script and  photographic  copy  of  the  certificate  signed  by 
Cooksey. 

William  Thomson  left  no  children  or  descendants,  and 
was  never  married;  nor  had  he  any  brothers  or  sisters,  or 
descendants  of  such.  His  nearest  living  relatives  at  the  time 
of  his  death  were  some  first  cousins,  the  children  of  an  uncle, 
David  Thomson,  and  of  an  aunt,  Ann  Haig.  He  himself 
was  bom  in  the  United  States  and  always  remained  a  citizen 
thereof.  The  children  of  his  uncle,  David  Thomson,  who 
lived  and  died  in  Great  Britain,  are  the  two  appellees,  Mary 
C.  Thomson  and  Georgiana  Hawkes  Thomson,  who  are  them- 
selves aliens.  Ann  Haig,  the  aunt  of  the  testator,  was  a 
citizen  of  the  United  States,  and  left  numerous  descendants 
who  are  enumerat-ed  in  the  record,  but  whom  it  is  not  neces- 
sary here  to  mention.  They  claim,  as  the  heirs-at-law  of  Wil- 
liam Thomson,  to  be  entitled  to  the  property  in  dispute.     A 
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number  of  them,  representing  an  ownership  of  ninety-one  one- 
handredths  part  of  the  property,  have  united  in  a  deed  of 
conveyance  to  the  two  appellants,  bearing  date  on  March  22, 
1899,  whereby,  for  a  nominal  consideration,  they  purport 
to  convey  one  undivided  fourth  part  of  the  property  to  the 
appellant,  Eichard  K.  Paynter,  in  his  own  right  and  for  his 
own  use,  and  the  remaining  undivided  three-fourths  part  to 
the  appellant,  Andrew  C.  Kelly,  in  trust  to  recover  the 
property  for  them,  to  sell  the  same,  and  to  divide  the  pro- 
ceeds of  sale  among  the  grantors.  It  is  conceded  that  the 
appellants,  plaintiffs  in  the  court  below,  have  acquired  and 
hold  the  title  of  all  the  descendants  of  Ann  Haig  to  the  prop- 
erty involved  in  this  suit,  excepting  nine  one-hundredths  part 
thereof. 

After  the  execution  of  the  deed  to  them  of  March  22,  1899, 
the  appellants  Keeley  and  Paynter  instituted  suit  in  eject- 
ment in  the  Supreme  Court  of  the  District  of  Columbia  on 
September  7,  1899,  first  against  the  appellees  Joseph  H. 
Moore,  Edward  J.  Stellwagen,  and  Thomas  M.  Gale,  the 
two  latter  doing  business  under  the  firm  name  of  Thomas  J. 
Fisher  &  Co.  It  seems  that  Joseph  H.  Moore  was  a  tenant 
in  possession  of  the  property,  and  the  firm  of  Thomas  J. 
Fisher  &  Co.  merely  the  agents  of  Mary  Cecelia  Thomson 
and  Georgiana  Hawkes  Thomson  for  the  renting  of  it  After- 
wards the  two  appellees  last  named  were  admitted  on  motion 
as  the  defendants  to  the  suit. 

At  the  trial  it  was  agreed,  as  already  stated,  that  the 
plaintiffs  held  the  title  of  all  the  descendants  of  Ann  Haig 
to  the  property  involved  in  the  suit,  excepting  nine  one- 
hundredths  undivided  part  thereof;  and  that  the  defendants 
were  in  possession  of  the  property  under  an  alleged  will  of 
William  Thomson.  Upon  this  the  plaintiffs  rested  in  their 
case  in  chief. 

The  defendants  thereupon  proceeded  to  prove  the  will 
of  William  Thomson.  The  original,  probated  in  London 
r.nd  retained  in  the  registry  of  the  court  there,  was  not  avail- 
able to  be  produced  upon  this  trial;  and  recourse  was  had 
to  secondary  proof  of  its  execution  and  contents.     Two  oi 
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the  witnesses,  Lomer  and  Linthome,  were  yet  living,  and 
their  testimony  was  taken  by  deposition.  It  is  sufficient 
to  say,  in  regard  to  this  testimony,  that  the  witnesses  testi- 
fied fully  and  unequivocally  to  the  due  execution  of  the 
v/ill  in  their  presence  and  their  attestation  of  it,  and  to  the 
mental  capacity  of  William  Thomson  at  the  time  to  make 
it.  Lomer  and  Linthome  also  testified  to  the  writing  of  the 
added  certificate  in  their  office.  John  H.  Cooksey,  the  vice- 
consul,  had  died  in  1896 ;  but  his  son,  who  was  examined  as 
a  witness  by  deposition,  testified  to  the  genuineness  of  his 
father's  signature  attached  to  the  certificate.  He  also  testi- 
fied that  he  knew  William  Thomson  well;  and  that  in  Feb- 
ruary of  1886,  when  Thomson  came  to  see  his  father  about 
the  will,  he  was  perfectly  sane  and  in  good  health. 

The  contents  of  the  certificate  attached  to  the  will  were 
stated  by  one  of  the  registers  of  the  probate  office  who  had 
the  custody  of  it,  and  were  set  forth  in  his  deposition  ver- 
batim from  the  original  paper.  A  photographic  copy  of  it 
was  also  proved  by  him  and  others,  and  was  admitted  in 
evidence,  although  objected  to  by  the  plaintiffs.  This  same 
witness  also  testified  to  the  correctness  of  a  certified  copy  of 
the  will  and  which  was  annexed  to  the  interrogatories  pro- 
pounded to  him,  marked  as  "  J.  D.  V.  2,"  and  he  stated  that 
he  had  compared  it  with  the  original  will,  and  that  it  was 
correct,  word  for  word,  and  in  every  particular.  And  this 
paper  also  was  admitted  and  read  in  evidence  over  the  ob- 
jection of  the  plaintiffs.  An  identically  similar  copy  was 
subsequently  introduced  in  evidence  by  the  plaintiffs  them- 
selves in  rebuttal.  This  was  substantially  the  case  made  for 
themselves  by  the  defendants. 

The  plaintiffs,  in  their  cross-examination  of  the  witnesses 
for  the  defense,  and  in  their  own  testimony  in  rebuttal,  at- 
tacked the  validity  of  the  will  on  three  several  grounds: 

(1)  That  its  attestation  was  insufficient  to  give  it  efficacy 
for  the  conveyance  of  real  estate  in  the  District  of  Columbia ; 

(2)  that  William  Thomson  was  of  unsound  mind  at  the  time 
of  its  execution;  (3)  that  its  execution  had  been  procured 
by  the  exercise  of  undue  influence  upon  the  testator  by  James 
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E.  Ounningham,  one  of  the  four  persons  named  in  the  will 
to  be  the  executors,  and  others.  There  is  no  testimony,  how- 
ever, in  the  record  of  any  such  imdue  influence;  there  is 
testimony  in  regard  to  imsoimdness  of  mind  on  the  part  of 
the  testator ;  but  there  is  no  testimony  in  rebuttal  in  regard 
to  the  matter  of  attestation  further  than  was  already  de- 
veloped in  the  course  of  the  testimony  for  tlie  defendants. 

At  the  conclusion  of  the  testimony,  the  defendants  re- 
quested six  several  instructions  to  the  jury,  which  were 
granted  over  the  objections  of  the  plaintiffs.  By  the  plain- 
tiffs eight  instructions  were  requested, —  of  which  two,  the 
sixth  and  eighth  in  the  series,  were  rejected ;  two,  the  third 
and  fifth,  were  given  with  modifications,  and  the  others  were 
given  as  requested.  Exceptions  to  the  instructions  were  re- 
served on  both  sides.  Then  the  court  charged  the  jury  of 
its  own  motion.  The  charge  took  the  instructions  which  were 
allowed  as  a  text,  and  merely  gave  them  with  some  comments. 
There  was  no  exception  by  either  side  to  the  charge. 

The  jury  returned  a  verdict  for  the  defendants. 

Thereupon  there  was  a  motion  for  a  new  trial  filed,  sup- 
ported by  affidavits  and  antagonized  by  counter  affidavits,  in 
which  sensational  charges  were  made  of  alleged  misconduct  on 
the  part  of  some  members  of  the  jury  and  other  persons  con- 
nected with  the  case.  Thereupon  the  members  of  the  jury  and 
others  were  summoned  into  court,  and  examined  and  cross- 
examined  orally;  and  as  a  result  of  the  investigation  the 
court  declined  to  disturb  the  verdict  or  to  award  a  new  trial. 
To  this  ruling  the  plaintiffs  excepted. 

Judgment  was  then  entered  upon  the  verdict  for  the  de- 
fendants, and  the  plaintiffs  appealed  to  this  court. 

Mr.  Hugh  T.  Tarjgart,  Mr.  C.  C.  Cole  and  Mr.  Leo  Sim- 
mons  for  the  appellants: 

1.  The  admission  in  evidence  over  plaintiffs'  objection 
of  the  answer  of  the  witness  Cooksey  to  the  last  interrogatory 
(which  was  general  in  itv«i  nature)  propounded  to  him  under 
the  commission,  was  error.     A  nonexpert  witness  can  give 
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admissible  evidence  as  to  the  sanity  of  another  only  when 
it  is  based  on  pregnant  circumstances  of  which  the  witness 
has  knowledge  and  as  to  which  he  has  testified.  The  witness 
Cooksey  failed  to  so  qualify  himself.  Moore  v.  Sanford,  2 
Kan.  App.  250 ;  Welch  v.  Sipe,  95  Ga.  765,  766,  citing  111 
U.  S.  612  and  95  U.  S,  232.  Whether  what  the  witness  said 
be  treated  as  an  opinion,  or  merely  as  the  semblance  of  one, 
it  was  calculated  to  influence  the  jury  to  the  prejudice  of 
plaintiffs,  and  should  have  been  excluded  for  this  reason. 
It  should  appear  beyond  doubt  that  error  in  admitting  in- 
competent or  immaterial  evidence  did  not  and  could  not  have 
prejudiced  the  right  of  the  party  objecting.  Boston  & 
Albany  RR.  v.  O'Reilly,  158  U.  S.  334.  The  answer 
should  have  been  excluded  for  another  reason.  The  specific 
interrogatories  propounded  to  the  witness  relate  solely  to  the 
matter  of  proving  his  father's  death,  and  that  the  signature 
to  the  official  certificate  on  the  margin  of  the  alleged  will  was 
that  of  his  father;  they  gave  no  intimation  of  any  answer 
by  the  witness,  or  of  any  intention  to  elicit  evidence  from 
him,  bearing  upon  the  matter  of  testator's  insanity.  See 
Chinn  v.  Taylor,  64  Tex.  386,  387 ;  8tepp  v.  Nat.  Associa- 
tion, 37  S.  C.  419 ;  Smith  v.  Ellison,  6  Colo.  App.  207. 

2.  Under  the  law  of  the  District  at  the  time  of  the  execu- 
tion of  the  will  (1886)  and  of  the  death  of  the  testator  (in 
1887),  the  fact  of  probate  and  record  in  England  was  im- 
material. Even  if  a  duly  certified  copy  of  such  probate  had 
been  offered  in  evidence,  and  it  had  shown  an  instrument 
executed  apparently  so  as  to  pass  land  in  the  District  of  Co- 
lumbia, such  certified  copy  would  have  been  inadmissible  in 
evidence.  Robinson  v.  PicJcrell,  109  U.  S.  608.  This  posi- 
tion is  not  affected  by  the  act  of  Congress  of  July  9,  1898 
(25  Stat.  246).  Campbell  v.  Porter,  162  TJ.  S.  478.  The 
suit  in  the  case  at  bar  was  instituted  in  1899  and  is  not 
affected  by  the  code.  For  all  purposes  of  the  case  the  al- 
leged will,  with  its  attestation,  constitutes  a  mere  private 
writing,  and  is  to  be  dealt  with  as  such.  The  instrument 
itself  should  have  been  produced  and  its  execution  proved 
by  the  subscribing  witnesses.  If  not  produced,  there  should 
Vol.  XXII  — 2 
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have  been  a  satisfactory  showing  of  inability  to  produce  it 
before  parol  evidence  of  its  contents,  in  whole  or  in  part, 
could  properly  be  admitted.  The  proceedings  of  foreign 
depositories  or  judicatories  with  respect  to  it  were  imma- 
terial, and  such  proceedings  were  not  competent  evidence. 
Bobinson  v.  Pickrell,  109  TJ.  S.  608,  612 ;  Smith  v.  Car- 
rington,  4  Cr.  70;  Clifton  v.  United  States,  4  How.  242. 
If  the  law  of  England  interposed  an  impediment  to  the  pro- 
duction of  the  original  will  the  fact  should  have  been  proved. 
Hanley  v.  Donoghue,  116  IT.  S.  1,  4. 

3.  The  original  will  only  was  competent  if  it  could  be 
produced ;  the  paper  admitted  was  not  a  sworn  copy,  which 
would  have  been  admissible  upon  satisfactory  proof  of  the 
existence  of  the  original  and  duplicate,  and  that  such  original 
and  duplicate  could  not  be  produced.  The  paper  so  admitted 
did  not  of  itself  alone  prove  the  existence  of  such  original 
will,  or  that  it  was  a  copy  of  such  original,  and  the  certifi- 
cate of  the  register,  a  mere-  volunteer  statement,  was  not  evi- 
dence of  either  fact.  The  giving  of  this  paper  in  evidence 
is  the  only  attempt  made  by  the  defendants  to  prove  the  con- 
tents of  a  will  of  said  Thomson,  and  the  paper  so  admitted 
is  not  referred  to,  connected  with,  or  identified  by  any  other 
testimony  adduced  on  the  part  of  the  defendants,  and  was, 
therefore,  inadmissible.  1  Thompson  on  Trials,  Sec.  825. 
It  follows  that  even  if  the  execution  and  existence  of  a  will 
by  said  Thomson  had  been  established  by  the  defendants, 
there  must  be  a  new  trial  because  there  is  no  proof  of  its 
contents.  As  to  the  necessity  of  either  producing  the  orig^ 
inal  will  or  of  accounting  for  its  nonproduction  as  a  founda- 
tion for  secondary  evidence  of  its  contents,  see  1  Whart  Ev., 
Sec.  60 ;  Biggs  v.  Taylor,  9  Whart.  483 ;  Simpson  v.  Dall, 
70  U.  S.  460 ;  Wood  v.  Cullen  Co,,  13  Minn.  396 ;  Owen  v. 
Hull,  9  Pet  607 ;  Weathered  v.  Baskerville,  11  How.  357. 
And  as  to  the  like  necessity  for  the  production  also  of  the 
duplicate  will,  or  of  accounting  for  its  nonproduction  as  a 
foundation  for  secondary  e\"idenoe  of  its  contents,  see  1 
AVhart.  Ev.,  Sec.  74;  Crossman  v.  Grossman,  95  N.  Y.  149 ;  1 
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Taylor  Ev.,  p.  366 ;  29  Am.  &  Eng.  Encyc.  of  Law,  292,  and 
authorities  there  cited. 

4.  Even  if  the  paper  so  permitted  to  be  read  in  evidence 
had  been  duly  proved  as  a  copy  of  the  last  will  and  testament 
of  William  Thomson,  it  was  not  attested  by  three  witnesses, 
and  was  therefore  insufficient  to  pass  real  estate  in  the  Dis- 
trict It  is  obvious  from  the  face  of  the  paper  that  as  ex- 
ecuted on  February  24,  1886,  there  were  but  two  subscribing 
witnesses  to  it,  viz. :  Lomer  and  Linthome.  The  attestation 
clause  subscribed  by  them  is  full,  formal,  and  complete,  and 
contemplated  only  two  subscribers,  as  is  conclusively  shown 
by  the  word  "  both  "  appearing  in  it  It  is  also  evident  from 
the  fact  that  Lomer,  who  prepared  the  will,  was  an  English 
lawyer,  and  from  the  fact  that  but  two  witnesses  were  re- 
quired by  the  law  of  England  (both  to  be  present  and  to  sign 
at  the  time  of  execution)  to  a  valid  will  of  personal  or  real 
estate.  That  more  than  two  were  not  contemplated  is  further 
conclusively  shown  by  the  testimony  of  said  Lomer  and  Lin- 
thome. It  was  the  procurement  of  an  official  certificate,  the 
doing  of  an  official  act,  only  supposed  to  be  desirable  in  con- 
nection with  the  will,  which  was  contemplated  by  Thomson, 
and  by  Lomer,  who  prepared  the  will,  and  not  the  procuring 
of  an  additional  subscribing  witnev^^s  thereto,  but  intended  by 
them  as  a  separate  and  distinct  act  wholly  independent  of 
the  attestation.  Tins  is  still  further  evident  from  the  form  of 
certificate  which  was  written  on  the  margin  by  Lomer,  who 
also  wrote  the  attestation  clause,  and  which,  if  intended  as  an 
attestation,  would  have  been  prepared  in  the  full  and  complete 
form  of  the  attestation  of  himself  and  Linthome :  and  from 
the  fact  that  it  was  executed  by  Cooksey  in  his  official  char- 
acter and  that  to  it  he  appended  the  seal  of  the  consulate. 
As  it  was  not  therefore  in  the  contemplation  of  either  the 
testator  or  of  Cooksey  that  such  act  of  the  latter  was  to  be 
that  of  a  subscribing  witness,  the  avimus  attcstandi  was  lack- 
ing, and  there  was  in  the  case  no  evidence  from  which  a  pre- 
sumption to  the  contrary  could  be  drawn ;  the  evidence  was, 
as  has  been  shown,  to  another  and  different  intent    The  cer- 


Digitized  by  VjOOQ IC 


20  KELLY  r.  MOORE 

Argument  of  CounseL  [22  App. 

tificate  was  apparently  admitted  by  the  court  upon  proof  of 
Cooksey's  signature,  tliat  from  its  mere  presence  in  the  mar- 
gin of  the  will  the  jury  might  indulge  the  presumption  that 
he  signed  as  a  subscribing  witness ;  but  this  presumption  was 
conclusively  rebutted,  as  has  been  shown  by  the  nature  of  the 
certificate  itself  and  by  the  other  proof  in  that  regard  ad- 
duced by  defendants.  Under  such  circumstances,  and  in  the 
utter  absence  of  any  proof  tending  to  show  directly  or  by 
inference  that  the  act  was  done  in  the  character  of  a  subscrib- 
ing witness,  the  certificate  should  have  been  excluded.  Clarke 
V.  Turton,  11  Ves.  Jr.  240. 

5.  Giving  to  Cooksey's  act  the  import  of  that  of  a  subscrib- 
ing witness  to  the  will  necessitates  an  indulgence  in  two  in- 
ferences: First.  That  he  was  such  witness.  Second.  That 
he  did  what  tJbe  law  required  of  such  a  witness,  namely,  that 
he  signed  the  certificate  in  the  presence  of  Thomson,  which 
would  not  be  required  of  him  in  making  an  official  certificate. 

The  evidence  discloses  no  fact  upon  which  these  inferences 
could  be  based.  A  presumption  as  defined  in  works  on  evi- 
dence is  an  inference  as  to  the  existence  of  a  fact,  not  actually 
known,  arising  from  its  usual  connection  with  another  which 
is  known,  and  it  must  be  based  upon  a  fact  and  not  upon  an 
inference,  or  upon  another  presumption.  Fresh  v.  Gihon 
et  al,  16  Pet.  (U.  S.)  327;  Stark.  Ev.  80;  United  States  v. 
Boss,  92  U.  S.  281.  The  court  below  having  thus  improperly 
left  the  matter  to  the  jury  of  drawing  such  presumption  from 
the  mere  fact  of  Cooksey's  name  so  appearing,  the  jury  were 
left  to  draw  a  further  presumption  upon  this  one,  namely, 
that  the  signature  of  Cooksey  was  appended  in  the  presence 
of  the  testator.  Upon  the  subject,  generally,  of  the  requisites 
to  the  valid  execution  of  a  will  and  presumptions  in  that  con- 
nection, see  Chase  v.  Kiitredge,  11  Allen,  49 ;  PeneVs  Lessee 
V.  Weyani,  2  Harr.  (Del.)  506 ;  Schouler  on  Wills,  Sec.  348  ; 
p.  384;  Jarman  on  Wills,  Sec.  86 ;  Boone  v.  Lewis,  103  K  O. 
40 ;  PeaTce  v.  Jenkins,  80  Va.  293 ;  Monday  v.  Monday,  15  X. 
J.  Eq.  293 ;  Eollenheclc  v.  Fleming,  6  Hill,  304 ;  Goods  of 
Sherman,  1  P.  &  D.  662 ;  Goods  of  Wilson,  1  P.  &.  D.  269 ; 
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Dunn  V.  Dunn,  1  P.  &  D.  277 ;  Leroy,  3  Bradf.  (N.  T.)  227 ; 
Ooods  of  Eynon,  L.  R  3  P.  &  D.  92 ;  Hindmarsh  v.  Carle- 
ion,  8  H.  L.  Cas.  160;  Patterson  v.  Bansome,  55  Ind.  402; 
McDonald  v.  Needham,  61  Tex.  264;  Chajfery  v.  Baptist 
Mission,  10  Paige,  91. 

6.  The  certificates  of  the  physicians  were  not  volunteer 
statements,  but  were  made  under  the  compulsion  of  the  stat- 
ute. The  proceedings  did  not  become  less  part  of  the  re« 
gestcs  because  required  by  the  statute ;  the  fact  that  they  were 
required  by  the  statute  more  emphatically  made  them  so.  The 
case  of  Ormsby  v.  Webb,  134  U.  S.  65,  by  which  the  court 
below  was  influenced,  deals  with  a  different  situation,  and  has 
no  bearing  upon  the  question.  See  Davis  v.  Calvert,  5  Gill 
&  J.  269 ;  Thaln  v.  BanJcshead,  99  Mass.  112 ;  Atkins  v. 
Sanger,  1  Pick.  192 ;  Davis  v.  Mason,  109  Mass.  169. 

7.  While  undoubtedly  the  rule  is  that  the  question  of  grant- 
ing or  refusing  a  new  trial  is  largely  within  the  discretion 
of  the  trial  court,  yet  this  discretion  is  a  legal  one  and  is  re- 
viewable w^here  it  is  exercised  contrary  to  law  or  where  it 
is  wrongfully  abused.  Pittsburg  BB,  Go.  v.  Porter,  32 
Ohio  St  328-332;  Commonwealth  v.  Boby,  12  Pick.  496- 
512,  and  cases  cited.  There  is  no  doubt  that  this  court  has 
jurisdiction  to  pass  upon  the  question  under  section  226  of 
the  District  of  Columbia  Code.  In  Baub  y.  Carpenter,  21 
App.  D.  C.  — ^  lately  decided  and  involving  the  question  of 
a  motion  for  new  trial  on  the  ground  of  disqualification  of  a 
juror,  though  filed  out  of  time,  the  United  States  Supreme 
Court  went  fully  into  the  question,  and  we  fail  to  find  a  case 
where  the  courts  have  held  that  it  was  not  proper  to  do  so  on 
a  question  of  the  character  now  raised. 

A  verdict  rendered  under  the  circumstances  surrounding 
the  rendition  of  the  verdict  in  this  case  should  not  be  allowed 
to  stand.  Perry  v.  Bailey,  12  Kan.  418 ;  Mattox  v.  United 
States,  146  IT.  S.  148,  149 ;  Flesher  v.  Hale,  22  W.  Va. 
See  also  Brown  v.  State,  137  Ind.  240;  Piatt  v.  Threadgill, 
80  Fed.  Eep.  192;  Johnson  v.  Ilohart,  45  Fed.  Rep.  542;  2 
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Thompson  on  Trials,  Sec.  2585;  Cheek  v.  State,  35  Ind. 
491,  495 ;  Farr  v.  State,  2  Ohio  St.  54. 

Mr.  Wilton  J.  Lambert  and  Mr.  D.  W.  Baker  for  the  ap- 
pellees. 

Mr  Justice  Morris  delivered  the  opinion  of  the  Court: 

1.  Twenty-two  exceptions  were  noted  by  the  plaintiffs  to 
the  rulings  of  the  trial  court,  some  of  them  reserved  to  the 
action  of  the  court  in  the  admission  and  exclusion  of  testi- 
mony, and  some  addressed  to  the  action  of  the  court  in  re- 
spect of  the  instructions  granted  or  refused ;  and  upon  these 
twenty-two  exceptions  they  base  twenty-three  assignments 
of  error.  Most  of  these  we  deem  it  unnecessary  to  consider 
in  detail  or  at  any  length.  We  think  that  there  is  only  one 
substantial  question  in  the  case  for  our  consideration,  and 
that  is  the  question  of  the  sufficiency  in  law  of  the  attesta- 
tion of  the  will  of  William  Thomson  as  a  conveyance  of  real 
estate  in  this  District. 

In  the  vear  1886  when  this  will  was  executed  and  there- 
after  imtil  the  adoption  of  the  present  code,  which  went  into 
effect  from  and  after  January  1, 1902,  at  least  three  witnesses 
were  required  for  the  attestation  of  a  will  in  order  to  render 
it  effectual  as  a  conveyance  of  real  estate.  The  attestation 
here  consists  of  that  of  two  witnesses,  which  is  conceded  to 
be  regular  and  sufficient,  and  of  a  certificate  signed  by  a  third 
person,  the  efficacy  of  which  is  controverted.  The  determina- 
tion, therefore,  of  the  question  and  of  the  controversy  in  this 
ease  depends  upon  the  view  to  be  taken  of  this  certificate  as 
an  act  of  attestation.  We  think  that  the  question  is  solved 
for  us  by  the  doctrine  stated  by  the  Supreme  Court  of  the 
United  States  in  the  ease  of  Adams  v.  Norris,  23  How.  35eS, 
That  case,  it  is  true,  arose  in  California  under  the  Mexican 
or  Mexican-Spanish  adaptation  of  the  Roman  civil  law  then 
in  force  in  that  part  of  our  Union,  but  the  rule  laid  down  by 
the  court  is  of  general  application. 
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In  the  case  of  Adams  v.  Norris  there  appeared  a  will, 
which  immediately  after  the  signature  of  the  testator  had 
the  following  words : 

^'  Before  me,  in  the  absence  of  the  two  alcaldes. —  Roberts 
T.  Ridley,  Sindico.  Witnesses:  IN'athan  Spear,  Guillermo 
Hinckley." 

There  was  question  whether,  under  the  law  and  usage  of 
the  country,  a  will,  in  order  to  be  effective,  required  three 
or  only  two  witnesses.  It  was  treated  in  both  aspects,  both 
by  the  trial  court  and  by  the  Supreme  Court  of  the  United 
States.  With  reference  to  the  possible  requirement  of  three 
witnesses  the  latter  tribunal  said : 

"  We  comprise  among  the  witnesses  to  the  will  Ridley,  the 
sindico.  It  does  not  appear  that  a  sindico  was  charged  with 
any  function  in  the  preparation  or  execution  of  testaments 
by  the  law  or  custom  of  California.  Nor  is  it  clear  that  the 
sindico  in  the  present  instance  expected  to  give  any  sanction 
to  the  instrument  by  his  official  character.  He  attests  the 
execution  of  the  will,  and  we  cannot  perceive  why  the  de- 
scription of  himself,  which  he  affixes  to  his  signature,  should 
detract  from  the  efficacy  of  that  attestation." 

The  action  of  Sir  William  Grant,  master  of  the  rolls,  in 
the  case  of  Clarice  v.  Turton,  11  Vesey,  Jr.,  240,  which  is 
cited  by  the  plaintiffs  in  support  of  their  contention,  but 
which  in  our  opinion  does  not  sustain  it,  is  entirely  consistent 
with  the  ruling  of  the  Supreme  Court  in  the  case  of  Adams  v. 
Norris,  and  is  indicative  of  the  distinction  that  should  be 
taken  in  all  such  cases.  The  case  of  Clarke  v.  Turion  was  a 
suit  in  equity  to  establish  a  will,  to  which  one  of  the  signa- 
tures of  the  three  witnesses  who  were  claimed  to  have  attested 
it  was,  as  in  the  present  case,  that  of  a  vice-consul  resident 
in  some  foreign  country  where  the  will  appears  to  have  been 
executed.  There  was  objection  to  the  establishment  of  the 
will  on  several  grounds.  One  of  these,  as  stated  in  the  ex- 
ceedingly brief  report  which  we  have  of  the  case,  is  thus 
stated : 

"Another  objection  was  taken  to  the  execution  of  the  will 
—  that  the  third  signature  was  that  of  the  vice-consul,  the 
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will  being  executed  abroad,  and  the  attestation  of  some  such 
public  officer  is  considered  necessary  to  the  validity  of  the 
act; — that  the  attestation  in  this  instance  was  a  memoran- 
dum by  the  vice-consul  to  operate  as  a  certificate,  a  separate 
act  in  his  official  character,  and  sealed  with  his  official  seal ; 
and  therefore  it  could  not  be  said  he  subscribed  as  a  witness." 

It  is  stated  that  the  master  of  the  rolls  sent  the  case  to  be 
tried  at  conmion  law  upon  this  objection;  but  we  are  not 
advised  by  the  report  what  the  result  was,  or  what  ultimate 
disposition  was  made  of  the  case.  Nor  did  the  master  of  the 
rolls  himself  express  any  opinion  as  to  the  merits  of  the  ob- 
jection. But  the  distinction  pointed  out  is,  that  when  the 
certificate  of  an  official  person  as  such  is  attached  to  a  wiU, 
and  such  official  certificate  is  required  by  the  law,  it  is  not 
to  be  regarded  as  of  itself  an  act  of  attestation.  But  neither 
by  our  law  nor  by  the  law  of  England  is  a  vice-consul  charged 
with  any  function  in  regard  to  the  execution  of  wills.  He 
is,  it  is  true,  charged  with  the  authority  to  take  acknowledg- 
ments of  deeds;  and  it  may  have  been  that  in  this  case  he 
was  called  upon  to  certify  to  the  will  through  some  mistaken 
idea  that  his  functions  also  comprised  the  taking  of  acknowl- 
edgments of  wills.  But  his  official  act  can  add  nothing  to 
the  efficacy  of  a  will ;  nor  does  the  absence  of  an  official  cer- 
tificate detract  in  any  manner  from  its  validity.  The  certifi- 
cate here  in  question  is  utterly  meaningless  and  utterly  with- 
out force  or  significance  of  any  kind,  unless  it  be  taken  as  an 
act  of  attestation.  And  yet  that  it  was  intended  by  the  par- 
ties to  it  that  it  should  have  some  force  and  effect  is  beyond 
all  doubt. 

It  is  the  well-established  rule  of  law  that  all  legal  docu- 
ments and  instruments  of  writing,  deeds,  wills,  bonds,  and  all 
others,  must,  if  possible,  be  so  construed  as  that  they  shall 
be  given  due  effect,  and  not  receive  a  construction  which 
would  render  them  meaningless.  Foxcrafi  v.  Mallett,  4  How. 
353 ;  Smith  v.  Bell,  6  Pet.  68 ;  17  Amer.  and  English  En- 
cyclopaedia of  Law,  2d  edition,  p.  18,  and  cases  there  cited. 
The  certificate  of  John  H.  Cooksey  in  the  present  case  is 
valueless  for  any  other  purpose  than  as  an  act  of  attestation. 
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If  it  is  to  receive  any  efficacy  whatever,  it  must  be  as  an  act 
of  attestation.  And  we  see  no  reason  on  the  face  of  it  why  it 
should  not  receive  that  construction.  In  express  terms,  as 
fai  as  it  goes,  it  purports  to  be  an  act  of  attestation,  and 
nothing  else.  It  purports  to  recite  that  the  testator,  Wil- 
liam Thomson,  attended  before  the  subscriber  on  a  certain 
specified  day,  and  acknowledged  the  document,  to  which  the 
then  unexecuted  certificate  was  affixed,  to  be  his  last  will  and 
testament,  and  the  signature  thereto  to  be  in  his  handwrit- 
ing. These  are  elements  of  an  act  of  attestation.  The  cer- 
tificate is  plainly  the  equivalent  of  a  statement  that  the 
testator  in  the  presence  of  the  subscriber  declared  that  the 
instrument  was  his  last  will  and  testament.  The  only  ele- 
ment of  an  attestation  wanting  is  that  it  is  not  stated  to  have 
been  signed  by  the  subscriber  as  a  witness  at  the  request  of 
the  testator.  But  if  no  formal  words  of  attestation  are  re- 
quired at  all,  as  they  are  not  under  our  law,  certainly  an 
imperfect  certificate  of  attestation  cannot  vitiate  the  whole 
transaction.  Rather  will  the  omission  be  supplied  by  rea- 
sonable presumption ;  and  it  may  well  be  presumed  here  that 
Thomson  came  to  Cooksey  to  get  him  to  sign  what  he  actually 
did  sign. 

It  is  the  well-settled  law  that  when  any  of  the  witnesses 
to  a  will  has  died,  proof  of  his  signature  is  sufficient  prima 
facie  proof  of  attestation  of  the  will  by  him.  Robertson  v. 
Pickrell,  109  TJ.  S.  608 ;  McCormick  v.  Sullivant,  10  Wheat. 
192;  Darby  v.  Mayer,  10  Wheat.  465.  Otherwise  there 
could  in  most  cases  be  no  probate  of  wills  where  one  or  more 
of  the  witnesses  had  died ;  and  especially  would  such  probate 
be  difficult  or  impossible  where  all  the  witnesses  had  de- 
parted this  life.  In  the  present  instance  Cooksey  appended 
his  signature  apart  from  the  other  witnesses,  and  with  or 
without  the  certificate  it  would  have  been  impossible  to  prove 
his  attestation  of  the  will  otherv^ase  than  by  proof  of  his 
signature  and  the  presumptions  which  naturally  arise  there- 
from. Now,  if  such  proof  and  presumptions  would  supply 
all  the  elements  of  an  attestation,  it  is  difficult  to  see  why 
they  would  not  supply  the  defects  of  an  imperfect  clause  of 
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attestation.  K'or,  in  view  of  the  case  of  Adams  v.  Norri^, 
heretofore  cited,  is  it  apparent  how  the  addition  to  his  sig- 
nature of  an  unnecessary  designation,  such  as  that  of  vice- 
consul  was  in  this  case,  could  have  detracted  from  the  legal 
efficacy  of  his  act  any  more  than  a  statement  of  his  place  of 
residence. 

It  is  to  be  noted  that  it  was  left  to  the  jury  in  this  case  to 
consider  all  the  circumstances  and  to  find  what  was  the  fact. 
It  was  left  open  to  them  to  disregard  the  presumptions  if 
they  found  any  facts  in  the  case  to  rebut  them.  This  was 
more  favorable  to  the  plaintiffs  than  they  were  entitled  to 
have  it  in  view  of  the  condition  of  the  testimony;  but  they 
at  least  had  no  reason  to  complain  of  the  submission  of  the 
matter  to  the  jury.  The  jury  found  the  presumptions  and 
the  facts  against  them,  and  we  think  that  they  found  rightly. 

We  conclude,  therefore,  that  the  will  of  William  Thom- 
son, with  the  certificate  appended  thereto  of  John  H.  Cook- 
sey,  was  sufficiently  executed  for  the  conveyance  of  real  es- 
tate in  this  District,  and  that  both  the  will  and  the  certificate 
were  properly  admitted  in  evidence  in  this  case. 

2.  As  we  have  intimated,  it  would  subserve  no  good  pur- 
pose, and  we  do  not  deem  it  necessary  to  enter  into  any 
elaborate  consideration  of  the  other  assignments  of  error  or 
of  the  exceptions  upon  which  they  are  foimded.  They  raise 
no  questions  of  law  that  have  not  been  fully  settled  by  the 
authorities. 

For  example,  to  the  general  interrogatory  appended  at 
the  conclusion  of  the  commission  sent  to  take  the  testimony 
of  Septimius  Cooksey,  son  of  John  H.  Cooksey,  in  England, 
£nd  which  is  the  usual  interrogatory  in  all  such  cases, 
whether  the  witness  could  state  anything  else  pertinent  to 
the  issues  between  the  parties,  the  witness,  whose  previous 
testimony  had  been  addressed  exclusively  to  the  proof  of  his 
father's  signature  to  the  certificate  annexed  to  the  will,  here 
said  that  he  recollected  the  occasion  when  William  Thom- 
son came  to  see  his  father  about  his  will,  and  that  at  that 
time,  as  far  as  the  witness  could  judge,  Thomson  was  per- 
fectly eane  and  in  g(^od  health.     Exception  was  taken  to  the 
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admission  of  this  interrogatory  and  answer;  bnt  plainly  the 
<juestion  was  proper  and  the  answer  was  relevant  to  the  issue. 
The  plaintiffs  do  not  claim  to  have  been  surprised  by  either, 
but  only  to  have  had  no  opportunity  for  cross-examination. 
But  no  doubt  the  opportunity  would  have  been  afforded  if 
application  therefor  had  been  duly  made. 

Similar  interrogatories  were  propounded  to  the  register 
of  the  probate  court  in  London,  who  had  the  official  custody 
of  the  will  of  William  Thomson  among  other  wills,  and  he 
was  requested  to  state  whether  it  was  on  file  in  his  office, 
whether  it  had  been  admitted  to  probate,  whether  the  Cook- 
sey  certificate  appeared  on  it,  what  the  contents  were  of  this 
certificate,  and  whether  a  certified  copy  of  the  will  which  was 
attached  to  the  interrogatories  was  a  correct  copy  of  it.  To 
the  allowance  of  each  and  all  of  the  questions  and  of  the 
answers  of  the  witness  to  them  exception  was  reserved  by 
the  plaintiffs,  and  these  exceptions  have  been  brought  here 
by  assignments  of  error  thereon.  But  it  is  well  settled  that 
this  is  a  proper  mode  for  the  proof  of  documents  and  their 
contents  when  the  documents  themselves  are  beyond  the  juris- 
diction of  the  court. 

In  the  testimony  of  the  plaintiffs  in  rebuttal  it  was  sought 
to  introduce  testimony  plainly  of  a  hearsay  character,  in- 
cluding the  certificates  of  the  physicians  for  the  commitment 
of  William  Thomson  to  the  insane  asvlum;  but  insanitv  is 
not  to  be  proved  in  this  way,  and  these  certificates  were 
clearly  inadmissible,  especially  in  view  of  the  fact  that  it 
does  not  appear  why  the  testimony  of  the  physicians  them- 
selves might  not  have  been  taken.  So  also  declarations  made 
to  some  of  the  witnesses  by  third  parties  were  also  excluded. 
And  this,  of  course,  was  evidently  proper.  Neither  in  the 
matter  of  the  exclusion  or  admission  of  testimony,  nor  in  the 
matter  of  the  instructions  which  were  given  or  rejected,  or 
given  with  a  modification,  do  we  find  any  reversible  error. 
The  rulings  of  the  court  were  eminently  right  and  just 
throughout  the  whole  trial. 

3.  Of  one  exception,  perhaps,  special  consideration  is  de- 
manded.    It  is  an  exception  to  which  usually  no  consider- 
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ation  whatever  can  be  given  in  an  appellate  tribunal^ —  that 
which  was  taken  to  the  refusal  of  the  trial  court  to  grant  a 
new  trial  in  the  case. 

Besides  the  usual  formal  reasons,  the  motion  for  a  new  trial 
here  was  founded  upon  serious  charges  of  misconduct  on  the 
part  of  one  or  more  of  the  jurors  during  the  trial  and  prin- 
cipally in  the  consultation  room  after  they  had  retired  to 
deliberate  on  their  verdict.  The  principal  charge  was  that 
one  of  the  members  of  the  jury  was  during  all  this  time  under 
the  influence  of  intoxicating  liquor  and  thereby  incapacitated 
from  rational  deliberation ;  and  this  charge  developed  counter 
charges  of  subornation  of  perjury  on  the  part  of  persons  other 
than  members  of  the  jury.  Numerous  aflSdavits  were  filed  in 
connection  with  the  matter;  and  the  court  authorized  and 
permitted  an  oral  examination  of  several  of  the  jurors  and 
of  some  other  persons  more  or  less  connected  with  the  case. 
To  the  proceedings  in  connection  with  the  motion  an  un- 
usually large  portion  of  the  record  before  us  is  devoted.  They 
occupy  66  out  of  129  printed  pages,  or  nearly  one-half  of  the 
whole  record.  The  result  of  the  investigation,  in  the  lan- 
guage of  the  bill  of  exceptions,  was  that  "  the  court  held  that, 
while  there  appeared  to  be  a  conflict  of  evidence  as  to  irregu- 
larity in  the  jury  room,  still  there  was  not  sufiicient  to  war- 
rant him  to  disturb  the  verdict,  as  there  was  no  evidence  of 
any  misconduct  on  the  part  of  one  or  more  of  the  jurymen 
that  would  warrant  a  setting  aside  of  the  verdict,  and  that  it 
also  appeared  that  such  misconduct  or  impropriety  did  not 
enter  into  or  affect  the  verdict,  and  that  the  verdict  appeared 
to  be  sustained  by  the  evidence." 

To  this  ruling  the  plaintiffs  excepted,  and  the  exception  is 
now  urged  upon  our  consideration. 

In  view  of  the  gravity  of  the  charges  advanced,  and  in  view 
of  the  fact  that  such  misconduct  as  has  been  here  asserted 
tends  to  pollute  and  poison  the  fountains  of  justice,  which 
should  be  rigidly  guarded  from  such  contamination,  we  have 
carefully  considered  the  proceedings  as  detailed  in  the  record, 
but  we  find  no  reason  to  dissent  from  the  ruling  of  the  learned 
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justice  who  presided  at  the  trial.  The  alleged  misconduct 
after  all  is  a  contested  question  of  fact.  The  justice  of  the 
trial  court,  after  apparently  careful,  painstaking,  and  con- 
scientious investigation,  has  found  the  charge  not  proved, 
and  it  is  not  apparent  that  in  such  a  case  an  appellate  tribunal 
should  interfere  with  the  finding. 

It  seems  to  be  established  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  and  other  tribunals  that,  while 
ordinarily  the  allowance  or  refusal  of  a  new  trial  rests  in  the 
sound  discretion  of  the  court  to  which  the  application  is  ad- 
dressed —  that  is,  the  trial  court  —  and  the  result  cannot  be 
made  the  subject  of  review  by  writ  of  error  (Newcomb  v. 
Wood,  97  U.  S.  581 ;  Henderson  v.  Moore,  5  Cranch,  11),  yet 
there  are  or  may  be  exceptions  to  the  rule,  and  among  these  ex- 
<»ptions  are  some  cases  of  misconduct  on  the  part  of  the  jury 
and  others  connected  with  the  jury  which  the  trial  court  has 
refused  to  consider  or  has  erroneously  considered  upon  an 
uncontested  state  of  facts.  Clyde  Mattox  v.  United  States, 
146  XJ.  S.  140;  United  States  v.  Reid,  12  How.  361;  Perry 
V.  Bailey y  12  Kans.  415;  Woodward  v.  Leavitty  107  Mass. 
453. 

In  the  case  of  Mattox  v.  United  States,  the  Supreme  Court 
of  the  United  States  by  Mr.  Chief  Justice  Fuller,  after  stat- 
ing the  general  rule,  said : 

"  But  in  the  case  at  bar  the  the  District  court  excluded  the 
affidavits,  and  in  passing  upon  the  motion  did  not  exercise 
any  discretion  in  respect  of  the  matters  stated  therein.  Ihie 
exception  was  taken  and  the  question  of  admissibility  thereby 
preserved.  *  *  *  We  should,  therefore,  be  compelled 
to  reverse  the  judgment  because  the  affidavits  were  not  re- 
ceived and  considered  by  the  court" 

In  the  case  of  Perry  v.  Bailey,  12  Kans.  415,  in  which 
the  judgment  and  opinion  of  the  Supreme  Court  of  Kansas 
were  delivered  by  Mr.  Chief  Justice  Brewer,  now  one  of  the 
justices  of  the  Supreme  Court  of  the  United  States,  and 
which  is  cited  with  approval  by  the  latter  court  in  the  case 
of  Mattox  V.  United  States,  it  was  proved  and  practically 
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conceded  in  the  trial  court,  for  there  was  no  countervailing 
testimony,  that  one  of  the  jurors  was  under  the  influence  of 
liquor  in  the  jury  room  and  thereby  incapacitated  from  paiv 
ticipating  intelligently  in  the  deliberations  of  his  associatea 
on  the  jury,  and  yet  the  trial  court  refused  to  set  aside  the 
verdict  This  was  assigned  as  error,  and  the  Supreme  Court 
of  Kansas  on  this  ground  reversed  the  judgment  and  di- 
rected a  new  triaL  And  it  was  held  that  such  action  was 
necessary  in  order  to  preserve  the  administration  of  justice 
from  the  fatal  taint  of  corruption  at  a  most  vital  point. 

The  present  case  is  easily  distinguishable  from  those  which 
have  just  been  cited.  Here  not  only  were  all  the  affidavits 
that  were  offered  received  and  considered,  but  a  lengthy  and 
searching  oral  investigation  was  had  before  the  court  of  the 
alleged  acts  of  misconduct  on  the  part  of  members  of  the 
jury.  The  trial  court,  therefore,  differently  from  the  case  of 
Mattox  V.  United  States,  gave  full  and  conscientious  con- 
sideration to  the  alleged  acts  of  misconduct  and  found  that 
they  were  not  sustained  by  the  testimony.  So,  also,  is  there 
a  sharp  distinction  between  this  case  and  that  of  Perry  v. 
Bailey,  For,  although  the  principal  alleged  act  of  miscon- 
duct here  on  the  part  of  a  member  of  the  jury  was  identical 
with  that  in  the  case  of  Perry  v.  Bailey,  that  is,  gross  intoxi- 
cation, yet  there  the  fact  of  intoxication  was  proved  and 
admitted  and  the  court  refused  to  take  proper  action  on  it^ 
while  here  the  charge  after  full  investigation  has  not  been 
sustained.  If  the  testimony  failed  to  sustain  the  charge  — 
and  of  that  the  trial  court  was  the  best  judge  —  it  is  diffi- 
cult  to  see  how  that  court  could  properly  have  done  other- 
wise than  deny  the  motion  for  a  new  trial,  so  far  as  the  mat- 
ter of  misconduct  of  the  jury  was  concerned. 

We  are  of  opinion  that  there  was  no  reversible  error  in 
the  rulings  of  the  trial  court  in  this  case,  and  therefore  that 
the  judgment  appealed  from  should  be  affirmed,  with  costs. 
And  it  is  so  ordered. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  prayed  by  the  appellants  and  allowed  May  12,  1903. 
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Eyioenci;  Declarations  as  Evidence;  Wills;  Estoppel;  ELEcnoii; 
Fraud  and  Misrepresentation;  Tender;  Direction  or  Verdict 
ON  Issues;  Issues,  Frahino  of. 

1.  Declarations  of  a  testator  to  his  grandson,  made  at  a  time  when  it  is 

conceded  that  he  had  mental  capacity,  that  if  the  grandson  would 
not  take  sides  in  a  legal  proceeding  then  pending  in  which  the 
testator  was  involved,  he  would  leave  the  grandson  a  share  of  his 
estate  equal  to  that  which  he  would  leave  to  others,  are  inad- 
missible in  a  proceeding  by  the  grandson  attacking  the  validity 
of  the  will,  although  want  of  testamentary  capacity  in  the  testator 
is  charged. 

2.  One  who  takes  a  benefit  under  a  will  is,  in  the  absence  of  fraud  or 

misrepresentation,  estopped  to  thereafter  contest  its  validity. 

3.  Where  a  grandson,   who  received   less  of  his  grandfather^s   estate 

imder  the  latter's  will  than  he  would  have  received  had  no  will 
been  made,  consented  to  its  probate  upon  the  acquiescence  of  his 
grandmother,  the  principal  beneficiary,  in  the  promise  made  in  her 
behalf  by  one  of  his  two  aunts,  who  were  also  beneficiaries,  that 
if  he  would  do  so  the  grandmother  would  equalize  matters  for 
him  by  her  will,  and  thereupon  received  and  disposed  of  his 
share  of  the  estate,  the  failure  of  the  grandmother  to  keep  such 
promise  will  not  constitute  such  fraud  and  misrepresentation  on 
the  part  of  the  aunts,  who  thereafter  become  beneficiaries  under 
her  will,  as  will  relieve  him  from  his  estoppel  to  question  the 
validity  of  his  grandfather's  will ;  his  remedy,  if  any,  being  against 
his  grandmother's  estate. 

4.  QucBre,  whether  an  offer  made  by  an  heir-at-law,  who  had  taken  real 

and  personal  estate  under  his  grandfather's  will  and  sold  and 
disposed  of  it,  to  the  other  heirs  and  beneficiaries  under  the  will, 
ten  years  after  a  settlement  of  the  estate,  to  account  to  them 

*  Evidence — Declarations. — As  to  admissibility  of  declarations  or 
acts  of  others  in  general,  see  the  full  presentation  of  the  authorities 
contained  in  the  following  editorial  notes:  Dying  declarations  as  evi- 
dence, note  to  Worthington  v.  State,  66  L.  R.  A.  353;  as  to  how  near 
the  main  transaction  declarations  must  be  made  to  Constitute  part  of 
the  res  gestw,  note  to  Ohio  d  M.  R.  Co.  v.  Stein,  19  L.  R.  A.  733;  proof 
against  one  person  of  declarations  by  another  to  show  partnership,  note 
to  Vanderhurst,  Saribom  d  Co.  v.  De  Witt,  20  L.  R.  A.  595. 
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•  for  what  he  had  so  received,  is  the  equivarlent  of  a  proper  tender 
back  of  what  he  received,  to  enable  him  to  assert  his  election  not 
to  take  under  the  will. 
6.  Although,  under  some  circumstances,  one  who  has  taken  under  a 
will  in  misapprehension  of  his  legal  rights  and  in  ignorance  of 
his  obligation  to  make  an  election  whether  to  take  under  it  or 
to  assert  an  independent  title  against  it,  will  not  be  estopped,  if 
in  due  time  he  tenders  back  to  the  executor  what  he  has  re- 
ceived under  the  will,  a  person  who  has  elected  to  take  under  a 
will,  bj  consenting  to  its  probate,  and  has  confirmed  that  election 
by  taking  his  legacy  and  also  real  estate  devised  to  him,  and  has 
disposed  of  the  latter  beyond  the  possibility  of  return,  and  has  al- 
lowed ten  years  to  elapse,  during  which  time  the  executor's  ac- 
counts have  been  settled  and  the  position  of  every  one  interested 
in  the  estate  changed,  except  that  some  of  the  devisees  still  hold 
some  of  the  real  estate  devised  them, —  is  estopped  to  question 
the  validity  of  the  will,  even  though  he  offers  to  account  to  such 
devisees  for  what  he  received  thereunder. 

6.  The  lower  court,  on  directing  a  verdict  against  a  caveator  at  the 

close  of  his  testimony  on  an  issue  as  to  whether  he  is  estopped 
to  deny  the  validity  of  the  will,  properly  directs  a  verdict  for  the 
caveatees  on  other  issues  as  to  testamentary  capacity,  undue  in- 
fluence, fraud  and  duress,  without  receiving  testimony  by  the 
caveator  in  support  of  such  other  issues. 

7.  QwBrc,  whether  the  probate  court  should  include  among  other  issues 

framed  for  trial  upon  a  caveat  filed  in  1900,  including  one  as  to 
the  estoppel  of  the  caveator  to  question  the  validity  of  the  will 
as  a  will  of  real  estate,  an  issue  as  to  his  estoppel  to  dispute  its 
validity  as  a  will  of  personalty,  where  the  will  was  admitted  to 
probate  in  1889,  with  the  consent  of  the  caveator,  although  he 
claims  such  consent  was  procured  by  fraud,  and  the  executor  has 
distributed  the  personalty  and  settled  his  accounts,  the  statute  of 
limitations  having  barred  a  recovery  of  the  personalty  so  distrib- 
uted by  any  administrator  of  the  testator  if  the  will  should  be 
declared  void,  or  by  any  one  else  in  interest;  and  especially  where 
it  appears  that  the  caveator  has  received  more  of  the  personalty 
of  the  testator  than  the  caveatees. 

No.  U64.    Sobmtttad  April  0, 1908.    Decided  May  S,  lOOB. 

Bb:ARiNo  on  an  appeal  by  the  caveator  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  sitting  as  a  pro- 
bate court,  confirming  a  previous  order  of  the  court  admitting 
a  will  to  probate  as  a  valid  will  of  personalty,  and  admitting 
it  to  probate  as  a  valid  will  of  real  estate.  Affirmed. 
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The  OoTTBT  in  the  opinion  stated  the  case  as  follows: 

This  is  an  appeal  from  an  order  of  the  Supreme  Court  of 
the  District  of  Columbia,  sitting  as  a  probate  court,  whereby 
the  wiU  of  one  George  W.  Utermehle,  admitted  to  probate 
in  the  year  1889  as  a  will  of  personalty,  was  now  also  ad- 
mitted to  probate,  under  the  act  of  Congress  of  June  8,  1898, 
as  a  will  of  real  estate. 

George  W.  Utermehle  died  in  the  city,  whereof  he  had 
long  been  a  resident,  on  April  16,  A.  D.  1889,  leaving  a 
large  estate,  both  real  and  personal,  of  which  the  realty  is 
stated  to  have  amounted  to  upward  of  one  million  of  dollars 
in  value,  and  the  personalty  to  something  approaching  the 
same  amount;  and  leaving  also  a  will,  or  paper-writing,  pur- 
porting to  be  his  will,  which  bore  date  on  December  7,  1887, 
and  which  appeared  on  its  face  to  have  been  duly  executed 
for  the  conveyance  of  real  estate.  In  and  by  this  will,  after 
a  bequest  of  $3,000  to  each  one  of  three  several  nieces,  the 
testator  devised  to  Charles  H.  Utermehle,  the  appellant 
here,  who  was  a  grandson  and  a  son  of  a  deceased  son,  a  piece 
of  property  in  this  city  known  as  the  Young  Law  Build- 
ing, of  the  value  of  about  $20,000;  and  bequeathed  to  him 
also  a  promissory  note  for  $750,  with  the  accrued  interest 
thereon,  secured  by  mortgage.  To  his  wife,  the  grand- 
mother of  the  appellant,  he  bequeathed  all  his  personal  prop- 
erty absolutely,  and  he  devised  to  her  in  fee  simple  the  real 
estate  which  was  their  place  of  residence,  namely,  the  whole 
of  square  No.  765  in  this  city.  All  the  rest  and  residue  of 
his  real  estate  he  devised  in  fee  simple  to  his  two  daughters, 
Mamie  E.  Norment,  then  the  wife  of  Samuel  Norment,  and 
Kosa  M.  Taylor,  then  the  wife  of  Leroy  M.  Taylor,  as  ten- 
ants in  common,  with  the  proviso  that  if  either  daughter 
was  not  satisfied  with  the  division  thus  made  she  should 
have  only  $5,  and  the  whole  of  such  real  estate  should  go 
to  the  other  daughter. 

Mrs.  Sarah  Utermehle,  the  testator's  wife,  was  made  ex- 
ecutrix of  the  will,  with  the  request  by  the  testator  that, 
inasmuch  as  he  had  no  debts  and  all  the  personal  property 
Vol.  XXII  — 3 


Digitized  by  VjOOQ IC 


34  UTEKMEHLE  V.  NORMENT 

Statement  of  the  Case.  [22  App. 

was  to  go  to  her,  only  a  very  moderate  bond  should  be  re- 
quired of  her  as  executrix. 

On  April  26,  1899,  Mrs.  Sarah  Utermehle,  the  widow 
and  executrix  of  the  deceased,  propounded  the  will  for  pro- 
bate. On  the  same  day  Rosa  M.  Taylor  and  Mamie  E. 
Norment,  the  two  daughters  of  the  testator,  and  his  grand- 
son, the  appellant,  who  were  his  only  next  of  kin  and  sole 
heirs-at-law,  executed  and  caused  to  be  filed  in  a  court  a 
paper-writing,  whereby  they  waived  citation  and  notice  by 
way  of  publication,  and  consented  that  the  court  might  act 
upon  the  petition  of  the  executrix  for  probate  without 
further  notice  to  them.  On  the  same  day  the  will  was  by 
order  of  the  court  duly  admitted  to  probate  —  of  course, 
only  as  a  will  of  personalty,  in  accordance  with  the  law  of 
the  District,  as  it  then  stood. 

The  executrix  then  gave  bond  in  the  sum  of  $20,000  for 
the  payment  of  all  just  debts  and  claims  against  the  deceased, 
all  damages  that  might  be  recovered  against  her  as  execu- 
trix, and  all  the  legacies  bequeathed  by  the  will,  and  letter* 
testamentary  were  issued  to  her.  She  proceeded  with  the 
administration,  paid  the  funeral  expenses,  and  other  charges,, 
the  legacies  to  the  three  nieces,  and  the  legacy  to  the  ap- 
pellant of  the  promissory  note  for  $750,  with  the  accrued 
interest  thereon,  amounting  to  the  sum  of  $2,116.88.  She 
filed  no  inventory,  but  filed  a  statement  of  account  in  the 
particulars  specified  on  May  14,  1890.  The  personal  prop- 
erty, other  than  as  thus  disbursed,  she  retained  for  herself 
in  accordance  with  the  terms  of  the  will,  and  converted  it 
to  her  own  use.  It  is  stated  that  she  disposed  of  a  very  large 
part  of  it  in  charities. 

Besides  the  legacy  of  the  note  for  $750  and  interest,  the 
appellant  received  his  devise  of  the  Young  Law  Building, 
sold  it  soon  afterwards  for  $20,000,  and  applied  the  proceeds 
to  his  own  use.  He  also  received  from  his  grandmother,, 
apparently  in  the  way  of  a  gratuity,  sufficient  money  to  pay 
a  mortgage  of  $11,600,  with  some  accrued  interest,  which 
rested  on  a  farm  that  he  had  purchased  in  Frederick  county,. 
Maryland.     During  all  this  time  he  does  not  appear  to  have 
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ever  in  any  waj.  manifested  dissatisfaction  witb  his  grand- 
father's will,  or  protested  against  it. 

Mrs.  Taylor  and  Mrs.  Norment,  the  daughters  and  prin- 
cipal devisees  of  the  real  estate  of  George  W.  TJtermehle, 
entered  into  possession  of  that  property  forthwith,  and  made 
partition  of  it  between  themselves,  each  quitclaiming  to  the 
other.  Immediately  afterwards,  on  July  18,  1889,  Mrs. 
Norment  conveyed  all  her  real  estate  to  her  husband,  Samuel 
Norment,  who  died  in  possession  of  it  in  1891.  This  con- 
veyance by  Mrs.  Norment  to  her  husband  would  appear  to 
have  been  procured  by  some  duress  exerted  by  him.  At  all 
events,  after  his  death  proceedings  in  equity  were  instituted 
by  Mrs.  Norment  to  vacate  the  deed.  She  was  the  second 
^af e  of  Samuel  Norment,  and  had  two  children  by  him ;  but 
there  were  children  by  his  first  wife.  The  result  of  the  pro- 
ceedings was  a  compromise  ratified  by  the  court,  whereby 
Mrs.  STorment  received  substantially  about  one-third  of  all 
the  real  estate  that  had  belonged  to  Samuel  Norment. 

The  caveator  was  about  twenty-three  years  of  age  at  the 
time  of  the  death  of  his  grandfather.  He  testifies  that  pleas- 
ant relations  existed  between  him  and  his  grandfather,  and  ap- 
parently no  unpleasant,  although  evidently  no  intimate,  rela- 
tions existed  between  him  and  other  members  of  his  family. 
He  was  present  at  the  reading  of  his  grandfather's  will  im- 
mediately after  the  funeral,  and,  although  disappointed,  made 
no  objection  thereto.  On  the  next  day  at  the  suggestion  of  his 
aunt,  Mrs.  Taylor,  he  was  present  again  at  his  grandfather's 
house,  where  there  were  assembled  his  grandmother,  Mrs. 
Sarah  TJtermehle ;  his  aunts,  Mrs.  Eosa  M.  Taylor  and  Mrs. 
Mamie  E.  Norment,  besides  himself,  and  no  one  else,  as  it 
would  seem.  His  account  of  what  was  then  and  there  said  and 
done  is,  in  substance,  that  Mrs.  Taylor  did  all  the  talking; 
that  she  stated  that  the  will  of  his  grandfather  had  virtually 
cut  ofF  the  appellant ;  that  it  had  been  at  the  solicitation  of 
Mrs.  Taylor  and  her  husband,  Dr.  Leroy  M.  Taylor,  that  his 
grandfather  had  left  the  Young  Law  Building  to  him ;  that 
his  grandmother,  however,  would,  at  her  death,  equalize  the 
matter  for  him,  as  she  had  all  the  personal  property  where- 
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with  80  to  do;  that  his  grandmother  wanted  to  know  the 
amount  of  the  mortgage  on  his  farm,  as  she  desired  to  pay  it 
for  him,  and  that  he  thereupon  stated  the  amount  as  being 
$11,500.  The  talking,  as  stated  by  him,  was  all  done  by  Mrs. 
Taylor.  He  does  not  state  that  Mrs.  Nornient  took  any  part 
in  it,  but  that  his  grandmother  seemed  to  assent  to  every- 
thing that  was  said  by  Mrs.  Taylor,  and  that  she  repeated 
after  Mrs.  Taylor  that  she  desired  to  pay  the  mortgage  upon 
his  farm,  which  she  did  in  fact  almost  immediately  after- 
wards. 

This  conversation  the  caveator  now  claims  to  have 
amoimted  to  a  promise  made  to  him,  that,  if  he  would  not 
oppose  the  probate  of  his  grandfather's  will,  his  grandmother 
would  equalize  the  matter  for  him  in  and  by  her  own  wilL 
And  he  says  that  it  was  in  reliance  upon  this  assurance  that 
he  signed  the  paper  by  which  he  consented  to  the  probate. 
He  states,  also,  that  some  days  afterwards  he  was  requested 
by  Mr.  Woodward,  who  it  seems  was  the  attorney  who  had 
drawn  the  will,  and  was  one  of  the  witnesses  to  it,  to  go  to 
the  office  of  the  Register  of  Wills;  that  he  went  and  met 
there  Mr.  Woodward,  Dr.  Taylor,  Mr.  N'orment,  his  grand- 
mother Mrs.  Sarah  Utermehle,  Mrs.  Norment,  and  Mrs.  Tay- 
lor; that  he  was  then  asked  to  sign  the  paper,  which  the 
others  had  already  signed,  agreeing  to  the  probate  of  the  will ; 
that  he  did  sign  it,  but  without  reading  it ;  that  he  said  noth- 
ing at  all ;  that  thereupon  either  Dr.  Taylor  or  Mr.  Norment 
said  to  him :  "  That  is  worth  $100,000  to  you ;"  that  he  re- 
plied, "  I  am  much  obliged  —  is  that  all  you  wish  me  ? "  that 
they  said,  "  that  is  all ;"  and  that  he  then  walked  away. 

On  March  13,  1893,  Mrs.  Sarah  Utermehle,  the  appellant's 
grandmother  and  the  legatee  of  the  personalty  and  devisee 
of  part  of  the  realty  of  George  W.  Utermehle,  departed  this 
life,  leaving  the  same  heirs-at-law  and  next  of  kin  as  her 
deceased  husband,  and  leaving  also  a  will,  executed  on  July 
5,  1889,  which  date,  as  will  be  noticed,  was  within  a  little 
more  than  two  months  after  the  time  of  the  alleged  promise 
to  the  caveator  that  his  grandmother  would  at  the  time  of 
her  death  equalize  his  share  of  the  estate,  according  to  his 
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own  statement  In  and  by  this  will  the  testatrix  divided 
her  estate  equally  between  her  two  daughters,  Eosa  M.  Tay- 
lor and  Mamie  E.  Norment,  and  her  grandson,  the  caveator, 
giving  one-third  to  each,  and  appointed  her  two  daughters 
as  her  executrices,  with  the  request  that  only  a  nominal  bond 
should  be  required. 

Kosa  M.  Taylor,  Mamie  E.  Norment,  and  Charles  H. 
Utermehle  executed  and  caused  to  be  filed  in  court  a  paper 
waiving  citation  and  notice  for  the  probate  of  this  will  and 
agreeing  to  such  probate  without  further  notice ;  and  accord- 
ingly the  will  was  admitted  to  probate  on  March  17,  1893. 
It  seems,  however,  that  some  question  was  raised  by  the 
caveator,  as  to  the  allowance  of  commissions  to  the  two  execu- 
trices on  the  ground  that  this  would  give  them  an  advantage 
in  the  estate,  and  they  agreed  to  renounce  their  commissions. 
He  made  no  objection  then  or  afterwards  on  the  ground  of 
any  alleged  failure  by  his  grandmother  to  perform  the  prom- 
ise which  he  claims  to  have  been  made  by  her,  as  already 
stated.  Under  the  administration  he  received  his  distributive 
share  of  the  personalty,  amounting  to  nearly  $78,000,  and 
the  administration  was  settled  and  closed.  He  received  also 
his  share  of  the  realty,  consisting  of  square  No.  765,  which 
had  been  the  residence  of  his  grandfather  and  grandmother, 
made  partition  of  it  with  his  aunts,  executed  quitclaim  deeds 
to  them,  mortgaged  his  own  one-third  part  of  it  while  it  was 
yet  undivided,  and  subsequently  allowed  it  to  be  sold  under 
the  mortgage.     This  partition  took  place  in  1895. 

On  May  19,  1900,  when  ten  years  had  just  elapsed  from 
the  final  settlement  of  the  estate  of  George  W.  Utermehle, 
and  after  the  lapse  of  nearly  seven  years  after  the  final  settle- 
ment of  the  estate  of  Sarah  Utermehle,  the  caveator  addressed 
identical  letters  to  his  aunts,  Rosa  M.  Taylor  and  Mamie  E. 
Norment,  in  which  he  alleged  that  at  the  time  of  his  grand- 
father's death  he  was  under  a  misapprehension  and  ignorant 
regarding  his  alleged  rights  in  his  grandfather's  estate ;  that 
misrepresentations  had  been  made  in  regard  to  those  rights 
and  his  interests  in  the  premises;  that  he  now  denied  the 
validity  of  his  grandfather's  will  either  as  to  realty  or  as  to 


Digitized  by  VjOOQ IC 


38  \  UTEHMEHLE  r.  NOBMENT 

Statement  of  the  Case.  [22  App. 

personalty;  and  that  he  tendered  himself  ready  to  account 
to  Mrs.  Taylor  and  Mrs.  Norment  for  what  he  had  received 
under  the  alleged  will. 

This  notification,  it  seems,  he  followed  up  with  a  suit  in 
ejectment,  and  with  a  caveat  filed  in  the  probate  court  on 
June  9,  1900,  against  the  validity  of  the  will.  Mrs.  Taylor 
and  Mrs.  Norment  answered  the  caveat,  and  at  the  same  time 
filed  a  petition  asking  for  a  probate  of  the  will  of  George  W. 
Utermehle  of  December  7,  1887,  as  a  will  of  real  estate,  un- 
der the  act  of  Congress  of  June  8,  1898. 

Pending  proceedings  in  the  probate  court  upon  this  caveat, 
and  before  any  issues  had  been  formulated  between  the  par- 
ties, Mrs.  Bosa  M.  Taylor  died  on  January  22,  1901,  leaving 
a  will  executed  on  December  3,  1889,  whereby  she  devised 
and  bequeathed  all  her  estate  to  her  husband.  Dr.  Leroy 
M.  Taylor,  in  fee  simple,  subject  to  an  annuity  of  $3,000  a 
year  in  favor  of  their  son  and  only  child,  Leroy  M.  Taylor, 
Jr.,  and  also  nominated  her  husband  as  the  executor  of  her 
will.  On  March  18,  1901,  this  will  was  duly  admitted  to 
probate,  and  letters  testamentary  thereon  were  issued  to  Dr. 
Taylor. 

Thereupon,  on  the  same  day.  Dr.  Taylor  filed  his  petition 
in  these  proceedings,  in  which  he  set  forth  the  will  of  his 
deceased  wife  in  his  favor,  and  at  the  same  time  set  forth  a 
declaration  of  trust  executed  between  himself  and  his  son, 
Leroy  M.  Taylor,  Jr.,  on  February  15,  1901,  wherein  it  was 
stated  that  the  property  devised  and  bequeathed  to  him  by 
his  wife  in  fee  simple  was  in  fact  held  by  him  under  a  secret 
trust  between  her  and  him  for  the  benefit  of  their  son,  Leroy 
M.  Taylor,  Jr.,  and  his  children,  of  whom  there  were  then 
two,  yet  in  their  infancy,  Mildred  Taylor  and  Dorothy  Tay- 
lor, with  the  reservation  of  certain  rights  and  powers  for 
himself;  and  he  asked  that  he  himself  and  all  the  persons 
named  might  be  made  parties  to  the  present  proceedings  in 
the  place  and  stead  of  Mrs.  Rosa  M.  Taylor.  They  were  ac- 
cordingly made  parties,  and  Leroy  M.  Taylor,  Jr.,  was  ap- 
pointed by  the  court  as  guardian  ad  litem  for  his  infant 
children. 
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At  last  the  court  determined  that  issues  should  be  formu- 
lated between  the  parties,  to  be  tried  in  the  probate  court 
itself,  with  a  jury,  under  the  act  of  June  8,  1898,  and  there 
were  six  such  issues  drawn  up.  The  first  raised  the  ques- 
tion whether  the  caveator  was  estopped  to  deny  the  validity 
of  the  will  of  George  W.  Utermehle  as  a  will  of  personal 
property.  The  second  raised  the  question  whether  he  was 
estopped  to  deny  the  validity  of  the  will  as  one  of  realty. 
In  the  third  issue  the  question  of  testamentary  capacity  was 
raised;  in  the  fourth,  that  of  undue  influence;  in  the  fifth, 
that  of  fraud,  and  in  the  sixth,  that  of  duress.  The  question 
of  the  application  of  the  statute  of  limitations,  which  was 
raised  by  the  caveat  and  petitions,  and  all  other  questions, 
were  reserved  for  future  determination  by  the  court.  The 
caveator,  Charles  H.  Utermehle,  was  made  plaintiff  for  the 
purpose  of  the  trial,  and  all  the  other  parties,  as  caveatees, 
were  made  defendants. 

On  March  17,  1902,  a  jury  was  empanneled  and  sworn  in 
the  cause,  and  the  caveator  proceeded  to  adduce  his  testi- 
mony, which  mainly  was  that  of  himself.  It  was  mainly 
addressed  to  the  question  of  estoppel  and  to  an  explanation 
of  his  delay  in  asserting  his  alleged  rights.  When  the  coun- 
sel for  the  caveator  announced  their  testimony  on  this  point 
as  closed,  they  proceeded  to  offer  testimony  upon  the  other 
issues.  To  this  the  counsel  for  the  caveatees  objected  and 
moved  the  court  to  direct  a  verdict  against  the  caveator  on 
the  issue  of  estoppel,  and,  following  that,  upon  all  the  other 
issues.  The  court  ruled  out  for  the  time  being  the  offer  of 
the  caveator  to  adduce  testimony  on  the  other  issues  than 
estoppel,  and  seems  to  have  adjourned  the  jury  for  the  pur- 
pose of  consideration  of  the  question  of  estoppel  as  now 
raised  by  the  record  and  by  the  testimony  in  the  cause.  After 
such  consideration  the  court  instructed  the  jury  to  render  a 
verdict  against  the  caveator  on  each  and  all  the  issues,  and 
the  verdict  was  so  rendered  and  recorded. 

Thereupon  an  order  or  decree  was  rendered,  confirming 
the  order  of  the  court  of  April  26,  1889,  whereby  the  will  of 
George  W.  Utermehle  had  been  admitted  to  probate  as  a 
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valid  will  of  personalty;  and  now  admitting  it  to  probate 
also  as  a  valid  will  of  real  estate. 

From  this  decree  the  caveator,  Charles  H.  Utermehle,  has 
appealed  to  this  court. 

Messrs.  R,  Ross  Perry  &  Son,  Mr.  D.  W.  Baker,  and  Mr. 
Wilton  J.  Lambert  for  the  appellant. : 

1.  Can  the  appellees  invoke  the  doctrine  of  estoppel  in 
their  behalf  when  one  of  them  is  a  devisee  under  the  will, 
and  the  others  claim  from  a  devisee;  both  of  whom  are 
charged  with  exercising  undue  influence  or  fraud  in  the 
making  of  the  will,  or  in  making  false  and  fraudulent  mis- 
representations to  prevent  the  will  from  being  attacked  by 
the  appellant  ?  It  is  confidently  insisted  that  such  is  not  the 
law,  and  that  the  appellees  have  no  right,  in  the  present  state 
of  the  record,  to  raise  any  question  of  estoppel ;  that  the  court 
had  no  right  to  permit  this  question  to  be  raised  by  appellees, 
who,  by  reason  of  their  own  misconduct,  cannot  be  regarded 
favorably  in  courts  of  either  law  or  equity.  Neblett  v.  Mc- 
Farland,  92  U.  S.  193. 

2.  If  the  caveator  was  ignorant  of  the  facts  surrounding 
the  making  of  the  alleged  will  at  the  time  that  he  acted  under 
the  will,  his  action,  while  ignorant,  in  no  way  estops  him 
from  attacking  the  validity  of  the  will.  Fisher  et  al.  v. 
BoTjce,  81  Md.  46;  In  re  Miller's  Estate,  159  Pa.  St.  562; 
Dickinson  v.  Dickinson,  61  Pa.  St.  401 ;  Medill  et  al.  v.  Sny- 
der et  al,  61  Kan.  15;  Lee  v.  Templeton,  73  Ind.  317; 
Fletcher  v.  Holmes,  25  Ind.  469 ;  Andrew  v.  Lyons,  11  Allen 
rMass.),  350;  Brant  v.  Virginia  Coal  Co.,  93  U.  S.  335; 
Henshaiv  v.  Bissell,  18  Wall.  (U.  S.)  271;  Farmers,  etc.. 
Bank  v.  Farivell,  19  U.  S.  App.  262 ;  Halloran  et  al.  v.  Hal- 
loran  et  al,  137  111.  112;  Clinton  v.  Haddan,  50  Conn.  84; 
Taylor  v.  Cussan,  90  Va.  43;  Cumberland  C.  &  I.  Co.  v. 
Sherman,  20  Md.  117. 

3.  On  the  question  of  laches  raised  by  the  court  below,  it 
is  only  necessary  to  say  that  in  this  case  the  caveator  could, 
under  the  law,  file  his  caveat  or  bring  his  action  of  ejectment 
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at  any  time  within  twenty  years  from  the  death  of  George 
W.  Utermehle;  that,  at  the  time  that  he  filed  his  caveat  to 
the  will,  as  far  as  realty  is  concerned,  probate  thereof  had 
just  been  asked,  and  that  he  could  not  have  before  this  time 
questioned  the  will  as  a  will  of  real  property,  except  by  an 
action  of  ejectment.  In  Barbour  v.  Moore,  4  App.  D.  C. 
685,  the  action  of  ejectment  was  not  brought  until  nine  years 
after  the  making  of  the  will,  and  this  was  not  considered 
laches.  See  also  Magee  v.  Welsh,  18  App.  D.  C.  177,  where 
a  demurrer  was  overruled  to  a  bill,  filed  June  23,  1900,  to 
vacate  a  deed  of  real  estate  dated  July  1,  1843  (over  fifty- 
six  years  before),  charging  that  the  deed  was  fraudulently 
made  by  the  ancestor  of  the  complainants,  the  ancestor  dying 
May  23,  1891). 

4.  If  the  caveator  acted  in  ignorance  of  his  legal  rights,  or 
was  wanting  in  knowledge  of  the  rule  which  compelled  him 
to  elect,  his  acts  under  such  circumstances  did  not  constitute 
an  estoppel.  The  rule  of  law  that  estops  a  party  from  setting 
up  the  truth,  being  a  harsh  rule,  is  necessarily  strictly  con- 
strued, and  the  authorities  hold  that  conduct  or  declarations 
founded  upon  ignorance  of  one's  rights  do  not  estop  a  per- 
son. Henshaw  v.  Bissell,  18  Wall.  (U.  S.)  271 ;  Medill  et  al, 
V.  Snyder  et  al.,  supra;  Watson  et  ah  v.  Watson,  128  Mass. 
152.  See  also  Spread  v.  Morgan,  11  H.  L.  Gas.  587; 
Wheeler  v.  Smith,  9  How.  (U.  S.)  55  ;  Sparlook  v.  Brown,  91 
Tenn.  261 ;  Williams  v.  Williams,  63  Md.  371. 

6.  It  was  not  necessary  for  the  caveator,  on  account  of  the 
condition  of  the  property,  to  make  any  tender  other  than  an 
offer  on  his  part  to  account.  In  other  words,  he  was  not  com- 
pelled in  this  case  to  offer  restitution,  or  make  restitution,  to 
the  caveatees  when  they,  the  caveatees,  had  in  their  possession 
property  which  would  belong  to  himself  if  the  will  were  not 
broken  and  for  which  he  was  willing  to  account  to  the  cavea- 
tees if  the  will  were  broken.  See  Farmtngton  Savings  Bank 
v.  Curren,  72  Conn.  349 ;  Rahh  v.  Voss,  155  U.  S.  13 ;  Smith 
v.  Gilmore,  7  App.  D.  C.  192.  Those  authorities  lay  down 
the  proposition  that  a  person  .cannot  at  the  same  time  hold 
inconsistent  positions ;  he  cannot  contend  for  something  and 
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at  the  same  time  try  to  repudiate  the  ground  upon  which 
he  bases  his  contentions.  Upon  an  examination  of  the  au- 
thorities, it  will  be  found  that  there  is  no  case  where  a  court 
has  decided  that  a  caveator,  an  heir,  must  turn  over  prop- 
erty to  caveators,  other  heirs,  they  also  having  property  from 
the  ancestor,  when  the  heir,  the  caveator,  intends  to  contest 
the  will;  all  the  courts  have  decided  is  this:  that  a  legatee 
must  tender  to  the  executor  the  legacy  received  before  he  can 
contest  the  will,  and  that  a  devisee  must  make  an  offer  of 
tender  in  his  bill  for  partition  of  the  estate  with  the  other 
heirs,  for  nothing  is  clearer  or  more  certain  that  the  only 
thing  that  a  party  is  required  to  do  is  substantial  justice,  and 
a  party  cannot  claim  benefits  or  emoluments  by  virtue  of  a 
will,  deed,  or  other  contract,  and  then  attempt  to  gain  other 
benefits  by  repudiating  the  will,  deed,  or  contract.  But  there 
is  no  rule  of  law  that  requires  a  party  to  give  up  that  which 
he  can  rightfully  keep  without  injuring  any  one  to  some 
peirson  who  is  not  entitled,  as  a  matter  of  justice  and  equity, 
to  receive  the  same.  While  we  can  find  authorities  without 
number  which  speak  of  the  return  of  the  consideration,  the 
restitution  of  a  legacy,  still,  upon  an  examination  of  them, 
we  will  find  that  in  those  cases  there  was  no  contention  raised 
as  to  whether  or  not  the  consideration  must  be  actually  re- 
turned or  the  legacy  restored.  See  In  re  Peaslee's  Will,  25 
N.  Y.  Supp.  940.  In  this  case,  there  is  no  executor  who 
could  receive  this  money;  the  caveatees  have  received  some 
hundreds  of  thousands  of  dollars  more  than  the  caveator; 
there  is  no  other  will,  and  the  caveator  has  made  such  tender 
and  offer  that  the  parties  are  put  in  a  position  where,  what- 
ever the  result  may  be,  none  of  the  caveatees  can  in  this  case 
be  the  loser  because  of  the  payments  originally  made  to  the 
caveator,  and  therefore  the  caveator,  in  this  case,  comes 
within  the  exception  laid  down  in  the  New  York  case.  See 
also  Neblett  v.  McFarland,  92  U.  S.  103 ;  Judge  of  Probate 
v.  Stone,  44  N.  H.  593 ;  Medill  et  al.  v.  Snyder  et  ah,  61 
Kan.  15;  Wheeler  v.  Smith  et  al.,  9  How.  (U.  S.)  55; 
Montgomery  v.  Pickering  et  al,,  116  Mass.  227 ;  Bigelow  on 
Fraud,  424;  Howard  v.  The  Railroad  Co.,  14  App.  D.  C. 
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297.  In  Lyon  v.  Allan,  11  App.  D.  C.  549,  this  court  held 
that  a  tender  was  absolutely  necessary.  Contra,  Union  Pa- 
cific RR.  Co.  V.  Harris,  158  U.  S.  326.  The  decision  of  the 
Supreme  Court  of  the  United  States  is  supported  by  the  fol- 
lowing authorities:  Oirard  v.  Car  Co,,  123  Mo.  358 ;  West- 
lake  V.  St,  Louis,  77  Mo.  47;  O'Donnell  v.  Clinton,  145 
Mass.  461;  Smith  v.  Holyohe,  112  Mass.  517;  Mullen  v. 
Old  Colony  RR.  Co.,  127  Mass.  86.  A  few  of  the  cases 
where  the  courts  have  required  a  repayment  of  the  legacy 
are:  Hamblett  v.  Hamhlett,  6  N.  H.  333;  Holt  v.  Rice, 
Adm.,  64  K  H.  398;  Miller's  Estate,  159  Pa.  St. 
562.  A  person  who  does  not  elect  with  knowledge  of 
ell  the  facts  does  not  come  within  the  general  rule. 
Fisher  v.  Boice,  81  Md.  46.  In  Madison  et  ah  v. 
Lamon  et  al.,  170  111.  82,  there  was  no  offer  on  the  part  of 
the  complainants  to  account  for  what  they  had  received 
under  the  will  or  to  repudiate  the  bequest  to  them  under  the 
will.  In  In  re  Soule's  Will,  8  N.  Y.  Supp.  29,  the  court 
held  a  tender  made  of  money  received  for  a  legacy  during 
the  trial  of  the  case  insufficient.  There  was,  first,  a  dispute 
about  the  probate,  which  was  compromised,  and  payments 
were  made  under  the  compromise,  and  that,  afterwards,  with- 
out ailing  any  fraud,  mistake,  or  ignorance,  a  caveat  was 
filed.  The  cotirt,  in  its  opinion,  treats  the  tender  in  that 
case  as  coming  under  the  ordinary  law  of  tender,  and  does 
not  attempt  to  draw  any  distinction  between  a  tender  in  a 
case  of  this  kind  and  in  any  other  suit.  In  Chipman  et  al. 
V.  Montgomery  et  al.,  63  N".  Y.  228,  the  action  was  in  the 
nature  of  a  proceeding  for  the  construction  of  a  will.  Cer- 
tain parties  sought  to  overthrow  the  will  and  claimed  the 
property  as  though  the  maker  thereof  died  intestate.  The 
court,  while  laying  down  the  general  rule,  speak  of  the  return 
of  all  that  has  been  received  by  legatees,  but,  while  doing 
that,  they  use  the  following  language:  "A  person  cannot 
accept  and  reject  the  same  instrument.  Courts  of  equity 
proceed  upon  a  theory  that  there  is  an  implied  condition  that 
he  who  accepts  a  benefit  under  an  instrument  shall  adopt  the 
flame  in  all  its  provisions  and  renounce  every  right  inconsist- 
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ent  therewith."  It  will  thus  be  seen  that  a  tender  is  not 
necessarily  a  condition  precedent  to  a  proceeding  to  rescind 
or  annul  a  will,  deed,  or  other  writing,  but  that  the  whole  and 
only  object  of  the  tender  is  to  place  the  parties  in  such  a  posi- 
tion that  no  one  will  be  injured,  and>  that  where  a  person 
repudiates  an  instrument  he  may  offer  in  his  pleadings  to 
restore  that  which  he  has  when  such  offer  places  the  parties 
substantially  in  the  same  position  that  they  would  be  in  if 
the  instrument  had  never  been  executed. 

6.  It  was  not  necessary  for  the  caveator  to  do  anything 
more  than  he  did,  not  only  on  account  of  the  condition  of  the 
property,  but  on  account  also  of  the  action  of  the  caveatees. 
Where  the  defendant  refuses,  when  a  person  offers  to  tender 
money,  to  receive  the  money,  it  is  not  necessary  that  the 
money  should  be  actually  produced.  Barker  v.  ParJcinhom, 
2  Wash.  0.  0.  144;  Hazzard  v.  Barnabas,  10  Cush.  (Mass.) 
67.  The  above  case  was  a  tender  at  law  which  was,  under 
the  rules  of  common  law,  somewhat  technical.  If  the  suit 
were  a  proceeding  in  equity  to  avoid  an  instrument,  it  would 
not  be  necessary  that  a  good  tender,  such  as  required  by  law, 
should  be  made,  for  no  such  tender  is  required  in  a  court  of 
equity.  Parhington  et  ah  v.  Turvis,  128  Ind.  186 ;  Shuee  v. 
Shuee,  100  Ind.  477.  Again,  where  a  party  to  a  contract, 
where  specific  performance  is  sought,  refuses  the  performance 
and  insists  that  he  is  not  bound  by  the  contract,  no  tender  of 
the  purchase  money  need  be  made  before  bringing  the  suit, 
Wright  v.  Young,  70  Am.  Dec.  453;  Hazzard  v.  Loring, 
10  Cush.  (Mass.)  67;  Dorsey  v.  Barbee,  12  Am.  Dec.  296. 
Again,  the  law  never  requires  a  person  to  do  a  useless  thing; 
and,  applying  this  principle,  we  are  of  the  opinion  that  the 
absolute  and  unqualified  refusal  of  a  defendant  to  accept  an 
assignment  relieves  the  plaintiff  of  the  duty  of"  making  a 
formal  tender  of  a  written  transfer.  McDonald  v.  Wolf,  40 
Mo.  App.  308 ;  BanJc  of  Columbia  v.  Hagner,  1  Pet  (TJ.  S.) 
467 ;  Chaney  v.  Libbey,  134  TJ.  S.  81 ;  Hunter  v.  Daniels,  4 
Hare,  420,  433 ;  Moore  v.  Crawford,  130  TJ.  S.  142. 

7.  The  declarations  made  by  the  testator,  not  only  some 
years  prior  to  the  making  of  the  alleged  will,  but  down  to  as 
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late  as  1886,  a  year  prior  to  the  making  of  the  alleged  will, 
were  offered  to  show  not  only  the  relationship  that  existed 
between  the  caveator  and  the  devisor,  but  also  the  testament- 
ary disposition  of  the  testator,  as  long  as  his  mind  was  free 
iind  untrammeled  and  not  interfered  with  by  undue  influ- 
ence, nor  clouded  by  insanity.  It  was  contended,  on  behalf 
of  the  appellees,  that  these  declarations  come  within  the  rul- 
ing of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Throckmorton  v.  Holt,  180  U.  S.  552.  In  that  case  the 
i?sues  involved  were  forgery  and  revocation,  and  the  Supreme 
Court  of  the  United  States  held  that,  on  these  issues,  parol 
evidence  was  not  admissible,  because  they  could  throw  no 
light  at  all  on  either  issue.  The  court  does  go  further,  and 
intimates  that  parol  evidence  is  admissible  in  a  case  where 
the  issue  is  insanity,  but  does  not  touch  upon  the  question  of 
undue  influence.  See  also  Shailer  v.  Bumstead,  99  Mass. 
112;  Moore  v.  McDonald  et  ah,  68  Md. ;  Davis  v.  Calvert, 
6  Gill  &  J.  (Md.)  269 ;  In  re  Estate  of  Ooldthrop,  94  Iowa; 
Harp  V.  Parr,  16  111.  470;  Taylor  et  al.  v.  Pegram  et  ah, 
151  111.  106;  Hammond  v.  Dyke,  42  Minn.  272. 

Mr.  A,  8.  Worthington  and  Mr,  T.  Percy  Woodward  for 
the  appellees. 

Mr.  Justice  Mobbis  delivered  the  opinion  of  the  Court : 

There  are  seven  assignments  of  error:  (1)  That  it  was 
error  to  hold  that  the  caveator  was  estopped,  at  the  time  of 
the  filing  of  his  caveat,  from  disputing  the  will  of  George 
\V.  Utermehle  as  a  will  of  personalty;  (2)  that  it  was  error 
to  hold  that  he  was  estopped  from  disputing  it  as  a  valid  will 
of  realty;  (3)  that  it  was  error  to  instruct  the  jury  to  return 
a  verdict  against  the  caveator  on  the  issues  of  estoppel;  (4) 
that  it  was  error  to  direct  a  verdict  against  the  caveator  on 
all  the  issues;  (5)  that  it  was  error  to  direct  a  verdict  against 
the  caveator  on  the  issues  that  did  not  involve  the  question 
of  estoppel;  (6)  and  (7),  which  are  merely  duplications  of 
each  other' — that  it  was  error  to  exclude  the  testimony  of 
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the  caveator  as  to  certain  alleged  statements  and  declarations 
claimed  to  have  been  made  to  him  by  his  grandfather  as  to 
his  testamentary  intentions  toward  the  caveator. 

1.  Taking  up  the  last  of  these  assignments  first,  we  find 
that  the  purport  of  the  statements  and  declarations  referred 
to  is  that  George  W.  Utermehle  stated  to  the  caveator  on 
one  or  two  occasions,  that  if  he,  the  caveator,  would  not  take 
sides  in  certain  legal  proceedings  then  pending  in  which 
he,  the  grandfather,  was  involved,  he,  the  grandfather,  would 
leave  to  the  caveator  a  share  of  his  estate  equal  to  that 
which  he  would  leave  to  each  of  the  caveator's  two  aunts. 
Now  it  is  very  plain  to  us  that  under  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Throck- 
morton V.  Holt,  180  U.  S.  652,  evidence  as  to  such  alleged 
statements  was  properly  excluded. 

It  is  argued,  however,  that  notwithstanding  that  decision, 
such  statements  are  admissible  in  evidence  where  there  is 
question  of  the  mental  capacity  of  a  testator.  But  we  fail 
to  see  the  force  of  this  argument.  No  one  questions,  and 
least  of  all  the  caveatees  question,  the  mental  capacity  of 
George  "W.  Utermehle  at  the  time  at  which  these  statements 
and  declarations  are  alleged  to  have  been  made.  And  if 
the  meaning  of  the  argument  is  that  they  tend  to  show  his 
subsequent  mental  incapacity  at  the  time  of  the  making  of 
his  will,  the  plain  answer  is  that  they  are  utterly  irrelevant 
and  ineffectual  for  any  such  purpose. 

2.  The  substantial  question  in  the  present  case  is  that  of 
estoppel.  This  question  controls  the  whole  case,  and  if  the 
trial  court  has  decided  it  correctly,  the  rulings  upon  other 
questions  are  of  no  consequence.  We  think  that  it  did 
decide  it  correctly. 

The  doctrine  is  too  well  established  to  need  either  argu- 
ment or  citation  of  authority  in  support  of  it,  that  one,  who 
takes  a  benefit  under  a  will,  cannot  thereafter  be  heard 
to  dispute  or  deny  the  validity  of  the  will,  and  it  is  need- 
less to  say  that  the  doctrine  is  founded  upon  the  plainest 
principles  of  justice.  We  do  not  understand  that  this  rule 
of  the  law  is  in  any  manner  questioned  by  counsel  for  the 
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caveator,  nor  do  we  understand  it  to  be  denied  that  in  the 
absence  of  fraud  or  misrepresentation  the  action  of  the  cave- 
ator in  the  premises,  as  detailed  by  himself,  would  consti- 
tute a  full  and  complete  estoppel  upon  him  to  prevent  him 
from  contesting  the  validity  of  his  grandfather's  will.  He 
agreed  to  the  probate  of  that  will,  and  he  took  property 
under  it,  both  real  and  personal,  and  that  this,  especially 
after  the  lapse  of  so  long  a  period  as  eleven  years  that  in- 
tervened between  the  probate  and  the  filing  of  his  cavea1> 
that  led  to  the  present  proceedings,  would  constitute  an 
estoppel,  is  very  evident. 

The  claim,  however,  on  behalf  of  the  appellant  is  that 
what  he  did  he  was  induced  to  do  by  misrepresentation  and 
fraud;  that  he  was  ignorant  at  the  time  and  for  a  long  time 
afterwards  of  the  law  of  estoppel,  and  that  as  soon  as  he 
discovered  what  he  calls  his  rights,  he  notified  Mrs.  Taylor 
and  Mrs.  Norment,  and  repudiated  the  will  of  his  grand- 
father, and  offered  to  account  to  his  aunts,  in  some  way  not 
very  clearly  defined,  for  what  he  had  received  under  the 
will.  This  offer  to  account  he  regards  as  equivalent  to  a 
tender  of  the  property  received  by  him. 

It  is  exceedingly  improbable  that  all  the  caveator's  rela- 
tives, including  his  grandmother,  conspired  to  defraud  this 
young  man.  It  is  more  than  probable  that  the  promise, 
which  was  made  to  him,  if  any  there  was  actually  made,  was 
that  he  should  share  equally  with  his  aunts  in  his  grand- 
mother's estate;  and  this  promise  his  grandmother  fully 
and  faithfully  performed.  But,  however  this  may  be,  and 
even  if  the  alleged  promise  was  in  fact  what  he  now  claims 
it  to  have  been,  it  is  difficult  to  see  how  a  promise  by  his 
grandmother  and  subsequent  failure  on  her  part  to  perform 
it  can  constitute  misrepresentation  and  fraud  on  the  part  of 
Mrs.  Taylor  and  Mrs.  Norment  suflScient  to  induce  the  ap- 
pellant to  refrain  for  eleven  years  from  contesting  the 
validity  of  his  grandfather's  will.  And  this  is  absolutely 
fill  the  misrepresentation  and  fraud  that  is  charged  or  sought 
to  be  shown. 

There  is  no  pretense  that  Mrs.  Taylor  was  not  acting  in 
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good  faith  when  she  made  the  alleged  promise  on  behalf  of 
her  mother;  nor  is  there  any  pretense  that  Mrs.  Norment 
was  guilty  of  any  fraud  in  connection  with  it  when  she 
merely  stood  by  and  said  nothing.  Neither  of  them  made 
any  promise  whatever  on  her  own  account ;  nor  is  there  either 
allegation  or  evidence  of  any  fraud,  or  fraudulent  conceal- 
ment, or  fraudulent  inducement  of  any  kind  practiced  by 
them  upon  the  appellant  or  held  out  by  them  on  their  own 
account  on  which  he  was  led  to  act.  That  they  were 
probably  desirous  to  have  the  will  of  their  father  probated 
without  controversy  and  its  validity  conceded  may  well  be 
assumed,  although  it  is  not  entirely  apparent  that  they  re- 
ceived any  more  of  the  whole  estate  under  the  will  than  they 
would  have  received  under  the  law  if  there  had  been  no 
will.  But  any  desire  which  they  may  have  had  to  avoid  a 
possible  contest  cannot  be  charged  to  them  as  fraud.  We 
find  no  evidence  whatever  in  the  record  of  any  fraud  or 
mispresentation  on  their  part. 

The  only  promise  which  was  made  was  the  promise  of  the 
appellant's  grandmother,  made,  it  is  true,  through  Mrs.  Tay- 
lor, but  yet,  notwithstanding  that  fact,  the  promise  exclu- 
sively of  the  grandmother.  And  it  was  the  grandmother 
who  mainly,  if  not  exclusively,  profited  by  the  exclusion  of 
the  appellant  from  any  large  share  in  the  estate.  But  if 
the  plaintiff  relied  upon  this  promise  and  was  induced 
thereby  to  forego  any  action  against  the  will,  and  that 
promise  was  not  afterwards  performed  by  his  grandmother, 
the  remedy  of  the  appellant  was  not  to  return  to  an  attack 
upon  the  will,  but  was  by  action  of  some  kind  against  his 
grandmother's  estate,  and  he  took  no  such  action.  Her  de- 
linquency, if  there  was  any  such,  which  we  greatly  doubt, 
should  not  be  visited  upon  Mrs.  Taylor  and  Mrs.  Norment, 
who  are  not  shown  to  have  had  any  part  in  it. 

Then,  if  there  was  no  misrepresentation  or  fraud  on  the 
part  of  Mrs.  Taylor  or  Mrs.  Norment,  it  is  wholly  unimport- 
ant whether,  at  the  time  when  he  committed  the  acts  which 
constitute  the  estoppel,  the  appellant  was  or  was  not  igno- 
rant of  the  law  of  estoppel.    By  those  acts  he  led  Mrs.  Tay- 
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lor  and  Mrs.  Norment  into  a  situation  from  which,  notwith- 
standing the  ingenious  argument  of  counsel  to  the  contrary, 
they  cannot  now  be  restored  to  their  original  status.  Upon 
the  faith  of  those  acts  and  the  probate  of  the  will  they 
surrendered  their  right  to  a  large  amount  of  personal  prop- 
erty, and  a  large  amount  of  real  estate  also,  to  which  they 
would  have  been  entitled  in  the  absence  of  a  will.  It  is 
impossible  to  tell  from  the  record  before  us  whether  they 
fared  any  better  with  the  will  than  they  would  have  fared 
without  it;  but  it  is  very  evident  that,  by  the  bequest  of  the 
entire  personalty  by  the  will  to  their  mother,  they  lost  a 
valuable  interest  to  which  they  cannot  now  be  restored. 
It  is  impossible  to  restore  the  original  situation;  and  the 
attempt  to  do  so  would  be  wantonly  to  question  titles  that 
have  long  since  accrued,  including  the  very  title  which  the 
caveator  has  himself  disposed  of,  to  the  Young  Law  Building. 
3.  Certain  cases  are  cited  to  show  that,  when  a  person 
has  acted  in  ignorance  of  his  legal  rights  under  a  will  as  to 
election  whether  to  take  under  the  will  or  to  assert  an  inde- 
pendent title  against  the  will,  he  will  not  be  estopped,  if  in 
due  time  he  tenders  back  to  the  executor  what  he  has  re- 
ceived under  the  will.  These  cases  are  Spread  v.  Morgan, 
11  H.  L.  588,  and  Watson  v.  Watson,  128  Mass.  152.  But 
we  do  not  understand  that  these  cases  are  here  applicable. 
It  is,  perhaps,  a  matter  of  minor  importance  that  there  is 
here  no  executor  now  in  existence  of  the  estate  of  George 
W.  Utermehle  to  whom  the  appellant  could  tender  back  the 
amount  of  the  personalty  which  he  received  from  that  estate; 
and  perhaps  it  is  equally  unimportant  that  no  tender  of  the 
real  estate  received  and  appropriated  by  the  appellant  under 
the  will  could  be  tendered  back  to  such  executor  in  any 
event,  as  such  executor  had  nothing  to  do  with  the  real 
estate.  It  is  perhaps  more  important  that  the  appellant 
has  precluded  himself  from  making  any  tender  whatever  of 
such  real  estate  to  any  one  by  the  fact  that  he  has  conveyed 
it  away;  but  assimung  that  such  tender  or  surrender  could 
be  made  by  the  appellant,  and  assuming  that  the  offer  to 
account  which  he  has  made  is  the  equivalent  of  a  proper 
Vol.  XXII  — 4 
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tender,  which  is  very  greatly  to  be  doubted,  but  which  we 
do  not  decide,  yet  the  appellant's  case  is  not  governed  by  the 
authorities  cited. 

The  two  cases  in  question  were  cases  in  equity  wherein, 
according  to  the  rule  of  equity,  a  party  was  required  to  make 
his  election  as  to  which  he  would  take  of  two  inconsistent 
rights.  In  the  first-mentioned  case,  that  of  Spread  v.  Mor- 
gan, in  the  English  House  of  Lords,  a  man  had  come  into 
the  possession  of  one  piece  of  property  under  an  ancient  en- 
tail, and  into  the  possession  of  another  piece  of  property 
under  a  more  recent  family  settlement.  The  details  of  the 
case  are  complicated,  but  it  will  suffice  to  say  that  it  was  in- 
consistent in  equity  for  the  party  to  hold  both  pieces  as 
against  another  man  who  was  also  entitled  in  a  subordinate 
manner  to  one  of  the  pieces  under  the  family  settlement 
He  was  required  to  elect  which  of  the  two  pieces  he  would 
hold;  or  rather,  the  inquiry  was  whetiier  he  had  in  fact 
elected  when  a  court  of  equity  held  that  he  should  have  done 
so.  It  appeared  that  he  knew  all  the  facts,  but  that  he  did 
not  know  that  by  the  rules  of  equity  he  was  bound  to  elect. 

Speaking  for  the  House  of  Lords,  sitting  as  a  court  of 
appeal,  Lord  Chancellor  Westbury  said: 

"  It  is  true,  as  a  general  proposition,  that  knowledge  of  the 
law  must  be  imputed  to  every  person;  but  it  would  be  too 
much  to  impute  knowledge  of  this  rule  of  equity.  Election, 
as  a  question  of  intention,  of  course  implies  knowledge. 
There  may  be  a  series  of  unequivocal  acts  from  which  an  in- 
tention to  elect  and  the  fact  of  actual  election  may  be  in- 
ferred; but,  under  the  circumstances  of  the  present  case,  it 
does  not  appear  to  me  that  any  such  inference  can  be  drawn." 

And  Lord  Chelmsford,  in  the  same  case,  said :  "  In  order 
that  a  person  who  is  put  to  his  election  should  be  concluded 
by  it,  two  things  are  necessary:  First,  a  full  knowledge  of 
the  nature  of  the  inconsistent  rights  and  of  the  necessity  of 
electing  between  them;  second,  an  intention  to  elect,  mani- 
fested either  expressly  or  by  acts  which  imply  choice  and 
acquiescence." 

In  the  case  of  Watson  v.  Watson,  in  the  Supreme  Judi- 
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cial  Court  of  Massachusetts,  three  nephews  and  an  uncle 
held  a  piece  of  real  estate  as  tenants  in  common.  The  imcle 
died  leaving  a  will,  by  which  he  made  bequests  of  his  per- 
sonalty specifically  to  his  nephews;  devised  about  two  acres 
of  the  common  property,  by  specific  description  of  it,  to  one 
of  the  nephews,  James ;  devised  ten  acres  of  the  same  prop- 
erty, by  similar  specific  description,  to  a  grandnephew,  Hor- 
ace ;  and  devised  the  remainder  of  his  real  estate,  specifically 
excluding  that  previously  devised,  to  another  nephew,  Albert, 
for  life,  with  remainder  in  fee  simple  to  Albert's  son.  One 
nephew,  Edward,  received  none  of  the  real  estate,  and  only 
a  legacy  of  $50  in  money.  All  the  parties  received  their 
legacies  and  entered  upon  the  lands  devised  to  them,  notwith- 
standing that,  as  stated  by  the  court,  the  devises  were  in- 
effectual as  against  the  co-tenants,  unless  they  had  con- 
firmed it 

It  appears  that  all  the  parties  were  ignorant  of  the  rule  of 
law  laid  down  in  Massachusetts  in  the  case  of  Hyde  v.  Bald- 
win, 17  Pick.  303,  by  Chief  Justice  Shaw,  which  was  this, 
as  stated  by  the  chief  justice  himself: 

"  It  is  now  a  well-settled  rule  in  equity  that,  if  any  person 
shall  take  any  beneficial  interest  under  a  will,  he  shall  be 
held  thereby  to  confirm  and  ratify  every  other  part  of  the 
will ;  or,  in  other  words,  a  man  shall  not  take  any  beneficial 
interest  under  a  will,  and  at  the  same  time  set  up  any  right 
or  claim  of  his  own,  even  if  otherwise  legal  and  well  founded, 
which  shall  defeat  or  in  any  way  prevent  the  full  effect  and 
operation  of  every  part  of  the  will." 

Upon  being  informed  of  this  rule  two  of  the  three  nephews 
took  no  steps  to  restore  to  the  executor  the  personal  property 
which  they  had  received,  or  otherwise  to  renounce  their  claims 
under  the  will,  further  than  to  sign  a  paper  wherein  they  re- 
served to  themselves  the  right  thereafter  to  elect,  upon  a  de- 
cision of  the  law,  if  they  should  desire.  As  to  them  the  court 
held  that  the  rule  of  law,  as  laid  down  in  the  case  of  Hyde 
V.  Baldwin,  applied.  But  the  third  nephew,  Edward,  who 
had  received  a  legacy  of  $60,  but  none  of  the  land,  stood,  it 
was  said,  in  a  different  attitude.     "  Immediately  upon  being 
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infonned  of  the  rule  of  law,  little  more  than  a  year  after  the 
probate  of  the  will,  and  before  the  executor  had  settled  any 
account  in  the  probate  court,  or  the  position  of  any  other 
person  had  been  changed,  he  returned  his  legacy  to  the  execu- 
tor, and  gave  him  notice  that  he  elected  not  to  take  it."  It 
was  said  by  the  court,  in  a  suit  thereafter  instituted  for  par- 
tition of  the  whole  property,  that  he  could  not  be  held  to  have 
made  such  an  election  as  should  deprive  him  of  the  right 
under  his  independent  title  to  partition  of  the  whole  estate. 

In  that  case  the  Supreme  Judicial  Court  of  Massachusetts, 
by  Mr.  Chief  Justice  Gray,  said: 

"  In  this  commonwealth  it  has  been  decided,  in  accordance 
with  the  opinions  of  Lord  Mansfield,  Lord  Loughborough, 
and  Lord  Kedesdale,  that  the  rule  (that  laid  down  by  Chief 
Justice  Shaw,  as  already  stated)  holds  good  at  law  as  well 
as  in  equity.  *  *  *  But  this  doctrine,  whether  applied 
in  practice  on  the  common  law  or  on  the  equity  side  of  the 
court,  depends  not  upon  technical  rules,  but  upon  principles 
of  equity  and  justice,  and  upon  actual  intention.  An  elec- 
tion made  in  ignorance  of  material  facts  is,  of  course,  not 
binding  when  no  other  person's  rights  have  been  affected 
thereby.  So  if  a  person,  though  knowing  the  facts,  has  acted 
in  misapprehension  of  his. legal  rights,  and  in  ignorance  of 
his  obligation  to  make  an  election,  no  intention  to  elect,  and 
consequently  no  election,  is  to  be  presumed.  This  has  been 
settled  in  England  by  a  long  series  of  authorities,  of  which 
it  is  sufficient  to  cite  a  few.     (Citing  cases.) 

"  Where  the  law  allows  the  probate  of  a  will  in  either  of 
two  forms  —  in  common  form,  ex  parte,  upon  being  pre- 
sented by  the  executor,  or  in  solemn  form,  upon  the  applica- 
tion of  any  person  interested  and  notice  to  all  others  —  a  per- 
son who  has  received  a  legacy  under  a  will  proved  in  common 
form  is  permitted,  on  tendering  back  the  amount  to  the  ex- 
ecutor, or  bringing  it  into  court,  to  contest  the  validity  of 
the  will,  and  compel  it  to  be  proved  in  solemn  form.  Bell  v. 
Armstrong,  1  Add.  Eccl.  365,  374,  and  cases  cited.  Ham- 
hlett  V.  HamUett,  6  N.  H.  333;  Holt  v.  Bice,  54  N.  H.  398." 

We  have  been  at  pains  to  cite  these  two  cases  in  exienso. 
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because  they  are  the  principal  reliance  of  the  appellant,  and 
his  cause  was  tried  in  the  court  below  with  special  reference 
to  the  case  of  Watson  v.  Watson.  But  we  are  very  clearly  of 
opinion  that  the  appellant  is  not  aided  by  these  authorities. 
His  case  is  not  one  of  election,  but  of  estoppel.  He  made  his 
election,  when  election  was  open  to  him;  and  he  is  now  es- 
topped from  seeking  that  which  he  declined.  It  is  idle  for 
him  to  say  that  he  did  not  know  that  he  had  the  right  of 
election,  and  that  he  acted  in  ignorance  of  his  rights.  Every 
man  of  ordinary  sense  and  capacity  is  bound  to  know  that 
he  cannot  take  a  benefit  under  a  will  and  at  the  same  time 
seek  to  overthrow  the  will.  It  was  distinctly  presented  to 
him  to  make  that  election  when  he  was  asked  to  sign  the 
consent  to  the  probate  of  his  grandfather's  will ;  and  he  then 
made  it,  and  he  confirmed  the  election  by  taking  his  legacy 
and  the  real  estate  devised  to  him  and  disposing  of  it  beyond 
the  possibility  of  his  ever  being  able  to  return  it  to  the  estate. 
The  election  referred  to  in  the  cases  of  Watson  v.  Watson 
and  Spread  v.  Morgan  is  election  between  two  inconsistent 
rights,  not  election  between  two  inconsistent  courses  of 
action.  At  the  time  of  the  probate  of  his  grandfather's 
will  he  knew,  as  well  as  he  did  at  any  time  after- 
wards, that,  if  there  were  no  such  will,  or  if  he  could  over- 
throw such  will,  he  could  get  a  larger  share  of  his  grand- 
father's estate  than  he  could  get,  or  did  get,  under  the  will. 
There  was  no  ignorance  on  his  part  of  any  rights  which  he 
might  have.  What  he  discovered  afterwards,  if  he  discovered 
anything,  was  not  any  alleged  right,  but.  the  testimony  to 
support  that  right,  which  makes  a  very  different  proposition. 
It  is  very  plain  from  what  is  distinctly  stated  by  the  Su- 
preme Judicial  Court  of  Massachusetts  in  the  case  of  Watson 
V.  Watson  that  the  right  of  election  there  mentioned  must 
have  been  exercised  before  the  executor  has  settled  his  ac- 
counts, and  before  the  position  of  any  person  in  interest  has 
been  changed.  It  is  idle  to  argue  here  that,  because  the  ap- 
pellees in  these  proceedings  are  in  possession  of  some  of  the 
real  estate  that  belonged  to  George  W.  Utermehle,  therefore 
the  position  of  no  one  in  interest  at  the  time  of  the  probate 
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of  his  will  has  been  changed.  It  is  sufficient  to  say  in  answer 
to  this  argument  that  the  action  of  the  appellant  enabled  the 
executrix  of  George  W.  TJtermehle  to  divert  the  whole  of  the 
personalty  of  that  estate  from  Mrs.  Taylor  and  Mrs.  Norment, 
who  would  have  been  entitled  to  a  large  share  of  it  in  the 
absence  of  a  will.  They  lost  all  right  to  this  personalty ;  they 
lost  all  right  to  a  large  portion  of  the  real  estate,  and  it  is 
not  apparent  that  the  appellant  could  compensate  them  for 
this  loss  by  the  surrender  of  all  that  he  received  under  the 
will,  even  if  he  were  in  condition  to  make  such  surrender. 

We  are  very  clearly  of  the  opinion  that  it  is  now  too  late  for 
the  appellant  to  question  the  validity  of  his  grandfather's 
will,  and  that  he  has  estopped  himself  from  so  doing.  His 
course  of  conduct,  as  conceded  and  proved  by  himself,  con- 
clusively and  as  matter  of  law  operates  as  an  estoppel  upon 
him.  There  was  nothing  whatever  in  the  case  to  be  submitted 
to  a  jury;  and  the  court  was  entirely  right  in  directing  a 
verdict  for  the  caveatees.  A  verdict  for  the  caveatees  on  the 
question  of  estoppel  necessarily  superinduced  a  verdict  for 
them  on  the  other  issues. 

4.  We  may  add  here  that  it  is  greatly  to  be  questioned 
whether  the  probate  court  had  jurisdiction  in  this  case  to 
formulate  and  try  the  first  of  the  six  issues  which  were  drawn 
up  —  that  of  the  estoppel  of  the  caveator  to  dispute  the  va- 
lidity of  the  will  of  George  W.  TJtermehle  as  a  will  of  per- 
sonalty, or  whether,  if  it  had  the  jurisdiction,  the  issue  should 
have  been  allowed  under  the  circumstances  of  the  case. 

The  will  had  been  admitted  to  probate  as  a  will  of  personal 
property  in  1889,  with  the  concurrence  and  consent  of  the 
appellant  Even  if  that  consent  had  been  procured  by  mis- 
representation and  fraud,  as  claimed  by  the  appellant,  that 
fact  would  have  made  no  difFerence  in  the  present  connection. 
Acting  upon  that  consent,  the  executrix  took  possession  of 
the  personalty  and  distributed  it,  in  accordance  with  the 
provisions  of  the  will,  to  the  legatees  therein,  the  principal 
part  of  it  to  herself  as  the  principal  legatee.  She  settled  her 
account,  and  the  administration  was  at  an  end;  and  there 
had  be^i  no  case  in  court  for  ten  years  before  &e  appellant's 
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caveat  was  filed*  Even  if  the  will  were  declared  null  and 
void  as  the  result  of  that  caveat,  the  statute  of  limitations 
would  interpose  an  insuperable  bar  to  the  recovery  of  that 
personalty,  or  of  any  part  of  it,  by  any  administrator  of  the 
estate  of  George  W.  Utermehle,  or  by  any  one  else  in  interest. 

Moreover,  upon  the  caveator's  own  showing,  he  received 
one-third  of  his  grandmother's  personal  as  well  as  real  estate, 
equal  to  what  each  one  of  his  aunts  received.  Apart  from 
the  estoppel  which  would  preclude  him  from  denying  that 
this  was  the  money  of  his  grandmother  after  he  had  received 
it  as  such,  and  presuming  that  it  was  lawfully  and  in  fact 
the  money  of  his  grandfather,  he  received  more  of  the  per- 
sonal estate  of  his  grandfather,  by  the  amount  of  the  note 
for  $750  and  interest,  than  either  Mrs.  Taylor  or  Mrs.  Nor- 
ment  received.  With  what  propriety,  then,  or  to  what  rea- 
sonable purpose  could  he  seek  to  have  the  will  declared  void 
as  a  will  of  personalty?  He  would  not  be  entitled  to  any 
more,  or  to  as  much  as  he  actually  received,  if  the  will  were 
so  declared. 

There  was  nothing  in  the  appellant's  caveat  that  justified 
the  reopening  of  any  inquiry  as  to  the  validity  of  the  will  of 
George  W.  Utermehle  as  a  will  of  personal  property,  and  it 
was  an  irregularity  to  have  allowed  it.  But  no  harm  has 
come  from  this  irregularity,  since  the  result  has  been  to  con- 
firm the  previous  probate  of  the  will,  and  consequently  the 
settlement  of  the  personal  estate  thereunder. 

From  what  we  have  said  it  follows  that  the  decree  appealed 
from  must  be  affirmed,  with  costs.    And  it  is  so  ordered, 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  prayer  by  the  appellant  and  allowed  June  2,  1903. 
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UNITED  STATES  ex  eel.  STEIIsTVIETZ  v,  ALLEX.* 


Mandamus;  Patents;  Appeal  from  Pbimabt  Examiner;  Division  or 
Claims;  Process  and  Apparatus;  Definitions  of;  Patent  Practicse, 
Rules  of;   Commissioner  of  Patents,  Powers  of. 

1.  On  a  petition   for   mandamus   against  the   Commissioner  of  Patents  to 

compel  him  to  direct  the  primary  examiner  to  answer  and  forward  the 
petitioner's  appeal  to  the  examiners-in-chief,  in  order  that  the  latter 
may  review  his  action,  it  is  incumbent  upon  the  petitioner  to  show 
clearly  and  affirmatively  that  he  had  a  right  to  appeal,  and  that  he  is- 
entitled  to  the  writ  to  enforce  that  right. 

2.  Where  the  primary  examiner  requires  a  division,  under  rule  41  of  the* 

Patent  Office,  of  the  process  claims  and  the  apparatus  claims  in  an 
application  for  a  patent,  refusing  to  act  upon  the  merits  of  the  appli- 
cation imtil  the  division  is  made,  an  appeal  from  his  action  to  the 
examiners-in-chief  does  not  lie,  but  his  action  may  be  reviewed  on  a 
petition  to  the  Commissioner  under  rule  45;  and  the  Commissioner's^ 
action  on  such  a  petition,  as  it  does  not  involve  the  merits  and 
final  rejection  of  the  claims,  is  final,  and  not  reviewable  by  this  court. 
Mandamus  will  not,  therefore,  lie  to  compel  the  Commissioner,  under 
such  circumstances,  to  direct  the  primary  examiner  to  answer  and 
forward  the  applicant's  appeal  to  the  examiners-in-chief ;  construing 
§§  481,  482,  4909  and  4910,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
pp.  271,  272,  3390,  3391)  aiid  rules  41,  42,  45,  133,  and  134  of  the 
Patent  Office. 

3.  A  process,  within  the  meaning  of  the  patent  law,  is  the  mode  of  treat- 

ment of  certain  materials  to  produce  a  certain  result,  and  consists  of 
an  act  or  series  of  acts  performed  upon  the  subject-matter  to  be  trans- 
formed and  reduced  to  a  different  state  of  things;  while  a  machine  or 
apparatus  is  a  combination  of  mechanical  elem«its,  which  may  or  may 
not  be  useful  in  performing  the  acts  which  constitute  the  process. 

4.  The  rules  of  practice  of  the  Patent  Office,  when  not  inccmsistent  with 

the  statutes  relating  to  the  patent  system,  have  the  force  and  effect  of 
law  in  all  matters  to  which  they  relate,  and  are  not  to  be  declared 
invalid  upon  any  strained  or  doubtful  construction. 

*lnx'ention8  —  Distinction  hetvoeen  Process  and  MaeMne. — ^As  to  dis- 
tinction between  inventions  of  mechanism,  articles,  or  products,  and. 
processes,  see  editorial  note  to  Corning  v.  Bwrden,  14  L.  ed.  U.  S.  683. 
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6.  The  Commissioner  of  Patents  in  all  matters  inyolving  the  validity  and 
patentability  of  claims  and  priority  of  invention  exercises  only  an 
appellate  jurisdiction;  but  in  matters  of  practice  and  procedure,  not 
involving  the  merits  and  final  rejection  of  claims,  he  acts  in  his  super- 
visory capacity  as  head  of  the  Patent  Office,  and  his  action  is  final, 
and  not  reviewable  on  appeal. 

No.  1272.     Submitted  April  14,  1908.     Decided  May  6.  1903. 

Hearing  on  an  appeal  by  the  relator  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  dismissing  a  peti- 
tion for  a  writ  of  mandamus  against  the  Conmiissioner  of  Pat- 
ents, Affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Albert  Cr.  Davis  and  Mr.  Melville  Church  for  the  appel- 
lant. 

Mr.  John  M.  CoU  for  the  Commissioner  of  Patents, 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court : 

This  appeal  is  from  a  judgment  of  the  supreme  court  of  this 
District  dismissing  the  petition  of  the  appellant  for  a  writ  of 
mandamus  against  the  Commissioner  of  Patents,  requiring  him 
to  direct  the  primary  examiner  in  the  Patent  Office  to  forward 
to  the  board  of  examiners-in-chief  an  appeal  prayed  for  in  the 
matter  of  the  application  for  a  patent  pending  in  said  office,  re- 
lating to  improvements  in  motor  meters. 

It  is  shown  by  the  petition  and  answer  to  the  rule  prayed 
thereon,  that  on  the  21st  day  of  Jfovember,  1896,  the  appellant 
filed  in  the  Patent  Office  an  application  for  a  patent  for  his 
invention  of  new  and  useful  improvements  in  motor  meters. 
This  application  contained,  and  still  contains,  thirteen  claims 
that  relate  to  the  alleged  invention.  Of  these  several  claims, 
1  to  6,  inclusive,  are  directed  to  the  novel  method  or  process 
involved  in  the  working  of  the  invention;  and  claims  7  to  13, 
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inclusive,  are  directed  to  the  novel  means  or  apparatus  by  which 
such  method  is  carried  into  practice. 

This  application  was  in  charge  of  a  primary  examiner  of  the 
oflSoe  for  examination,  and  on  the  9th  day  of  October,  1899, 
this  primary  examiner  wrote  to  the  appellant  in  regard  to  his 
application,  requiring  division,  under  rule  41  of  the  office,  be- 
tween the  process  claims  and  the  apparatus  claims,  before  further 
action  would  be  taken  in  respect  to  the  merits  of  the  claims. 
On  December  15,  1899,  the  appellant  asked  that  his  process 
claims  be  placed  in  interference  with  claims  in  a  patent  issued 
to  one  Duncan.  In  his  letter  the  appellant  said:  "It  is  there- 
fore requested  that  the  requirement  for  division  be  waived  for 
the  present,  in  order  that  an  interference  with  the  patent  to 
Duncan  above  referred  to  may  be  declared. '* 

In  reply  to  this  request  of  the  appellant,  the  examiner  in- 
formed the  appellant^  by  letter  of  January  2,  1900,  that  "pend- 
ing the  determination  of  the  interference,  applicant  may  retain 
the  method  and  apparatus  claims  in  the  case,  but  the  accept- 
ance of  an  interference  on  one  of  the  method  claims  will  be  held 
by  the  office  to  be  an  election  of  the  prosecution  of  the  method 
claims,  and  further  prosecution  of  the  apparatus  claims  in  this 
application  will  not  be  permitted." 

To  this  letter  of  the  examiner  the  appellant,  by  letter  of 
January  19,  1900,  replied  that  "it  is  respectfully  requested  that 
the  interference  with  the  Duncan  patent,  No.  604,464,  be  de- 
clared as  soon  as  possible." 

The  interference  waa  thereupon  declared  February  7,  1900, 
and  decision  therein  was  in  favor  of  the  appellant  and  against 
Duncan.  It  was  after  that  decision  that  the  examiner  wrote  to 
the  appellant  the  letter  of  May  15,  1900,  in  which  he  said: 
"In  accordance  with  office  letter  of  January  2,  1900,  applicant 
is  required  to  cancel  from  this  case  all  claims  except  lihose  for  the 
method." 

After  this,  that  is  to  say,  on  July  16, 1900,  the  appellant  aaked 
for  a  reconsideration  of  this  action  of  the  office,  but  the  examiner 
repeated  the  action^  and  refused  to  act  upon  the  merits  of  the 


Digitized  by  VjOOQ IC 


UNITED  8TAT£S  ex  ecl.  STEINMETZ  v.  ALLEN.  60 

D.  C]  Opinion  of  the  Court. 

application  until  the  division  was  made  in  accordance  with  the 
requirement 

The  appellant  then,  that  is,  on  August  4, 1900,  filed  what  pur- 
ported to  be  an  appeal  to  the  examiners-in-chief  from  the  al- 
leged rejection  of  his  apparatus  claims.  But  this  appeal  the  ex- 
aminer refused  to  answer  and  forward^  because,  as  he  con- 
tended, no  appeal  in  such  state  of  case  to  the  examiners-in-chief 
was  authorized.  Whereupon,  on  August  20, 1900,  the  appellant 
petitioned  the  Commissioner  of  Patents  to  direct  the  examiner 
to  answer  and  forward  the  appeal,  but  this  application  was  de- 
nied by  the  Assistant  Commissioner,  who,  in  his  opinion,  said 
that  ^'it  has  been  the  practice  for  the  past  thirty  years  to  treat 
the  question  not  as  one  of  merits  and  appealable  to  the  exam- 
iners-in-chief, but  as  a  proper  matter  for  petition  to  the  Com- 
missioner. I  see  no  reason  for  overturning  this  practice.'*  On 
the  10th  day  of  January,  1902,  a  like  petition  was  presented  to 
the  present  Commissioner  of  Patents,  the  respondent  herein, 
and  on  the  7th  day  of  February,  1902,  such  petition  was  like- 
wise denied.  In  the  opinion  of  the  Commissioner  of  Patents, 
denying  this  application,  he  said:  "The  requirement  for  di- 
vision is  clearly  a  matter  of  form,  and  not  involving  the  merits 
of  the  claims,  since  the  claims  may  be,  and  in  the  present  case 
are,  regarded  as  allowable.  The  examiner  has  not  refused  to 
grant  a  patent  to  this  applicant  upon  any  of  the  claims  pre- 
sented, but  has  merely  required  that  they  be  included  in  two 
patents  instead  of  one.  It  is  a  question  of  procedure  or  of  the 
manner  of  securing  the  protection  which  is  in  controversy,  and 
not  the  right  of  the  applicant  to  a  patent  upon  any  of  the  claims 
presented. 

"The  examiner  was  right  in  taking  the  position  that  the  ques- 
tion involved  is  not  appealable  to  the  examiners-in-chief;  and 
although  it  is  a  general  rule  of  law  that  the  appellate  tribunal  is 
the  one  to  determine  whether  or  not  it  has  jurisdiction  when  an 
appeal  is  taken  to  it,  it  is  not  considered  necessary  in  the  ofiice 
practice  to  follow  that  practice  stricUy,  since  the  Commissioner 
is  the  head  of  the  office,  and  has  the  final  decision  upon  all  ques- 
tions arising  within  it,  and  may  settle  questions  of  this  kind  upon 
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direct  petition.  The  examiner's  decision  upon  the  question 
whether  or  not  an  appeal  to  the  examiners-in-chief  is  regular 
and  proper  is  not  final,  since  it  may  be  reviewed  by  the  Com- 
missioner upon  petition,  but  he  has  authority  to  pass  upon  the 
question  in  the  first  instance.'^ 

The  appellant,  regarding  the  action  of  the  primary  examiner 
as  an  adverse  decision  of  his  right  to  a  patent,  and  as  a  rejection 
of  his  application,  on  the  28th  day  of  February,  1902,  applied 
by  petition  directly  to  the  board  of  examiners-in-chief  to  take 
jurisdiction  of  his  appeal ;  but  this  petition  was,  on  the  6th  of 
March,  1902,  also  denied,  on  the  ground  that  the  examiners-in- 
chief  could  not,  under  the  rules  of  the  Patent  OflSce,  revise  and 
determine  the  validity  of  the  action  of  the  primary  examiner, 
without  the  latter's  answer  to  the  appeal,  and,  further,  because 
of  the  previous  action  of  the  Commissioner  of  Patents  in  the 
premises. 

Upon  these  proceedings  in  the  Patent  OflSce,  the  appellant 
applied  to  the  court  below  for  a  mandamus  to  the  Commissioner 
of  Patents,  requiring  the  latter  to  order  and  direct  the  primary 
examiner  to  answer  and  forward  the  appellant's  appeal  to  the 
examiners-in-chief,  to  the  end  that  said  examiners-in-chief  may 
review  the  action  of  said  primary  examiner  in  the  premises.  A 
rule  was  laid  and  the  Commissioner  answered. 

The  respondent,  the  Commissioner  of  Patents,  in  answering 
the  petition  for  the  writ,  denied  and  controverted  the  ground 
upon  which  the  writ  was  sought ;  and,  in  his  answer,  he  referred 
to  the  provisions  of  the  statute  law  upon  the  subject^  and  to  the 
^'arious  rules  of  practice  of  the  Patent  Office,  whereby  he  claims 
and  insists  that  the  proceedings  in  the  Patent  OflSce  in  all  re- 
spects conformed  to,  and  were  in  strict  compliance  with,  the  pro- 
visions of  the  statute  law  upon  the  subject,  and  with  the  rules  of 
practice  made  in  pursuance  of  the  statute ;  and  therefore,  as  he 
contends,  there  is  no  ground  whatever  for  the  issuance  of  the 
writ  The  appellant  moved  for  the  writ,  notwithstanding  the 
matter  contained  in  the  answer;  and  the  court,  upon  hearing, 
concurred  in  the  views  that  prevailed  in  the  Patent  OflSce,  and 
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therefore  denied  the  writ  and  dismissed  the  application  therefor ; 
and  from  which  order  the  relator  has  appealed  to  this  court 

It  is  incumbent  upon  the  appellant,  in  a  case  like  the  pres- 
ent, to  show  clearly  and  affirmatively  that  there  was  not  only  a 
right  of  appeal,  but  that  such  right  has  been  denied  to  the  ap- 
plicant imder  circumstances  that  entiUe  him  to  a  mandamus  to 
enforce  the  right  Or,  as  said  by  the  Supreme  Court  of  the 
United  States,  in  Ex  parte  Cutting,  94  U.  S.  14,  20,  24  L.  ed. 
49,  60,  "To  entitle  the  petitioners  to  the  writ  asked  for  in  this 
case,  they  must  show  that  they  have  a  clear  right  to  an  appeal 
which  has  been  refused  by  the  circuit  court  The  office  of  a 
mandamus  is  to  compel  the  performance  of  a  plain  and  positive 
duty.  It  is  issued  upon  the  application  of  one  who  has  a  clear 
right  to  demand  such  a  performance,  and  who  has  no  other  ade- 
quate remedy.  It  is  never  granted  in  anticipation  of  an 
omission  of  duty,  but  only  after  actual  default ''  Thb  principle 
is  laid  down  in  many  authorities,  but  is  nowhere  better  summed 
up  than  in  High  in  his  work  on  Extraordinary  Legal  Remedies, 
in  §  246,  where  the  author  says :  "But  to  warrant  the  interfer- 
ence in  this  class  of  cases  it  must  appear  that  the  person  seeking 
the  relief  is  clearly  entitled  to  an  appeal,  and  when  this  does 
not  appear,  the  writ  will  be  refused.  And  mandamus  will  not  lie 
to  compel  a  court  to  settie  a  statement  for  the  purposes  of  an  ap- 
peal from  a  judgment  which  is  only  interlocutory  and  from 
which  no  appeal  lies."  Nor  will  the  writ  go  to  compel  the  allow- 
ance of  an  appeal  from  orders,  the  granting  of  which  rests  wholly 
within  the  discretion  of  the  court. 

The  question  then  is  whether  the  right  of  appeal  in  this  case 
is  thus  clearly  shown  to  exist,  and  whether  mandamus  is  the 
proper  remedy  for  its  refusal  to  the  applicant  This  question 
depends  upon  the  proper  construction  of  certain  sections  of  the 
Revised  Statutes  of  the  United  States,  and  of  certain  rules  of 
practice  made  to  govern  the  course  of  proceeding  in  the  Patent 
Office. 

Section  4909,  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stat  1901,  p.  3390),  provides  that  "every  applicant  for 
a  patent  or  for  the  reissue  of  a  patent,  any  of  the  claims  of  which 
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have  been  twice  rejected,  and  every  party  to  an  interference,  may 
appeal  from  the  decision  of  the  primary  examiner,  or  of  the  ex- 
aminer in  charge  of  interferences  in  such  case,  to  the  board  of  ex- 
aminers-in-chief, having  once  paid  the  fee  for  such  appeal.''  And 
by  §  4910  (U.  S.  Comp.  Stat  1901,  p.  3391)  it  is  provided  that 
"if  such  party  is  dissatisfied  with  the  decision  of  the  examiners- 
in-chief,  he  may,  on  payment  of  the  fee  prescribed,  appeal  to 
the  Commissioner  in  person." 

The  right  of  appeal  thus  given  only  exists  where  claims  in  the 
application  for  a  patent,  or  some  of  them,  have  been  twice  con- 
sidered and  rejected  by  the  primary  examiner.  And  the  ques- 
tion here  is  whether  any  of  the  claims  in  the  application  of  tho 
appellant  have  been  twice  considered  and  rejected  by  the  pri- 
mary examiner,  within  the  sense  and  meaning  of  the  provisions 
of  the  statute.  It  is  not  denied  that,  to  constitute  a  rejection  of 
the  claims  within  the  meaning  of  the  statute,  the  action  or  deci- 
sion of  the  primary  examiner  must  amount,  in  legal  effect,  to  an 
adverse  decision  in  respect  to  the  merits  of  the  claim,  and  be  of  a 
character  to  defeat  the  right  to  a  patent  therefor,  unless  reversed 
on  appeal.  There  was  no  question  made  in  the  Patent  Office  as 
to  the  validity  or  sufficiency  of  any  of  the  thirteen  claims  con- 
tained in  the  application  to  entitle  the  applicant  to  a  patent 
therefor ;  but  because  they  related  to  different  subjects-matter — 
one  portion  of  them  to  process  and  the  other  to  apparatus — ^the 
applicant  was  required  to  divide  the  claims,  or,  in  the  language 
of  the  primary  examiner  in  his  letter  to  the  applicant,  the  lat- 
ter was  required  to  cancel  in  this  case  the  apparatus  claims,  leav- 
ing the  parly  to  his  right  to  make  a  separate  application  for  a 
patent  for  those  claims.  There  was  no  definitive  adverse  de- 
cision against  the  claims  or  against  their  patentability.  The 
primary  examiner  had  no  power  to  make  such  decision  without 
examination  of  the  merits  of  the  claims  and  twice  rejecting  them, 
because  of  the  want  of  patentability,  and  this  was  not  done,  nor 
was  it  intended  to  be  done ;  and  such  was  the  understanding  and 
construction  of  the  proceeding  in  the  Patent  Office ;  the  require- 
ment being  simply  that  the  application  stand  as  for  the  process 
claims,  and  that  the  apparatus  claims  be  presented  in  a  sep- 
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arate  application.  This  requirement  the  applicant  refused  to 
comply  withy  and  the  question  is  whether  there  was  power,  un- 
der the  statute  and  the  rules  of  the  Patent  Office,  to  make  the  re- 
quired division  of  the  claims^  and  to  insist  upon  the  enforce- 
ment of  it 

It  must  he  borne  in  mind  that  a  patent  for  a  process,  and  a 
patent  for  a  machine  or  apparatus  with  which  to  effect  a  given 
result,  are  very  different  things.  A  process  is  the  mode  of  treat- 
ment of  certain  materials  to  produce  a  certain  result,  and  con- 
sists of  an  act  or  series  of  acts  performed  upon  the  subject-mat- 
ter to  be  transformed  and  reduced  to  a  different  state  of  things ; 
whereas  a  machine  or  apparatus  is  a  combination  of  mechanical 
elements  which  may  or  may  not  be  useful  in  performing  the  acts 
which  constitute  the  process.  Cochrane  v,  Deener,  94  TJ.  S.  780, 
788,  24  L.  ed.  139, 142 ;  James  v.  Campbdh  104  U.  S.  866,  377, 
26  L.  ed.  786,  794.  As  said  in  the  last-mentioned  case,  a  process 
and  a  machine  for  applying  the  process  are  not  necessarily  one 
and  the  same  invention.  They  are  generally  distinct  and  differ- 
ent And  this  well-recognized  distinction  is  provided  for  in  the 
roles  of  the  Patent  Office. 

Before  referring  to  the  rules  of  practice  bearing  upon  this 
question,  it  may  be  proper  that  we  refer  to  the  sections  of  the 
Revised  Statutes  that  confer  authority  to  make  such  rules. 

Section  481,  Eev,  Stat  (U.  S.  Comp.  Stat  1901,  p.  271),  pro- 
vides that  "the  Commissioner  of  Patents,  under  the  direction  of 
the  Secretary  of  the  Interior,  shall  superintend  or  perform  all 
duties  respecting  the  granting  and  issuing  of  patents  directed  by 
law,  and  he  shall  have  charge  of  all  books,  i^cords,  papers, 
models^  machines,  and  other  things  belonging  to  the  Patent  Of- 
fice.'' By  §  482  (U.  S.  Comp.  Stat  1901,  p.  272)  it  is  pro- 
vided that  "the  examiners-in-chief  shall  be  persons  of  competeut 
legal  knowledge  and  scientific  ability,  whose  duly  it  shall  be  on 
the  written  petition  of  the  appellant  to  revise  and  determine 
upon  the  validity  of  the  adverse  decisions  of  examiners  upon  ap- 
plications for  patents,  and  for  reissues  of  patents,  and  in  inter- 
ference cases;  and,  when  required  by  the  Commissioner,  they 
shall  hear  and  report  upon  claims  for  extensions,  and  perform 
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such  other  like  duties  as  he  may  assign  them."  And  by  §  483 
(U.  S.  Comp.  Stat.  1901,  p.  272)  it  is  provided  that  "the  Com- 
missioner of  Patents,  subject  to  the  approval  of  the  Secretary  of 
the  Interior,  may  from  time  to  time  establish  regulations,  n4)t 
inconsistent  with  law,  for  the  conduct  of  proceedings  in  the 
Patent  OlBce." 

It  is  to  be  observed  and  borne  in  mind  that  the  right  of  ap- 
peal given  by  §  4909  of  the  Revised  Statutes  (TJ.  S.  Comp.  Stat. 
1901,  p.  3390)  is  given  in  general  terms,  and  only  when  some 
of  the  claims  of  the  applicant  have  been  rejected ;  that  is,  as  we 
have  shown,  have  been  considered  and  twice  rejected  on  their 
merits,  as  not  being  patentable  for  some  of  the  causes  designated 
by  the  statute.  If  appeals  were  allowed  in  all  cases  of  mere 
preliminary  or  interlocutory  orders,  as  well  as  in  cases  of  ad- 
verse decisions  on  the  merits  of  the  claims,  it  is  not  difficult  to 
see  that  great  delays,  expense,  and  embarrassments  would  be 
produced  in  conducting  proceedings  in  the  Patent  Office.  If 
appeals  would  lie  in  such  cases  to  the  examiners-in-chief,  they 
would  equally  lie  to  the  Commissioner  from  the  examiners-in- 
chief,  and  from  the  Commissioner  to  this  court  That  was  clear- 
ly never  intended  by  Congress  in  the  use  of  the  general  terms 
that  appear  in  the  section  of  the  Revised  Statutes.  Nor  has  that 
been  the  understanding  of  the  officials  charged  with  the  admin- 
istration of  the  affairs  of  the  Patent  Office. 

We  shall  now  refer  to  and  recite  certain  of  the  rules  made  to 
regulate  the  conduct  of  the  proceedings  in  that  office. 

Rule  41  is  as  follows :  "Two  or  more  independent  inventions 
cannot  be  claimed  in  one  application ;  but  where  several  distinct 
inventions  are  dependent  upon  each  other  and  mutually  con- 
tribute to  produce  a  single  result  they  may  be  claimed  in  one 
application.  Claims  for  a  machine  and  its  product  miLst  be  pre- 
sented in  separate  applications.  Claims  for  a  machine  and  the 
process  in  the  performance  of  which  the  machine  is  used  must 
he  presented  in  separate  applications.  Claims  for  a  process  and 
its  product  may  be  presented  in  the  same  application."  And 
rule  42  provides  tlie  mode  of  proceeding  to  effect  division  of 
claims  when  proper  to  be  made.     That  rule  provides  that  "if 
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several  inventions  claimed  in  a  single  application  be  of  such  a 
nature  that  a  single  patent  may  not  be  issued  to  cover  them,  the 
inventor  will  be  required  to  limit  the  description,  drawing,  and 
claim  of  the  pending  application  to  whichever  invention  he  mjay 
elect.  The  other  inventions  may  be  made  the  subjects  of  sep- 
arate applications,  which  must  conform  to  the  rules  applicable 
to  original  applications.  If  the  independence  of  the  inventions 
be  clear,  siich  limitation  will  he  niade  before  any  action  upon  the 
merits;  otherwise  it  may  be  made  at  any  time  before  final  action 
thereon,  in  the  discretion  of  the  examiner." 

Eules  133  and  134  have  an  important  bearing  upon  the  ques- 
tion under  consideration.  They  are  intended  to  regulate  appeals 
that  are  prosecuted  in  the  Patent  Office,  and  they  show  under 
what  conditions  appeals  are  allowed,  and  from  what  nature  of 
decisions  they  can  be  taken. 

Rule  133  provides  that  "every  applicant  for  a  patent,  any  of 
the  claims  of  whose  application  have  been  twice  rejected  for  the 
same  reasons,  upon  grounds  involving  the  merits  of  the  invention, 
such  as  lack  of  invention,  novelty,  or  utility,  or  on  the  ground  of 
abandonment,  public  use  or  sale,  inoperativeness  of  invention, 
aga^egation  of  elements,  incomplete  combination  of  elements,  or, 
when  amended,  for  want  of  identity  with  the  invention  originally 
disclosed,  or  because  the  amendment  involves  a  departure  from 
the  invention  originally  presented ;  *  ♦  *  may,  upon  pay- 
ment of  a  fee  of  $10,  appeal  from  the  decision  of  the  primary 
examiner  to  the  examiners-in-chief."    *    *    * 

And  rule  134  provides  that  "there  must  have  been  two  re- 
jections of  the  claims  as  originally  filed,  or,  if  amended  in  mat- 
ter of  substance,  of  the  amended  claims,  and  all  the  claims  must 
have  been  passed  upon,  and  all  preliminary  and  intermediate 
questions  relating  to  matters  not  affecting  the  meHts  of  the  in- 
vention settled,  before  the  case  can  be  appealed  to  the  examiners- 
in-chief/' 

We  have  carefully  scrutinized  these  several  rules,  and  we 
perceive  nothing  in  them  that  can,  by  any  fair  and  reasonable 
construction,  be  held  to  be  inconsistent  with  the  provisions  of  the 
Vol.  XXII— 5 
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statute  relating  to  the  patent  system.  If  there  be  no  such  in- 
consistency with  the  express  provisions  of  the  statute,  the  rules 
are  valid  and  have  the  force  and  effect  of  law,  in  all  matters  to 
which  they  relate.  They  are  certainly  not  to  be  declared  in- 
valid upon  any  strained  or  doubtful  construction,  but  only  for 
such  conflict  or  inconsistency  with  the  statute  law  upon  the  sub- 
ject as  shall  be  made  plainly  to  appear.  These  rules,  with  many 
others,  forming  a  system  of  practical  procedure  for  the  Patent 
Office  were  adopted  by  able  and  experienced  patent  lawyers  who 
occupied  the  position  of  Commissioner  of  Patents,  and  they  have 
been  in  force  for  many  years,  and  the  practice  of  the  office  has 
been  made  to  conform  to  them.  To  support  at  this  late  day  tho 
contention  of  the  appellant,  and  declare  these  rules  in  any  ma- 
terial respect  invalid,  upon  the  theory  that  they  restrict  the  right 
of  appeal,  would  be  attended  with  very  serious  consequences  to 
the  Patent  Office, — indeed  to  the  public  An  established  prac- 
tice, such  as  has  obtained  under  these  rules,  ought  not  to  be  dis- 
turbed by  the  courts,  except  upon  the  clearest  principle  of  right 
and  necessity.  The  rule  authorizing  division  of  claims  to  be 
mr.de  is  one  of  great  importance  in  conducting  the  business  of 
the  office.  Without  such  rule  it  would  be  difficult,  if  not  im- 
possible, to  make  and  maintain  such  essential  classification  of  the* 
subjects  of  claims  as  would  enable  the  office  to  observe  and  carry 
out  the  policy  of  the  law  in  making  full  and  complete  examina- 
tions as  to  the  novelty  and  priority  of  every  claim  that  is  pre- 
sented for  a  patent  This  is  a  matter  in  which  the  public  is- 
greatly  interested.  It  may  be,  sometimes,  difficult  to  determine 
upon  a  proper  division  among  claims  presented  in  a  single  ap- 
plication. But,  as  said  by  the  Supreme  Court,  in  the  case  of" 
Bcnnet  v.  Fowler,  8  Wall.  445,  19  L.  ed.  431,  "It  is  difficult, 
perhaps  impossible,  to  lay  down  any  general  rule  by  which  to 
determine  when  a  given  invention  or  improvement  shall  be  em- 
braced in  one,  two,  or  more  patents.  Some  discretion  must  nec- 
essarily be  left  on  this  subject  to  the  head  of  the  Patent  Office. 
It  is  often  a  nice  and  perplexing  question." 

This  case  of  Bennet  v.  Fowler  recognizes  the  right  of  division: 
of  claims  and  the  power  over  the  subject  as  being  in  the  Con^ 
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missioner  as  head  of  the  oflSce.  Being  a  matter  of  form  and 
procedure,  the  power  over  it  is  vested  in  the  Commissioner  a£ 
belonging  to  his  supervisory  power  given  him  by  the  statute. 
His  determination  of  such  question,  under  the  rule,  is  final,  and 
not  reviewable  by  any  authority  in  the  Patent  OflBce.  In  all 
matters  involving  the  validity  and  patentability  of  claims  and 
priority  of  invention,  he  exercises  only  an  appellate  jurisdic- 
tion. But  in  matters  of  practice  and  procedure  not  involving  the 
merits  and  final  rejection  of  claims,  he  acts  in  his  supervisory 
capacity  as  head  of  the  office.  There  must  be  some  limit  to  the 
right  of  a  parly  to  have  joined  several  and  different  claims  in 
a  single  patent;  and  that  being  so,  who  is  to  decide  the  question 
when  the  division  should  or  should  not  be  madet  The  Com- 
missioner as  the  head  of  the  office  is  intrusted  with  the  ultimate 
exercise  of  that  power  under  the  rules,  and,  it  would  seem,  most 
appropriately  so.  The  decision  of  the  question  of  division  in 
some  cases  may  be  difficult  to  make,  it  is  true,  but  still  the  ques- 
tion must  be  decided  as  a  preliminary  one  and  as  one  of  pro- 
cedure merely.  And  as  a  regulation  of  such  procedure  rule  45 
provides  that  "upon  receiving  a  petition  stating  concisely  and 
clearly  any  proper  question  which  has  been  twice  acted  upon 
by  the  examiner,  and  which  does  not  involve  the  merits  of  the 
invention  claimed,  and  also  stating  the  facta  involved  and  the 
point  or  points  to  be  reviewed,  an  order  will  be  made  fixing  a 
time  for  hearing  such  petition  by  the  Commissioner,  and  di- 
recting the  examiner  to  furnish  a  written  statement  of  the 
grounds  of  his  decision  upon  the  matters  averred  in  such  peti- 
tion within,  etc.  The  examiner  shall,  at  the  time  of  making 
such  statement,  furnish  a  copy  thereof  to  the  petitioner.  No  fee 
is  required  for  such  petition." 

It  was  under  this  rule  that  the  appellant  petitioned  the  Com- 
missioner to  review  and  reverse  the  action  of  the  primary  ex- 
aminer in  requiring  a  division  of  the  claims.  And  the  decision 
of  the  Commissioner  upon  that  application  was  final  and  con- 
clusive upon  the  subject,  as  to  the  application  for  the  patent 
then  pending.  The  appellant  was  bound  to  make  the  division 
as  required,  and  the  decision  of  the  Commissioner  appnmng  the 
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action  of  the  examiner  cannot  be  reversed  and  the  Commissioner 
required  to  direct  the  examiner  to  answer  and  forward  the  ap- 
peal to  the  examiners-in-chief  as  prayed  by  the  appellant.  There 
is  no  ground  shown  for  a  mandamus,  and  the  order  appealed 
from,  dismissing  the  petition  therefor,  must  be  affirmed ;  and  it 
is  so  ordered.  Judgment  affirmed. 


LAPPIN  V.  DISTRICT  OF  COLUMBIA.* 


GoNSTiTunoiTAL  Law;  License  Tajces;  Brokebs. 

1.  While  the  14th  Amendment  of  the  Constitution,  declaring  that  no  State 

shall  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws,  does  not  purport  to  extend  to  authority  exercised  by  the  United 
States  (following  Moses  v.  United  States,  16  App.  D.  G.  428,  50  L.  R. 
A.  632),  Congress  in  legislating  for  this  District  may  not  deny  its 
residents  such  protection,  but  all  of  the  constitutional  guaranties  of 
life,  liberty,  and  property  are  equally  for  the  benefit  of  citizens  of  the 
United  States  residing  permanently  or  temporarily  in  this  District,  as 
of  those  residing  in  tlie  several  States  (following  United  States  ex  rel, 
Kerr  y.  Ross,  6  App.  D.  C.  241;  Curry  v.  District  of  Columbia,  14  App. 
D.  C.  423,  and  Stoutenburgh  v.  Frazier,  16  App.  D.  C.  229,  48  L.  R.  A. 
220). 

2.  The  right  to  pursue  any  legitimate  trade,  calling,  or  profession,  subject 

only  to  such  reasonable  regulations  in  the  interest  of  the  public  welfare 
as  may  be  imposed  upon  all  persons  under  like  conditions,  cannot  be 

*JAoense  Taxes. — See  also  the  following  editorial  notes  presenting  the 
authorities  on  their  respective  subjects:  Discrimination  between  residents 
of  city  and  other  residents  of  State,  note  to  Sayre  ▼.  Phillips,  16  L.  R.  A. 
49;  limit  of  amount  of  license  fees,  note  to  State  ex  rel,  Toi  v.  French, 
80  L.  R.  A.  416. 

Equal  Protection  of  Laws, — For  an  exhaustive  presentation  <^  the 
authorities  passing  upon  varioas  phases  of  the  subject  of  equal  protection 
of  the  laws,  including  the  right  to  follow  any  particular  profession,  see 
editorial  note  to  Louisville  Safety  Vault  d  T,  Co,  ▼.  Louisville  d  N,  R.  Co. 
14  L.  R.  A.  579.  See  also  editorial  note  to  Oastineau  v.  Com.  49  L.  R.  A. 
Ill,  presenting  the  authorities  as  to  the  constitutionality  of  discrimina- 
tion against  women  in  police  regulations. 
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arbitrarily  taken  a.wBj  from  them  any  more  than  their  real  or  personal 
property  can  be  thus  taken. 

3.  Under  the  first  proviso  of  par.  15,  fi  6  of  the  act  of  Congress  of  July  1, 

1902,  which,  after  imposing  a  license  tax  of  $250  on  general  brokers, 
provides  that  the  Washington  StocK  Exchange  shall  pay  $500  per 
annum  in  lieu  of  tax  on  members  thereof  for  business  done  on  such 
exchange,  a  member  of  the  exchange  who  confines  himself  exclusively 
to  business  thereon  is  not  a  general  broker  and  is  not^  therefore,  re- 
quired to  pay  a  license  tax. 

4.  The  second  proviso  of  par.  15,  §  6  of  the  act  of  Congress  of  July  1,  1902, 

which,  after  imposing  a  license  tax  of  $250  on  general  brokers,  first 
provides  that  the  Washington  Stock  Exchange  shall  pay  $500  per  an- 
num in  lieu  of  tax  on  members  thereof  for  business  done  on  the  ex- 
change, and  then  provides  that  any  broker  who  is  a  member  of  a  regu- 
lar exchange  located  outside  of  the  District  of  Columbia  and  transact- 
ing a  brokerage  business  therein  shall  pay  a  license  tax  of  only  $100 
per  annum,  is  an  arbitrary  discriminaticm  in  favor  of  members  of 
foreign  exchanges,  and  imposes  an  unreasonable  burden  upon  the  right 
of  a  citizen  to  pursue  a  lawful  occupation  open  to  his  competitors 
upon  less  onerous  terms,  and  is  void;  Chief  Justice  Alvet,  diaaenting. 

No.  1276.     Submitted  April  14,  1908.     Decided  May  5,  1908. 

Ii^  ERBOE  to  the  Police  Court  of  the  District  of  Columbia. 

Reversed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

The  plaintiff  in  error,  Robinson  Lappin,  was  convicted  in  the 
police  court  of  the  District  upon  an  information  charging  him 
with  engaging  in  the  business  of  a  general  broker  without  hav- 
ing first  paid  the  liceupe  tax  imposed  by  the  act  of  Congress  ap- 
proved July  1,  1902  [23  Stat  at  L.  621,  p.  1362],  and  has  been  ' 
granted  a  writ  of  error.  ^  :i 

The  tax  which  the  plaintiff  in  error  failed  to  pay  is  pro- 
vided for  in  par.  15,  §  6,  of  the  act  aforesaid,  which  reads  as  fol- 
lows: 

"Par.  15.  General  brokers  shall  pay  a  tax  of  $250  per  annum. 
Every  person,  firm,  company,  or  association  not  incorporated 
(except  insurance  and  real-estate  brokers  acting  as  such)  that 
solicits  business  from  the  general  public  by  advertisement  or 
otherwise,  and  that  purchases,  sells,  or  negotiates  for  others  se- 
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curitiea,  shares,  stocks,  bonds,  exchange,  bullion,  coin,  money, 
bank  notes,  or  promissory  notes,  or  that  deals  in  futures  on  mar- 
ket quotations  of  prices  or  values  on  merchandise,  shares,  stocks, 
bonds,  or  other  securities,  or  accepts  margins  on  prices  or  values 
of  said  shares,  stocks,  bonds,  merchandise,  or  securities,  shall  be 
deemed  a  general  broker :  Provided,  that  the  Washington  Stock 
Exchange,  through  its  president  or  treasurer,  shall  pay  to  the 
collector  of  taxes  of  the  District  of  Columbia  a  sum  equal  to 
$500  per  annum  in  lieu  of  tax  on  the  members  thereof  for  busi- 
ness done  on  said  exchange ;  Provided  further,  that  any  broker 
who  is  a  member  of  a  regularly  organized  stock  exchange  located 
outside  of  the  District  of  Columbia,  and  transacting  a  brokerage 
business  therein,  shall  pay  a  sum  equal  to  $100  per  annum  to 
the  collector  of  taxes  of  tlie  District  of  Columbia :  And  be  it 
further  provided,  that  if  any  person  or  firm  shall  have  paid  the 
tax  in  this  section  provided  for  banks  and  bankers,  such  person 
or  firm  shall  not  again  be  taxed  as  a  broker  or  brokers." 

A  demurrer  to  the  information  having  been  overruled,  the  de- 
fendant pleaded  not  guilty,  and  the  case  was  submitted  to  the 
court  upon  the  following  agreed  statement  of  facts: 

'^The  defendant^  Bobinson  Lappin,  was  some  time  prior  to 
the  1st  day  of  July,  a.  d.  1902,  and  from  said  1st  day  of  July 
down  to  the  time  of  the  filing  of  the  information  herein,  and 
since  the  filing  thereof  to  the  date  hereof,  was  and  still  is  en- 
gaged at  his  place  of  business  on  the  comer  of  Seventh  and  F 
streets  northwest,  in  the  city  of  Washington,  District  of  Colum- 
bia, in  conducting  the  business  of  a  general  broker,  in  that  he 
solicited  business  from  the  general  public  by  advertisement  and 
otherwise  to  purchase,  sell,  and  negotiate  for  it  securities,  shares, 
stocks,  and  bonds,  and  dealt  in  futures  on  market  quotations  on 
prices  or  values  on  merchandise,  shares,  stocks,  and  bonds  aAd 
other  securities,  and  accepted  margins  on  prices  or  values  of  said 
shares,  stocks,  bonds,  merchandise,  and  securities.  The  said  de- 
fendant is  not  a  member  of  a  regularly  organized  stock  exchange 
located  outside  of  the  District  of  Columbia,  and  has  not  been 
such  a  member  at  any  time  since  said  1st  day  of  July.  Subse- 
quent to  said  1st  day  of  July  demand  was  made  upon  said  de- 
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fendant  by  the  assessor  of  the  District  of  Columbia  for  the  pay- 
ment of  a  tax  of  $250  for  a  license  to  conduct  his  said  business 
us  a  general  broker  in  said  District  for  one  year  from  and  after 
the  1st  day  of  July,  a.  d.  1902,  which  the  said  defendant  refused 
to  pay,  and  the  said  assessor  refused  to  issue  said  license  without 
said  payment  of  $250. 

"That  Allison  C.  Jenkins  and  Elmer  E.  Simpson,  trading  and 
doing  business  as  general  brokers  at  No.  1229  F  street  north- 
west, in  said  city  and  District,  under  the  firm  name  and  style  of 
Jenkins  &  Simpson,  on  the  15th  day  of  September,  a.  d.  1902, 
paid  the  collector  of  taxes  of  the  District  of  Columbia  $100,  and 
were  granted  a  license  by  the  assessor  of  said  District  to  conduct 
the  business  of  general  brokers  in  said  District  for  one  year  from 
the  Ist  day  of  July  a.  d.  1902.  The  business  of  the  said  Jenkins 
&  Simpson  was  and  is  the  same  in  all  respects  as  that  above  de- 
scribed as  conducted  by  the  defendant,  Kobinson  Lappin,  the 
said  Jenkins  &  Simpson  being,  however,  at  the  time  of  the  is- 
suance to  them  of  their  said  license,  members  of  a  regularly  or- 
ganized stock  exchange  outside  of  the  District  of  Columbia,  to 
wit,  the  Denver  Stock  Exdiange  of  the  city  of  Denver,  State  of 
Colorado. 

"Counsel  for  the  District  of  Columbia  objecting  to  the  rele- 
vancy and  materiality  of  the  facts  set  forth  in  the  last  preced- 
ing paragraph." 

Messrs.  Thompson  dk  LasJcey  for  the  plaintiff  in  error: 

1.  There  is  no  distinction  of  class  made  by  the  act  of  July  1, 
1902,  and  the  tax  must  therefore  be  uniform.  Curry  v.  District 
of  Columbia,  14  App.  D.  C.  441 ;  Railway  v.  Ellis,  165  U.  S. 
150;  Cotting  v.  Stock  Yards  Co.  183  U.  S.  79;  Yot  Sang,  75 
Fed.  983;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  State  v.  Hin- 
man,  65  N.  H.  103 ;  State  v.  Pennoyer,  65  N.  H.  113 ;  Fech^ 
heimer  v.  Louisville,  84  Ky.  306,  21  Am.  &  Eng.  Enc  Law,  2d 
ed.  p.  804,  and  cases  cited.  See  also  State  v.  Moore  (N.  C.)  22 
L.  R.  A.  472 ;  State  v.  Schoenig,  72  Minn.  528 ;  State  v.  Ash- 
brook,  154  Mo.  375 ;  Stale  v.  Endom,  23  La.  Ann.  663 ;  New 
Orleans  v.  Insurance  Co.  23  La.  Ann.  449 ;  St.  Louis  v.  Speigel, 
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76  Mo.  145 ;  Com.  v.  Snyder,  182  Pa.  630 ;  State  v.  Morgan,  60 
N.  J.  L.  389 ;  Judson,  Tan.  1903,  pp.  561,  595,  699. 

2.  Even  assuming  that  the  act  of  Congress  approved  July  1, 
1902,  attempts  a  division,  into  different  classes,  of  the  general 
broker  and  the  broker  who  is  a  member  of  some  regularly  or- 
ganized stock  exchange  outside  of  the  District  of  Columbia,  yet 
such  classification  here  attempted  makes  a  distinction  between 
persons  engaged  in  the  same  business  and  under  the  same  con- 
ditions, and  is  not  only  arbitrary,  but  unreasonable  and  unjust, 
and  violates  the  equality  clause  of  the  14th  Amendment  to  the 
Federal  Constitution.  Cotting  v.  Kansas  City  Stock  Yards,  183 
U.  S.  79 ;  R.  Co.  v.  Ellis,  165  U,  S.  159 ;  State  v.  Ashbrook,  164 
Mo.  376. 

Mr.  Andrew  B.  Duvall,  Corporation  Counsel,  and  Mr.  E.  H» 
Thomas,  Assistant,  for  the  defendant  in  error: 

1.  There  is  a  distinction  of  class  between  a  general  broker  as 
defined  in  the  act  of  Congress  of  July  1, 1902,  and  a  broker  who 
is  a  member  of  a  regular  stock  exchange.  A  state  may  classify 
property  for  the  purpose  of  taxation.  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  563. 

2.  Congress  has  exclusive  l^slation  over  the  District  of 
Columbia.  Capital  Traction  Co.  v.  Hof,  174  D.  S. 
5 ;  Mattingly  v.  District  of  Columbia,  97  U.  S.  687.  Congress 
has  the  power  to  discriminate  in  taxation  in  the  District  of  Co- 
lumbia. It  may  exempt  all  property  employed  for  manufac- 
turing purposes  {Welch  v.  Cook,  97  U.  S.  541)  and  church  prop- 
erty, and  "may,  at  its  discretion,  exempt  certain  classes  of  prop- 
erty from  taxation,  or  may  tax  them  at  a  lower  rate."  Gibbons 
V.  District  of  Columbia,  116  U.  S.  404.  The  power  of  Congress 
to  legislat^e  for  the  District  of  Columbia  includes  the  power  to 
provide  for  the  assessment  on  abutting  lands  and  lands  bene- 
fited, arbitrarily,  one  half  or  more  of  the  damage  for  and  in  re- 
spect of  land  condemned  for  the  opening  of  the  streets.  Such 
power  is  to  be  referred,  not  to  the  right  of  eminent  domain,  but 
bo  the  right  of  taxation.    Wight  v.  Davidson,  181  U.  S.  371,  and 
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eases  cited.  The  law  reports  in  this  jurisdiction  contain  in- 
stances {Justh  V.  Holliday,  2  Mackey,  346 ;  Tully  v.  Morgan,  21 
D.  C.  88)  of  the  evils  of  gambling  on  margins  through  alleged 
stock  brokers.     Gurley  v.  MacLennan,  17  App.  D.  C.  182. 

3.  It  is  not  claimed  in  this  case,  and  it  nowhere  appears  from 
the  agreed  statement  of  facts,  that  the  plaintiff  in  error  was  con- 
nected in  any  way  with  any  stock  exchange.  It  is  not  neces- 
sary to  claim  that  he  is  one  of  that  class  so  well  known  in  this 
District,  conducting  what  is  commonly  known  as  a  bucket 
shop,"  wherein  all  of  the  parties  gamble  on  the  rise  and  fall  of 
stocks  by  means  of  quotations  furnished  by  a  detached  wire  un- 
connected with  any  stock  exchange  or  any  member  of  a  stock 
exchange. 

It  is  sufficient,  we  submit,  to  know  that  such  places  existed  in 
the  District  of  Columbia  when  the  act  in  question  was  passed, 
and  now  exist  therein.  Besides,  a  member  of  the  Washington 
Stock  Exchange  or  other  regularly  organized  stock  exchange, 
it  is  fair  to  presume,  has  some  financial  standing,  and  is  amena- 
ble to  discipline  for  violation  of  its  rules,  or  expulsion  for  grave 
business  delinquencies.  Surely  a  membership  of  a  regularly  or- 
ganized stock  exchange  is  of  itself  a  reasonable  distinction  above 
"curbstone"  and  "bucket  shop"  brokerage.  Eegulation  of  the 
latter  business  can  be  justified  and  distinguished  on  grounds  of 
public  policy,  and  is  within  the  police  power.  The  purpose  to 
protect  the  community  is  suflScient  justification.  Fulton  v.  Dis- 
trict of  Columbia,  2  App.  D.  C.  431-436. 

4.  The  imposition  of  a  tax  of  $250  per  annum  on  general  brok- 
ers who  are  not  members  of  a  regularly  organized  stock  exchange, 
and  of  $100  per  annum  on  brokers  who  are  members  of  such  an 
exchange,  constitutes  a  reasonable  classification  for  purposes  of 
taxation.  Curry  v.  District  of  Columbia,  14  App.  D.  C.  423, 
and  Hazel  v.  District  of  Columbia,  16  App  D.  C.  283,  do  not 
involve  the  authority  of  Congress  under  the  14th  Amendment; 
but,  if  they  do,  the  latter  case  is  authority  to  show  that  a  distinc- 
tion is  not  arbitrary  or  imjust  which  divides  the  same  business 
into  two  classes ;  the  one  respecting  the  cab  service  of  a  railroad 
corporation,  and  the  other  respecting  the  same  service  by  indi- 
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victuals  engaged  in  the  same  business.     The  14th  Amendment 
was  not  intended  to  compel  the  State  to  adopt  an  iron  rule  of 
equal  taxation  {Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
233),  or  "cast-iron  rule"  (Florida  C.  &  P.  R.  Co.  v.  Reynolds, 
183  U.  S.  471).    Thus,  it  is  the  right  of  the  States  to  exempt 
certain  corporatv>ns  (Merchants'  &  M.  Nat.  Bank  ▼.  Pennsyl- 
vania, 167  U.  S.  461),  to  tax  inheritances  in  accordance  with  the 
degrees  of  relationship  (Magoun  v.  Illinois  Trust  <t  Sav.  Co.  170 
U.  S.  283),  to  tax  business  in  accordance  with  the  amount  there- 
of (Clark  V.  TitusvUle,  184  U.  S.  329),  and  to  restrict  the  lo- 
cality in  which  a  business  may  be  conducted  (Barbier  t.  Con- 
nolly, 113  IT.  S.  27).     Eequiring  a  license  for  elevators  and 
warehouses  on  a  railroad  right  of  way  or  depot  does  not  deny  to 
the  proprietors  the  equal  protection  of  the  laws  because  a  license 
is  not  required  for  elevators  and  warehouses  differently  located, 
public  policy  being  a  sufficient  justification.  Cargiil  Co.  v.  State, 
180  U.  S.  452.     See  also  Capital  City  Dairy  Co.  v.  State,  183 
U.  S.  238 ;  Missouri  v.  Lewis,  101  U.  S.  22 ;  Brown  v.  New  Jer- 
sey, 175  U.  S.  177.     That  a  distinction  respecting  personal  char- 
acter and  qualifications  for  business  would  not  infringe  the  con- 
stitutional requirement  was  recognized  in  Yick  Wo  v.  Hopkins, 
118  U.  S.  356.     See  also  American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89 ;  Williams  v.  Fears,  179  TJ.   S.   270 ;  People  ▼. 
Roberts,  171  U.  S.  658 ;  Merchants'  &  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  IT.  S.  463 ;  Cotting  v.  Kansas  City  Stock  Yards,  183 
U.  S.  79,  was  a  case  not  at  all  concerned  with  the  subject  of  taxa- 
tion.   There  the  act  of  the  State  of  Kansas  regulating  charges  in 
public  stock  yards  applied  only  to  the  defendant  corporation,  and 
to  no  other  companies  or  corporations  engaged  in  like  business, 
and  therefore  has  no  application  to  the  present  case.     The  diffi- 
culty in  drawing  the  line  between  reasonable  and  unreasonable 
classification  is  illustrated  by  two  cases,  neither  of  which  arose 
under  any  taxing  law,  but  both  were  occasioned  by   a   dispute 
about  taxable  costs.     The  first  case  mentioned  is  that  of  R.  Co. 
V.  Ellis,  166  U.  S.  159.     In  so  far  as  these  cases  may  be  applica- 
ble to  the  present  discussion,  the  latter  case  (Atchison,  T.  &  S.  F. 
R.  Co.  V.  Matthews,  174  U.  S.  96),  is  favorable  to  our  contention. 
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5.  The  14th  Amendment  to  the  Federal  Constitution  is  not 
applicable.  The  Supreme  Court  of  the  United  States  has  held 
that  the  jurisdiction  of  Congress  in  matters  of  taxation  in  the 
District  of  Columbia  is  not  controlled  by  the  provisions  of  this 
amendment  Wight  v.  Davidson,  181  TJ.  S.  384.  The  first  ten 
Amendments  to  the  Federal  Constitution  contain  no  restrictions 
on  the  powers  of  the  State,  but  were  intended  to  operate  solely  on 
the  Federal  government.  Brown  v.  New  Jersey,  175  U.  S.  172 ; 
Slaughter  House  Cases,  16  Wall.  36.  Prior  to  1868  there  was 
no  guaranty  in  the  Federal  Constitution  of  the  equal  protection 
of  the  laws  as  against  state  action.  The  provisions  of  the  14th 
Amendment  are  addressed  in  its  prohibitions  to  the  States.  Un- 
less, therefore,  as  it  seems  to  us,  the  District  of  Columbia,  for  the 
purpose  of  taxation  by  Congress,  can  be  considered  to  be  a  State, 
the  statute  here  questioned  is  not  unconstitutional.  The  Dis- 
trict of  Columbia  has  been  held  to  be  a  State  for  some  purposes, 
but  for  other  purposes  it  has  been  declared  not  to  be  a  State. 
Two  of  the  illustrations  are  found  in  the  following  cases :  Ac- 
cording to  the  definitions  of  writers  on  general  law,  the  District 
of  Columbia,  being  a  separate  political  conmiunity,  is  a  State. 
De  Geofroy  v.  Riggs,  133  U.  S.  258.  But  the  District  of  Co- 
lumbia is  not  a  State  within  the  meaning  of  the  provision  giving 
courts  of  the  United  States  oognizance  of  controversies  between 
citizens  of  different  States.    Hooe  v.  Jamisson,  166  U.  S.  395. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court: 

In  the  several  assignments  of  error  the  constitutionality  of  the 
act  imposing  the  tax  in  question  is  assailed  on  the  broad  ground 
that  it  makes  an  arbitrary  and  unjust  discrimination  between 
persons  pursuing  the  same  calling  under  substantially  the  same 
oonditions.  If  this  contention  be  sound,  the  judgment  must  be 
reversed. 

It  must  be  conceded  that  the  14th  Amendment,  which  express- 
ly declares  that  no  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  does  not  purport 
to  extend  to  authority  exercised  by  the  United  States.    David- 
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son  V.  Wight,  181  U.  S.  371,  384,  45  L.  ed.  900,  906,  21  Sup. 
Ct  Eep.  616;  Moses  v.  United  States,  16  App.  D.  C.  428,  439, 
50  L.  R.  A.  532.  But  it  does  not  follow  that  Congress  in  exer- 
cising its  power  of  legislation  within  and  for  the  District  of  Co- 
lumbia may,  therefore,  deny  to  persons  residing  therein  the  equal 
protection  of  the  laws. 

All  of  the  guaranties  of  the  Constitution  respecting  life,  lib- 
erty, and  property  are  equally  for  the  benefit  and  protection 
of  all  citizens  of  the  United  States  residing  permanently  or  tem- 
porarily within  the  District  of  Columbia,  as  of  those  residing 
in  the  several  States.  Callan  v.  Wilson,  127  TJ.  S.  540,  32  L.  ed. 
223,  8  Sup.  Ct  Rep.  1301 ;  United  States  ex  rel.  Kerr  v.  Ross,  5 
App.  D.  C.  241,  247 ;  Curry  v.  District  of  Columbia,  14  App. 
D.  C.  423,  439. 

"That  no  person  shall  be  deprived  of  life,  liberty,  or  property 
is  an  ancient  principle  of  limited  government.  As  has  been  said 
by  Chief  Justice  Waite :  'It  is  found  in  Magna  Charta,  and, 
in  substance,  if  not  in  form,  in  nearly  or  quite  all  the  constitu- 
tions that  have  been  from  time  to  time  adopted  by  the  several 
States  of  the  Union.  By  the  5th  Amendment  it  was  introduced 
into  the  Constitution  of  the  United  States  as  a  limitation  upon 
the  powers  of  the  national  government,  and  by  the  14th  aa  a 
guaranty  against  any  encroachment  upon  an  acknowledged  right 
of  citizenship  by  the  legislatures  of  the  States.^  Munn  v.  Illinois, 
94  U.  S.  113,  123,  24  L.  ed.  77,  83."  Moses  v.  United  Stales, 
16  App.  D.  C.  428,  434,  50  L.  R.  A.  535. 

In  a  recent  case  in  this  court  involving  the  regula- 
tion of  a  calling  that  was  made  under  authority  of  an 
act  of  Congress,  and  which  was  declared  void  by 
reason  of  unjust  discrimination,  it  was  said  by  Mr.  Jus- 
tice Morris,  who  delivered  the  opinion  of  the  court:  "All  the 
general  limitations  imposed  by  the  Constitution  upon  its  [Con- 
gress] authority  are  as  applicable  in  the  District  of  Columbia  as 
in  any  other  part  of  the  United  States.  And  not  only  are  these 
express  limitations  applicable,  but,  in  the  language  of  Mr.  Jus- 
tice Miller,  in  the  case  just  cited  ICitizens'  Sav.  '&  L.  Asso.  v. 
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TopeJea,  20  Wall.  655,  22  L.  ed.  455]  all  the  'implied  limitations 
which  grow  out  of  the  nature  of  all  free  governments'  are  equally 
applicable.  The  'exclusive'  power  of  legislation  over  this  Dis- 
trict, which  is  vested  in  Congress  by  the  Constitution,  must  be 
assumed  to  extend  only  to  all  lawful  subjects  of  legislation ;  and 
invasions  of  those  fundamental  individual  rights  which  lie  at  the 
foundation  of  the  social  compact,  and  for  the  maintenance  of 
which  free  governments  exist,  are  not  lawful  subjects  of  legis- 
lation." Curry  v.  District  of  Columbia,  14  App.  D.  C,  423,  439. 
See  also  Stoulenburgh  v.  Frazier,  16  App.  D.  C.  229,  240,  48 
L.  R  A.  220. 

The  foregoing  cases  illustrate  the  application  of  the  principle 
forcefully  stated  by  Mr.  Justice  Matthews  in  Yich  Wo  v.  Hop- 
kins,  118  U.  S.  356,  369,  30  L.  ed.  220,  226,  6  Sup.  Ct  Eep. 
1064,  in  the  following  words: 

"When  we  consider  the  nature  and  the  theory  of  our  institu- 
tions of  government,  the  principles  upon  which  they  are  sup- 
posed to  rest,  and  review  the  history  of  their  development,  we 
are  conjstrained  to  conclude  that  they  do  not  mean  to  leave  room 
for  the  play  and  action  of  purely  personal  and  arbitrary  power." 
Gulf,  C.  &  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  159,  41  L.  ed. 
666,  670,  17  Sup.  Ct  Eep.  258. 

The  imdoubted  right  to  pursue  any  legitimate  trade,  calling, 
or  profession,  subject  only  to  such  reasonable  regulations  in  the 
interest  of  the  public  welfare  as  may  be  imposed  upon  all  per- 
sons under  like  conditions,  "may,  in  many  respects,  be  consid- 
ered as  a  distinguishing  feature  of  our  republican  institutions." 
Dent  V.  West  Virginia,  129  U.  S.  114,  122,  32  L.  ed.  623,  620,  9 
Sup.  Ct  Eep.  231.  And  as  was  said  in  that  case;  "The  inter- 
est, or,  as  it  is  sometimes  termed,  the  estate  acquired  in  them, 
that  is,  the  right  to  continue  their  prosecution,  is  often  of  great 
value  to  the  possessors,  and  cannot  arbitrarily  be  taken  from 
them  any  more  than  their  real  and  personal  property  can  be  thus 
taken."  See  also  Butchers'  Union  8.  H.  &  L.  8,  L,  Co.  v.  Cres- 
cent City  L.  8,  L.  &  8.  H.  Co,  111  U.  S.  757,  28  L.  ed.  591,  4 
Sup.  Ct.  Rep.  652 ;  Curry  v.  District  of  Columbia,  14  App.  D.  C. 
423,  441. 
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If,  then,  the  direct  prohibition  of  one  person  or  class  of  per- 
sons from  engaging  in  a  calling  that  is  open  to  others  similarly 
situated  is  clearly  beyond  the  legislative  power,  it  must  follow 
that  the  same  purpose  cannot  be  indirectly  accomplished  through 
arbitrary  taxation  imposing  upon  one  a  burden  greater  than  that 
to  be  borne  by  the  others.  As  was  said  in  Curry  v.  District  of  Co- 
lumbia, 14  App.  D.  C.  423,  441 :  "If  discrimination  is  allow- 
able, prohibition  is  allowable ;  and  both  are  equally  obnoxious  to 
our  free  institutions.  Indeed,  to  our  ordinary  sense  of  justice, 
discrimination  is  more  obnoxious  than  prohibition." 

The  act^  it  will  be  remembered,  lays  a  tax  of  $250  per  annum 
upon  all  general  brokers,  and  specifies  the  character  of  the  sev- 
eral acts  of  business  that  shall  constitute  the  person  engaged 
therein  a  general  broker.  This  is  followed  by  two  provisions, 
the  first  of  which  is  that  the  Washington  Stock  Exchange  shall 
pay  the  sum  of  $500  per  annum  "in  lieu  of  tax  on  the  members 
thereof  for  business  done  on  said  exchange."  The  second  is 
"that  any  broker  who  is  a  member  of  a  regularly  organized  stock 
exchange  located  outside  of  the  District  of  Columbia  and  trans- 
acting a  brokerage  business  therein"  shall  pay  $100  per  annum. 
No  one  denies  that  Congress,  in  the  exercise  of  its  power  of  local 
taxation  under  the  limitations  of  the  5th  Amendment,  is  vested 
with  ample  discretion  in  the  adjustment  of  the  system,  which 
extends  to  the  classification  of  property,  of  trades,  callings,  and 
professions,  and  the  imposition  of  diflferent  specific  taxes  upon 
the  different  classes  of  property  and  of  trades,  callings,  and  pro- 
fessions. Wide  discretion  in  these  respects  has  always  been  ac- 
corded to  the  legislatures  of  the  States  under  the  limitations  of 
the  14th  Amendment  BelVs  Oap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  237,  33  L.  ed.  892,  895, 10  Sup.  Ct  Bep.  633 ;  Pacific 
Exp,  Co.  V.  Seibert,  142  U.  S.  339,  351,  35  L.  ed.  1035,  1039,  3 
Inters.  Com.  Rep.  810, 12  Sup.  Ct-  Rep.  250 ;  Jlfogfown  v.  Illinois 
Trust  &  8av,  Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct 
Rep.  694.  The  expediency  and  abstract  justice  of  making  these 
classifications  and  imposing  different  burdens  upon  the  con- 
stituents of  each  class  is  clearly  not  a  matter  of  judicial  inquiry 
or  determination. 
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But  it  18  equally  clear  that  the  power  of  selection  for  classifi 
cation  is  not  an  arbitrary  one,  but  must  have  a  reasonable  founda- 
tion. It  "must  always  rest  upon  some  diflference  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be  made  arbitrarily  and 
without  any  such  basis."  Onlf,  C.  &  8.  F.  R.Co.  v.  Ellis,  165  U. 
S.  160^  155,  41  L.  ed.  666,  668, 17  Sup.  Ct  Eep.  257. 

It  remains  now  to  consider  and  determine  the  reasonableness 
of  the  grounds  of  the  classification  upon  which  rests  the  diflFei^ 
ence  between  the  rate  of  taxation  imposed  upon  the  plaintiff  in 
error  and  that  imposed  upon  others  enga^d  in  the  same  busi- 
ness. 

^  The  first  proviso  of  the  section  in  question  does  not  in  fact 
create  a  separate  class  of  general  brokers.  Its  primary  object 
is  to  impose  an  annual  tax  upon  the  Washington  Stock  Exchange, 
which  shall  be  in  lieu  of  a  tax  upon  its  members,  not,  however, 
as  general  brokers,  but  "for  business  done  on  said  exchange." 

There  is  no  evidence  of  the  nature  of  the  organization  of  this 
exchange,  or  of  the  character  of  the  business  done  thereon ;  but  it 
is  agreed  by  counsel  that  its  operations  are  confined  to  bona  fide 
sales  of  regular  stocks  and  bonds  for  actual  delivery.  Offering 
no  facilities  or  opportunities  for  dealing  in  "futures,"  or  making 
contracts  upon  margins  only,  the  exchange  affords  but  a  limited 
field  for  brokerage ;  and  one  who  confines  himself  exclusively  to 
business  thereon  is  clearly  not  a  general  broker  as  defined  in  the 
statute.  This  seems  not  an  unreasonable  ground  of  classification, 
and  justifies  the  imposition  of  a  license  tax  upon  the  association 
as  a  whole,  instead  of  upon  its  members.  But  when  a  member  is 
engaged  in  the  business  of  a  general  broker,  as  defined  in  the 
law,  in  addition  to  that  done  on  the  exchange,  he  becomes  subject 
to  the  tax  imposed  on  such  brokers.  Membership  of  and  doing 
business  on  the  Washington  exchange  do  not  entitle  the  general 
broker  to  exemption. 

In  our  opinion  there  is  no  reasonable  foundation  for  the  classi- 
fication of  the  second  proviso  to  support  the  discrimination  in 
the  rate  of  taxation  thereby  made  between  persons  engaged  in  the 
same  general  business.    If  there  wei'e  a  general  exchange  in  the 
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city  of  Washington  on  or  through  the  agency  of  which  all  the 
business  of  a  general  broker,  as  defined  in  the  taxing  section, 
might  be  transacted, — ^an  association  which  might  be  taxed  upon 
its  calling,  property,  franchise,  and  revenues,  as  well  as  disci- 
plined upon  occasion — ^then  there  might  be  ground,  as  in  the 
first  proviso,  for  discrimination  between  its  members,  whose 
business  is  transacted  thereon  and  under  its  rules,  and  general 
brokers,  not  members  of  the  same,  whose  operations  are  carried 
on  independently.  But  why  should  membership  of  exchanges  or- 
ganized in  other  States  entitle  one  to  a  discrimination  in  his  fa- 
vor in  the  imposition  of  taxes  for  the  pursuit  of  the  calling  of  a 
general  broker  in  the  District  of  Columbia  ? 

There  is  no  satisfactory  answer  to  this  question.  The  ele- 
ments of  classification  before  suggested  do  not  exist.  The  con- 
ditions are  completely  changed.  Congress  has  no  jurisdiction 
whatever  over  exchanges  organized  under  the  laws  of  the  States, 
for  purposes  of  visitation,  discipline,  or  taxation. 

It  was  said  on  the  argument  that  the  discrimination  is  in- 
tended to  operate  against  "curbstone"  brokers  and  operators  of 
"bucket  shops." 

If  there  be  such  persons  whose  operations  injuriously  affect 
the  public  weal,  prohibition,  rather  than  discriminating  license 
taxes,  would  seem  to  be  the  appropriate  remedy.  The  answer  to 
the  argument  is,  however,  that  the  statute  does  not  in  words  un- 
dertake to  make  such  distinction,  and  there  is  nothing  in  the  evi- 
dence to  enlighten  the  situation. 

The  statute,  as  we  are  constrained  to  regard  it,  by  imposing 
an  unreasonable  burden  upon  the  right  of  a  citizen  to  pursue  a 
lawful  occupation  open  to  his  competitors  upon  less  onerous 
terms — ^which  right  of  occupation  is,  as  we  have  seen,  of  the  na- 
ture of  property — operates  substantially  as  the  taking  of  prop- 
erty without  due  process  of  law,  and  is  therefore  vdthin  the 
prohibition  of  the  5th  Amendment  of  the  Constitution. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with 
direction  to  enter  a  judgment  discharging  the  plaintiff  in  error. 
It  so  ordered.  Reversed. 
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Chief  Justice  Alvey  dissenting. 

On  the  application  of  the  defendant  in  error,  the  District  of 
Columhia,  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States  was  granted  June  26,  1903. 


THE  BOKEL,  GWYNN,  McKENNEY  COMPANY  v.  COS- 
TELLO.* 


FBAUDULEirr  CoNVETAif CES ;  Rearrest  Undeb  Ca.  Sa. 

1.  A  deed  by  an  otherwise  insolvent  debtor  to  his  brother  for  a  nominal 
consideration,  but  stamped  with  a  $1  war  revenue  tax  stamp,  of  his 
one-fifth  interest  in  real  estate  worth  from  $20,000  to  $25,000,  but 
encumbered  by  a  deed  of  trust  indebtedness  amounting  to  $18,000, 
which  deed  was  made  but  not  recorded  on  the  day  on  which  a  trial  of 
a  creditor's  suit  against  him  was  to  be  had  before  a  justice  of  the 
peace,  and  was  followed  by  his  uniting,  three  days  later,  in  the  execu- 
tion of  a  second  deed  of  trust  on  the  property  by  all  of  the  owners 
thereof,  the  deed  of  trust  being  recorded  before  the  deed,  is  pre- 
sumptively fraudulent ;  and  where  the  issue  is  as  to  the  bona  fides  of  the 
deed  and  the  debtor  offers  no  evidence,  the  trial  court  errs  in  directing 
a  verdict  in  his  favor. 

2.  Where  a  debtor  is  arrested  under  a  ca.  sa.  for  the  alleged  fraudulent 
conveyance  of  his  property  with  intent  to  hinder  and  delay  the  pay- 
ment of  his  debts,  as  provided  for  in  fiS  794,  795  D.  C.  Rev.  Stat.,  and 

*Fraudulej\t  Conveyances. — As  to  fraudulent  conveyances  in  general, 
see  the  presentation  of  the  authorities  in  the  following  editorial  notes: 
As  to  burden  of  proof  as  to  validity  of  transfer  of  property  by  husband  to 
wife,  note  to  Adoue  v.  Spencer,  66  L.  R.  A.  817;  as  to  right  of  creditor  to 
buy  property  of  his  debtor  in  satisfaction  of  the  debt,  note  to  Feder  v. 
Ervin,  36  L.*  R.  A.  335 ;  as  to  effect  of  participation  by  creditor  in  fraudu- 
lent intent  of  debtor,  note  to  Rice  v.  Woody  31  L.  R.  A.  609;  as  to  partici- 
paticm  by  purchaser  in  fraud  of  debtor  which  will  invalidate  transfer  for 
good  consideration  as  against  the  vendor's  creditors,  note  to  Kansas  Moline 
Plow  Co.  V.  Sherman,  32  L.  R.  A.  33;  as  to  right  of  action  by  general 
creditors  to  recover  damages  against  third  party  on  account  of  his  fraud 
in  disposing  of  debtor's  property,  or  preventing  plaintiff  from  collecting  hip 
claim,  note  to  Field  v.  Siegel,  47  L.  R.  A.  433;  as  to  intent  to  hinder, 
delay,  or  defraud,  note  to  CMliland  ▼.  Fenn,  0  L.  R.  A.  413. 

Vol.  XXII— 6 
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on  the  trial  of  an  issue  framed  under  the  statute  to  determine  whether 
he  had  made  such  a  fraudulent  conyeyance,  the  trial  court  directs  a 
yerdict  for  the  debtor,  quashes  the  writ,  and  discharges  him  from 
custody,  and  the  creditor  appeals,  a  contention  by  the  debtor  that  the 
question  raised  on  the  appeal  is  merely  an  academic  one,  since  he, 
haying  once  been  discharged,  cannot  be  rearrested,  is  imtenable,  being 
to  the  effect  that  an  erroneous  decision  by  the  trial  court  in  such 
cases  will  oust  this  court  of  jurisdiction  on  appeal. 

Bubmltted  April  15,  190S.    Decided  May  6,  1908. 

HsABiNG  on  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia,  quashing  a  writ  of 
ca.  sa.  and  discharging  the  defendant  from  custody  in  a  proceed- 
ing brought  by  a  creditor  under  §§  794,  795  D.  C.  Kev.  Stat 
charging  the  defendant  with  fraudulently  conveying  his  prop- 
erty with  intent  to  hinder  or  delay  the  recovery  or  payment  of  his 
debts.  Reversed. 

The  CouBT  in  the  opinion  stated  the  case  as  follows : 

This  cause,  out  of  which  the  proceedings  now  before  us  have 
grown,  and  which  shows  the  remarkable  case  of  a  probable  expen- 
diture of  several  hundred  dollars  to  avoid  the  payment  of  a  com- 
paratively small  claim  of  $100.50,  the  justice  of  which  seems 
never  to  have  been  contested,  was  commenced  before  a  justice  of 
the  peace  on  May  2,  1901,  and  after  several  continuances  re- 
quested by  the  defendant,  John  F.  Costello,  the  appellee  here, 
coupled  with  a  promise  to  pay  the  debt,  resulted  in  a  judgment 
for  the  plaintiff,  here  the  appellant,  on  May  11,  1901,  for  the 
amount  of  the  claim.  A  writ  of  fieri  facias  was  issued  on  the 
judgment,  which  was  returned  nulla  bona.  Thereupon,  in  ac- 
cordance with  the  provision  of  the  statute  to  that  effect,  a  tran- 
script of  the  judgment  was  filed  in  the  office  of  the  clerk  of  the 
supreme  court  of  the  District  of  Columbia,  as  preliminary  to 
further  proceedings  therein  in  that  court  Another  writ  of  fieri 
facias  was  there  issued,  and  a  return  of  nulla  bona  was  likewise 
made  thereon. 

In  the  meantime,  by  a  deed  executed  on  May  4,  1901,  which 
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was  the  same  day  on  which  the  writ  of  summons  wliich  had  been 
issued  by  the  justice  of  the  peace  and  served  upon  the  appellee 
was  made  returnable,  the  appellee,  for  the  merely  nominal  con- 
sideration of  $10,  conveyed  to  his  brother,  Jeremiah  A.  Costello, 
the  only  property  which  he  had,  which  was  an  undivided  one- 
fifth  interest  in  parts  of  lots  19  and  20,  in  square  455,  in  this 
city.  This  deed  was  recorded  on  May  8,  1901.  The  property 
in  which  the  appellee  held  this  one-fifth  interest  was  owned  at 
the  time  by  him,  his  two  brothers,  and  two  sisters,  as  tenants  in 
common,  and  was  of  the  value  of  about  $20,000  or  $25,000.  It 
was  shown  to  have  had  on  it,  about  six  or  seven  months  previous- 
ly, a  mortgage  of  $18,000 ;  but  whether  this  mortgage  had  been 
paid  or  yet  remained  an  encumbrance  on  the  properlr^  does  not 
appear. 

On  May  7,  1901,  notwithstanding  this  previous  deed,  the  ap- 
pellee imited  with  his  brothers  and  sisters  in  the  execution  of  a 
deed  of  trust  by  way  of  mortgage  on  the  entire  property  to  secure 
an  alleged  indebtedness  of  $2,500  to  Richard  A.  Johnson,  pay- 
able in  six  months  thereafter  with  interest  thereon;  and  this 
deed  was  recorded  on  the  afternoon  of  the  same  day  the  previ- 
ous deed  being  retained  from  record  until  the  following  day. 

Thereupon,  under  §§  794  and  795  of  the  Revised  Stat- 
utes of  the  United  States  for  the  District  of  Columbia  (U.  S. 
Comp.  Stat  1901,  p.  619),  then  in  force,  which  provided  for  the 
arrest  and  detention  of  debtors  fraudulently  conveying  away 
their  property,  the  plaintiff  company  sued  out  a  writ  of  capias  ad 
satisfaciendum  against  the  defendant^  and  caused  the  defendant 
to  be  arrested  under  it  and  to  be  held  in  custody  by  the  marshal. 
The  defendant  then  sued  out  a  writ  of  habeas  corpus  addressed 
to  the  marshal ;  and  upon  the  return  of  this  writ,  pending  a  hear- 
ing on  the  merits,  which  seems  to  have  been  postponed  from  time 
to  time  until  January  22,  1902,  the  defendant  was  enlarged  on 
bail.  Finally,  the  hearing  was  had  on  the  day  last  mentioned, 
whereupon  the  writ  of  habeas  corpus  was  discharged,  and  the  de- 
fendant was  remanded  to  the  custody  of  the  marshaL  The  de- 
fendant appealed  to  this  court,  with  the  result  that  the  order  of 
the  court  below  remanding  him  to  the  custody  of  the  marshal  was 
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affirmed.  The  case  is  found  reported  under  the  title  of  Costello 
V.  Palmer,  20  App.  D.  C.  210. 

The  proceedings  in  the  case  of  Costello  v.  Palmer  were  col- 
lateral to  the  main  suit  Wlien  these  were  terminated  the  main 
suit  was  resumed.  In  this  suit,  as  preliminary  to  the  issue  of 
the  writ  of  capias  ad  satisfaciendum  already  mentioned,  the 
plaintiff  company  had  filed  an  affidavit  to  the  effect  "that  after 
the  institution  of  said  suit  and  before  the  obtaining  of  said  judg- 
ment, the  defendant,  John  F.  Costello,  conveyed  away,  lessened, 
and  disposed  of  his  property,  rights,  and  credits,  as  the  plaintiff 
believes  and  affiant  avers,  with  intent  thereby  to  hinder  or  delay 
the  recovery  of  its  debt."  The  affidavit  proceeded  to  state  the 
deed  of  conveyance  heretofore  mentioned  from  John  F.  Costello 
to  his  brother ;  that  no  consideration  had  passed  from  the  latter  to 
the  former,  and  that  the  defendant  had  become  wholly  insolvent 
and  had  no  assets  out  of  which  the  plaintiff's  judgment  could  be 
satisfied. 

The  defendant  now  filed  a  counter  affidavit,  denying  the  alle- 
gations of  the  plaintiff's  affidavit;  and  thereupon  an  issue  was 
framed  under  the  statute  to  be  tried  before  the  court  and  a  jury, 
which  was  in  the  following  terms : 

"Did  the  defendant,  John  F.  Costello,  on  or  about  the  4th  day 
of  May,  1901,  convey  away,  lessen,  or  dispose  of  to  his  brother, 
Jeremiah  A.  Costello,  his  property,  rights,  or  credits,  with  intent 
thereby  to  hinder  or  delay  the  recovery  or  payment  of  the  debts  of 
the  said  John  F.  Costello?" 

At  the  trial  the  facts,  as  hereinbefore  stated,  were  proved  by 
the  plaintiff,  and  it  was  shown  that  the  defendant  was  insolvent. 
There  was  no  testimony  offered  on  behalf  of  the  latter;  but  a 
motion  was  made  by  his  counsel  to  the  court  to  direct  a  verdict 
in  his  favor.  This  was  accordingly  done,  and  an  order  was  there- 
upon made  quashing  the  writ  of  capias  ad  satisfacienduno,  and 
discharging  the  defendant  from  custody. 

The  plaintiff  has  appealed  to  this  court 

Mr.  Levi  H.  David  for  the  appellant 

Mr.  Henry  E.  Davis  and  Mr.  Crandal  Machey,  for  the  ap- 
pellee : 
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1.  No  matter  whether  the  court  below  erred  or  not,  the  appel- 
lee can  never  again  be  lawfully  imprisoned  in  the  present  case, 
and  therefore,  the  question  of  whether  the  justice  erred  is  only  an 
abstract  question  of  law.  It  is  settled  law  (and  the  appellant  can 
find  no  case  to  the  contrary,  and  has  found  none  in  any  brief  filed 
in  this  case)  that  no  man  can  be  twice  arrested  on  a  ca.  sa.  in  the 
same  cause  of  action.  The  only  exceptions  to  this  rule  are:  1, 
where  the  defendant  has  escaped ;  2,  been  rescued  from  the  sher- 
iff; 3,  procured  his  release  by  fraud  on  the  creditor;  4,  where 
the  writ  or  process  was  irregularly  issued,  an  irregular  writ  being 
no  writ  Year  Book  33,  Hen.  VI.  by  Danvers;  14  Hen.  VII ;  3 
Bl.  Com.  p.  415;  Foster  v.  Jackson,  52  Hobart;  United  States 
y.Watkins,4:  Cranch  C.  C.  271 ;  Magnia^c  v.  Thompsonj  15  How. 
281 ;  Wells  v.  Gumey,  8  Bam.  &  C.  769 ;  Wright  v.  Ritterman,  4 
Robe.  704.  See  also  Re  Niehezahl,  57  How.  Pr.  328 ;  Coburn  v. 
Palmer,  10  Gush.  273;  David  v.  Blundell,  39  N.  J.  L.  614; 
Haines  v.  Woldo,  4  Yeates,  206 ;  Butterworth  v.  White,  2  Miles, 
141.  This  case  is  similar  in  all  respects  to  the  case  of  McGilvey 
V.  Morehead,  2  Cal.  609.  In  that  case  the  defendant  had  been  ar- 
rested under  a  similar  statute  prescribing  the  issuance  of  the 
writ  of  capias  ad  satsfaciendum  in  cases  like  the  one  at  bar. 
Because  of  the  insufficiency  of  the  affidavit  upon  which  the  writ 
issued  the  district  court  discharged  the  defendant.  The  plain- 
tiff took  an  appeal  and  the  appellate  court  said :  "When  a  party 
is  once  arrested  and  discharged  he  cannot  be  again  arrested  in 
the  same  action."    See  also  Freeman,  Executions,  f  467. 

2.  The  court  below  was  justified  in  directing  a  verdict  in 
favor  of  the  appellee,  there  being  no  testimony  to  show  that  the 
transfer  was  not  known  by  all.  Glennan  v.  Glennan,  3  App. 
D.  C.  333. 

Mr.  Justice  Mobris  delivered  the  opinion  of  the  Court: 

We  are  not  advised  upon  what  ground  the  trial  court  proceeded 
in  directing  a  verdict  for  the  defendant  in  this  case;  but,  of 
course,  it  must  have  assumed  that  there  was  no  sufficient  testi- 
mony to  go  to  the  jury  on  the  question  of  the  defendant's  intent 
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to  hinder  or  delay  the  recovery  or  payment  of  his  debts,  for  the 
testimony  is  plainly  conclusive  that  he  conveyed  away,  lessened, 
and  disposed  of  his  property.  We  are  constrained  to  differ  from 
the  learned  justice  who  tried  this  case  in  the  <x>urt  below.  We 
think  there  was  ample  testimony  to  go  to  the  jury  upon  the  ques- 
tion of  intent  In  fact,  we  are  disposed  to  think  that  if  he  had 
instructed  the  jury  to  return  a  verdict  for  the  plaintiff,  it  would 
not  have  been  error. 

As  has  been  repeatedly  remarked,  intention  is  not  a  thing  sub- 
ject to  be  proved  by  direct  and  positive  testimony.  It  is  almost 
always  to  be  inferred  from  circumstances  and  the  time  and  cir- 
cumstances of  the  transactions  of  the  present  case  leave 
little  or  no  doubt  of  the  fraudulent  purpose  of  the 
appellee.  On  the  very  day  on  which  the  trial  was 
to  be  had  before  the  justice  of  the  peace,  he  executed  a  deed  of 
all  the  property  which  he  had  for  a  grossly  and  confessedly  in- 
adequate consideration;  and  yet,  when  three  days  afterwards 
all  the  owners  of  the  property  were  required  to  join  in  a  deed  of 
trust,  he  united  in  this  deed  of  trust  instead  of  causing  the  pre- 
vious deed  to  be  placed  on  record.  It  does  not  avail  him,  of 
course,  that  a  consideration  of  ten  dollars  is  usually  understood 
to  be  a  merely  nominal  consideration,  behind  which  the  true  con- 
sideration is  veiled  and  kept  secret.  It  was  open  to  him  to  show 
the  true  consideration,  if  any  such  there  was,  which  may  well  be 
doubted ;  but  until  the  true  consideration  is  shown,  the  world  is 
entitled  to  take  him  at  his  word,  and  to  regard  the  nominal  sum 
mentioned  as  the  only  consideration ;  and  this,  of  course,  in  the 
present  case  was  grossly  inadequate.  Or,  if  this  sum  is  to  be  re- 
garded as  a  merely  fictitious  thing  to  make  the  deed  operative 
under  the  statute  of  uses,  then  the  prima  facie  proof  on  behalf  of 
the  plaintiff  is  that  no  consideration  at  all  was  paid,  and  that  the 
deed  was  a  mere  voluntary  oonveyance,  whose  only  purpose  un- 
der the  circumstances  must  have  been  to  hinder  and  delay  cred- 
itors. It  was  incumbent  on  the  defendant  to  explain  the  transac- 
tion, and  failing  to  explain  it,  he  must  be  regarded  as  admitting 
the  prima  facie  case  against  him. 

Reference  is  made  on  behalf  of  the  appellee  to  the  fact  that 
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the  deed  bore  an  internal  revenue  stamp  for  $1  as  tending  to  show 
the  real  consideration  for  the  conveyance.  But  litigants  are  not 
required  to  rely  upon  inferences  based  upon  inferences — the  as- 
sumption that  the  parties  to  this  deed  of  conveyance  complied 
honestly  with  the  internal  revenue  laws  of  the  United  States,  and 
that,  in  compliance  with  them,  they  placed  the  proper  revenue 
stamp  on  this  document 

That  such  a  deed  of  conveyance  as  that  here  in  question,  made 
under  the  circumstances  which  appear  in  this  case,  is,  in  the  ab- 
sence of  satisfactory  evidence  to  the  contrary,  prima  facie  a  fraud 
upon  creditors,  is  the  dictate  of  reason  which  is  amply  supported 
by  the  authorities.  These  authorities  have  been  industriously 
and  carefully  collected  in  the  brief  of  counsel  for  the  appellant 
— at  least  some  of  them  have  been,  for  the  authorities  on  this  sub- 
ject are  almost  innumerable.  See  Ooodman  v.  Wineland,  61  Md. 
449 ;  Ellinger  v.  Crowl,  17  Md.  361 ;  WoHhingtan  v.  BiUliit,  6 
Md.  172 ;  Eamshaw  v.  Stewart,  64  Md.  613,  2  Atl.  734 ;  Hoye  v. 
Penn,  1  Bland  Ch.  28 ;  Baltimore  v.  Williams,  6  Md.  235 ;  Oeb- 
haH  V.  Merfeld,  61  Md.  322 ;  Fuller  v.  Brewster,  53  Md.  358 ; 
Zimmer  v.  Miller,  64  Md.  296,  1  Atl.  858 ;  Wagenhurst  v.  Wine- 
land,  20  App.  D.  C.  85 ;  PUling  v.  Otis,  13  Wis.  495 ;  Kimball 
V.  Thompson,  4  Cush.  441,  50  Am.  Dec.  799 ;  Reeves  v.  Sher- 
wood, 45  Ark.  520 ;  Williams  v.  Osborne,  96  Ind.  347. 

The  contention  of  the  appellee  that  the  question  before  us  is  in 
any  event  no  more  than  an  academic  case,  since,  as  he  claims,  the 
defendant  having  been  discharged  by  the  judgment  of  the  court 
below  can  not  again  be  arrested,  is  substantially  an  argument  to 
the  effect  that,  in  this  class  of  cases,  an  erroneous  decision  by  the 
trial  court  is  suflScient,  by  reason  of  its  very  error,  to  oust  this 
court  of  jurisdiction  in  such  cases  on  appeal.  We  do  not  think 
that  this  contention  need  to  be  here  seriously  considered. 

Regarding,  as  we  do,  the  ruling  of  the  court  below  as  errone- 
ous, we  must  reverse  the  jvdgment  or  order  appealed  from,  wUh 
costs.  The  cause  will  be  remanded  for  a  new  trial.  And  it  is 
80  ordered. 
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Easeickitts  or  Light  aitd  Am;  Parol  AoBEEiiENTS;   Buhoing  Pebicit8; 

Pabtt  Walls. 

1.  An  easement  of  light  and  air  is  an  interest  in  land,  which,  in  general, 

pan  only  be  created  by  grant,  although  under  certain  circumstances  of 
part  performance  or  estoppel  in  pais,  such  an  easement,  resting  in 
parol  only,  may  be  enforced  in  equity. 

2.  Where  H.,  the  owner  of  a  city  lot,  upon  the  voluntary  parol  a^eement 

of  W.,  who  owned  the  adjoining  lot,  which  was  partly  covered  by  a 
dwelling  house,  that  his  side  yard  which  was  immediately  adjacent  to 
H.'s  lot,  should  be  kept  open  for  purposes  of  light  and  ventilation* 
to  both  premises,  built  a  house  on  his  lot  with  windows  opening  upon 
such  side  yard,  one  of  the  walls  of  the  house  being  built  partly  on  W's. 
lot  in  accordance  with  the  building  regulations  governing  party  walls,, 
and  W.  subsequently  conveyed  his  property  to  M.,  whose  deed  con- 
tained no  reservation  of  such  an  easement,  although  he  knew  of  the 
existence  of  the  windows  in  H's.  house  opening  on  the  yard, — such 
parol  agreement  cannot  be  said  to  have  been  partly  performed  by  H.  by 
his  erection  of  the  party  wall,  and  an  injunction  will  not  lie  at  his  suit 
to  restrain  M.  from  building  an  addition  to  his  house  covering  a  por- 
tion of  such  side  yard  and  so  obstructing  H.'8  windows,— especially 
where  it  appears  that  M.,  after  his  purchase,  had  built  other  additions 
covering  a  portion  of  the  yard,  without  objection  by  H.,  utilizing  a 
portion  of  the  party  wall,  and  paying  H.  for  the  portion  so  used. 

3.  A  right  to  an  easement  of  light  and  air  cannot  be  acquired  by  prescrip- 

tion or  adverse  user,  in  this  country. 

4.  Where  the  owner  of  a  city  lot,  a  woman,  has  let  a  contract  for  building- 

thereon,  and  construction  thereunder  has  been  begun  in  strict  accord- 
ance with  a  building  permit  issued  by  the  municipal  authorities,  an 
adjoining  lot  owner,  who  has  sustained  no  legal  injury  by  reason  of. 
such  construction  is  not  entitled  to  an  injunction  restraining  it  on  the 
grounds  that  the  application  for  the  permit  was  made  by,  and  the  per- 
mit issued  to,  the  husband  of  the  owner,  instead  of  to  her,  and  that 
the  permit  allows  a  construction  in  violation  of  a  provision  of  the 
building  regulations,  requiring  that  10  per  cent  of  the  lot  be  left  free 
from  all  construction,  for  purpose  of  light  and  ventilation. 

•Light  and  Air,—  As  to  the  American  law  relating  to  easements  of  lights 
air,  and  prospect,  see  the  presentation  of  the  authorities  in  the  editorial 
note  to  Ckue  v.  Minot,  22  L.  R.  A.  536. 
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6.  One  who  desiree  to  use  a  party  wall  built  partly  on  his  lot  and  partly 
on  his  neighbor's  lot,  in  accordance  with  the  building  regulations  of 
this  District,  may  use  the  wall  for  the  whole  or  a  part  of  its  length, 
pacing  for  the  portion  he  uses ;  or  he  may  use  it  all,  and  prolong  it  in 
either  direction,  within  the  limits  of  the  regulations. 

No.  1274.     Submitted  April  21,  1903.     Decided  May  6,  1903. 

Hearing  on  an  appeal  by  the  complainant,  specially  allowed, 
from  an  order  of  the  Supreme  Court  of  the  District  of  Columbia 
dissolving  a  temporary  injunction  and  discharging  a  rule  to  show 
cause  why  a  permanent  injunction  should  not  be  granted,  in  a 
suit  in  equity  to  restrain  the  erection  of  an  addition  to  a  dwelling 
house  on  a  lot  adjoining  that  of  the  complainant     •  Affirmed. 

•  The  Court  in  the  opinion  stated  the  case  as  follows: 

A  special  appeal  has  been  allowed  in  this  case  from  an  inter- 
locutory order  dissolving  a  restraining  order,  and  discharging  a 
rule  to  show  cause  why  an  injunction  should  not  issue  restraining 
the  appellees  from  erecting  an  addition  to  a  building  on  a  lot  ad- 
joining that  of  appellant. 

Without  reciting  the  allegations  of  the  bill  and  answer,  it  is 
sufficient  to  say  that  the  decision  of  the  question  turns  upon  the 
following  facts,  which  appear  without  substantial  contradiction 
or  dispute: 

In  August,  1882,  the  complainant,  Stilson  Hutchins,  became 
seized  and  possessed  of  sublot  No.  142  and  part  of  sublot  No.  4, 
in  square  No.  181,  in  the  city  of  Washington,  upon  which,  short- 
ly thereafter,  he  erected  a  costly  dwelling  house,  having  three 
stories  and  a  basement.  The  house  fronts  south  on  Massachusetts 
avenue,  and  is  numbered  1603.  At  that  time  the  adjoining  lot 
on  the  east,  which  abuts  on  Massachusetts  avenue  and  Sixteenth 
street,  was  owned  in  fee  by  William  Windom,  since  deceased. 
This  lot,  designated  as  sublot  No.  141  in  square  181,  has  a 
frontage  of  about  61  feet,  on  Massachusetts  avenue  and 
a  depth  of  66  feet,  extending  along  Sixteenth  street, 
which  intersects  the  aforesaid  avenue  at  an  acute  angle.  This 
lot  was  then  occupied  by  a  dwelling  house  which  did  not  cover 
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it  entirely,  but  left  an  open  space  adjoining  the  lot  subsequently 
purchased  by  Hutchins  of  the  average  width  of  12  feet  6  inches. 
In  erecting  his  house  Hutchins  built  the  eastern  wall  thereof 
partly  on  the  Windom  lot  in  the  nature  of  a  party  wall,  as  pro- 
vided for  in  the  District  building  regulations.  This  wall  covered 
the  dividing  line  between  said  lots  from  the  northwest  comer 
of  the  Windom  lot  for  a  distance  of  28  feet^  then  it  deflected 
from  the  straight  line  and  formed  two  re-entrant  angles,  one 
larger  than  the  other.  The  building  terminated  with  a  semi- 
circular bay-window,  the  extreme  southeastern  part  of  which 
extends  a  few  inches  over  the  dividing  line  aforesaid,  and  the 
whole  overlooked  the  vacant  space  on  the  adjoining  lot.  The 
bay-window  lacks  some  12  feet  or  more  of  extending  to  the 
Massachusetts  avenue  building  line.  The  easement  of  light, 
air,  and  prospect  claimed  by  Hutchins  is  thus  stated  in  his  bill. 

"Prior  to  the  erection  of  said  dwelling  by  your  complainant,  it 
was  expressly  understood  and  agreed  between  your  complainant 
and  William  W.  Windom,  the  then  owner  of  sublot  No.  141,  in 
square  No.  181,  that  the  area  or  space  for  which  a  permit  has 
now  been  issued,  and  upon  which  the  defendants  are  now  build- 
ing the  addition  hereinafter  referred  to,  should  be  forever  kept 
free  and  clear  from  all  buildings,  additions,  structures,  or  cov- 
erings of  any  kind  or  character,  in  order  that  the  necessary  light 
and  ventilation  might  be  preserved  to  the  premises  of  your  com- 
plainant and  said  Windom." 

On  April  18, 1888,  the  said  William  Windom,  and  wife,  for  a 
consideration  of  $70,000,  conveyed  said  sublot  141,  in  square 
No.  181,  to  Carrie  L.  Munn  in  fee  simple.  Said  deed  contains 
no  reservation  of  any  nature  for  the  benefit  of  the  adjoining  lot. 

The  answers  of  the  defendants  deny  knowledge  of  any  agree- 
ment or  contract  between  Hutchins  and  Windom  relating  to 
the  easement  as  alleged  in  the  bill  at  the  time  of  the  conveyance 
aforesaid.  Nor  is  there  any  allegation  in  the  bill  that  they  had 
actual  knowledge  thereof.  After  her  purchase  of  the  property. 
Mrs.  Munn  built  two  one-story  additions  to  her  house  (billiard 
room  and  conservatory)  on  the  northwest  comer,  and  in  so  do- 
ing used  and  paid  for  so  much  of  the  party  wall  aforesaid  as  was 
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needed  thei:efor.  This  left  a  vacant  space  fronting  Massachu- 
setts avenue,  12  feet  6  inches  wide  and  34  feet  deep.  Upon  this 
space  she  obtained  a  permit  from  the  District  authorities  to 
erect  a  brick  three-story  and  basement  addition,  12  feet  6  inches 
wide  and  25  feet  deep.  It  is  the  erection  of  this  addition  which 
the  complainant  alleges  will  "substantially  destroy  all  light  and 
ventilation  to  the  pantry  in  the  dwelling  of  your  complainant, 
as  well  as  partially  closing  the  window  in  his  dining  room  and 
the  windows  in  the  two  rooms  in  the  second  and  third  stories 
of  his  said  dwelling  on  the  east  side  thereof,  and  in  many  other 
respects  operate  to  injure  his  property  aforesaid,  as  well  as 
result  in  a  grievous  nuisance  to  your  complainant." 

The  formal  building  permit  for  the  erection  of  the  building 
complained  of  was  issued  to  C.  A.  Munn,  the  husband  of  Carrie 
L.  Munn,  the  owner,  on  July  29,  1902.  The  application  there- 
for was  signed  by  C.  A.  Munn  also.  By  the  terms  of  the  regu- 
lations a  building  cannot  be  erected  upon  a  city  lot  without  such 
a  permit,  which  may  be  issued  to  and  upon  the  application  of 
the  owner. 

As  an  additional  ground  for  restraining  the  erection  of  this 
proposed  addition  to  the  house  of  Mrs.  Munn,  the  bill  charges 
that  the  permit  is  invalid  because  neither  applied  for  nor  issued 
in  the  name  of  the  real  owner;  and  further,  because  the  per- 
centage of  air  space  required  by  the  regulations  for  the  proper 
ventilation  of  the  lot  built  on  has  not  been  reserved.  The  pro- 
posed construction  of  the  appellees  also  prolongs  the  party  wall 
originally  constructed  by  Hutchins  some  12  or  more  feet  towards 
the  building  line  of  Massachusetts  avenue.  One  half  of  said 
wall,  consequently,  stands  upon  the  lot  of  Hutching. 
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QrouDd  plan,  attached  as  bd  exhibit  to  appellant's  bill  of  complaint  showing 
proposed  construction  of  appellee : 
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Mr,  Jefferson  Chandler,  Mr.  Clarence  A,  Brandenburg,  Mr. 
Edwin  (7.  Brandenburg,  and  Mr.  F.  Walter  Brandenburg,  for 
the  appellant : 

1.  The  various  amendmentfl  to  the  building  regolationfly  made 
immediately  prior  to  the  issuance  of  the  permit  to  the  appellee's 
husband,  did  not  affect  the  following  provision  found  at  the  end 
of  §  33,  and  which  broad  provision  is  still  in  full  force  and  effect: 
"No  building  mentioned  in  this  section,  now  or  hereafter  erected, 
shall  be  altered  or  enlarged  to  encroach  upon  space  reserved  for 
light  and  ventilation,  either  on  the  same  or  on  adjoining  prem- 
ises." The  issuance  of  the  permit  contravened  this  regulation, 
and  therefore  the  appellees  proceeded  without  authority  to 
make  this  addition.  See  Washb.  EaseuL  674 ;  Schafer  v.  Baker, 
16  App.  D.  C.  214. 

2.  Easements  apparent  are  those  the  existence  of  which  ap- 
pear from  the  construction  or  condition  of  one  of  the  tenements, 
and  are  capable  of  being  seen  or  known  on  inspection.  10  Am. 
&  Eng.  Enc.  Law,  p.  405 ;  Fetters  v.  Humphries,  18  N.  J.  Eq. 
262 ;  Larson  v.  Peterson,  53  N.  J.  Eq.  52 ;  Lenipman  v.  Milks, 
21  N.  Y.  507 ;  Pyer  v.  Carter,  1  Hurlst.  &  N.  920.  If  the  facts 
are  such  as  to  put  a  purchaser  of  property  upon  inquiry,  a  parol 
easement  is  sufficient  {Harrison  v.  Boring,  44  Tex.  263),  and  the 
deed  need  not  mention  the  easement.  Ross  v.  Thompson,  78 
Ind.  98 ;  Morgim  v.  JB.  Co.  96  U.  S.  716-721.  See  also  Frizzell 
V.  Murphy,  19  App.  D.  C.  440 ;  McPherson  v.  Acker,  MacArth. 
&  M.  150 ;  Lampman  v.  Milks,  21  N.  Y.  505.  For  the  rule  as 
to  the  right  of  access  to  light  and  air,  in  case  of  an  owner  of  ad- 
jacent lots,  see  James  v.  Jenkins,  34  Md.  1. 

3.  The  plaintiff  claims  that,  after  building  his  house  in  sympa- 
thetic  relation  to  the  house  on  the  adjoining  lot,  under  plans 
agreed  upon  by  the  owners  thereof,  a  status  and  predicament  of 
the  property  was  thereby  created,  which  status  entered  into  its 
value,  and  that  such  status  or  predicament,  being  itself  prop- 
erty, cannot  be  disturbed  by  an  ex  parte  proceeding  had  before 
the  building  authorities  by  the  grantee  of  one  of  the  pieces  of 
property.  That  a  disturbance  of  such  status,  condition,  and 
predicament,  which  are  elements  of  value  in  the  property  itself, 
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cannot  be  overthrown  or  repealed  without  violating  due  process 
of  law,  seems  well  established.  Dunlop  v.  Mobley,  71  Ala.  106 ; 
Ayling  v.  Kramer,  133  Mich.  13 ;  13  Anderson  Law  Diet  221 ; 
United  States  v.  Cole,  18  D.  C.  504. 

4.  The  commissioners,  having  once  refused  to  grant  the  per^ 
mit  to  appellee,  had  no  authority  whatever  to  attempt  to  amend 
the  regulations  to  meet  the  very  contingency  which  doubtless 
arose  by  reason  of  the  application  for  the  very  permit  in  con- 
troversy. A  rule  ceases  to  be  a  rule  if  it  may  be  indiscriminate- 
ly amended  to  suit  every  emergency  that  may  arise.  The  right 
to  amend  a  regulation  or  a  rule  is  conceded,  but  it  is  respectfully 
submitted  that  this  right  does  not  exist  when  the  evident  purpose 
is  to  meet  thereby  a  contingency  such  as  arose  in  the  present  case. 
Indeed,  it  has  been  held  that  a  tribunal  has  no  jurisdiction  to  de- 
cide the  same  controversy  two  different  ways.  Oneida  Court  v. 
People,  18  Wend.  100.     See  also  United  States  v.  Cole,  18  D. 

C.  App.  504. 

For  the  protection  of  health  and  the  welfare  of  the  public,  the 
commissioners  provided  that  there  should  be  reserved  an  air 
space  of  10  per  cent  of  the  area  of  each  lot  The  propriety  of 
such  regulation  cannot  be  questioned.  Townsend  v.  Epstein,  93 
Md.  555.  It  is  submitted  that  while  the  amendment  of  the  regu- 
lations purports  to  be  for  the  public  good,  the  only  presumption 
that  can  be  drawn  from  the  various  amendments  is  that^  having 
been  made  after  the  rejection  of  the  first  application  for  a  per- 
mit, the  purpose  was  to  meet  the  particular  contingency  which 
arose  in  this  case. 

5.  The  appellant  has  a  right  to  object  to  the  fact  that  the  ap- 
pellee is  erecting  his  addition  contrary  to  the  building  regula- 
tions. First  Nat.  Bank  v.  Sarlls,  129  Ind.  201 ;  People's  Oas 
Co.  V.  Tyner,  131  Ind.  277 ;  Garriiee  v.  Mayor,  63  Md.  422 ; 
Townsend  v.  Epstein,  93  Md.  666. 

6.  A  party  wall  is  for  the  common  use ;  the  extent  of  the  use 
is  settled  by  the  parties.  A  party  wall  is  defined  by  the  build- 
ing regulations  of  1902  to  be  a  wall  built  upon  the  dividing  line 
between  adjoining  premises,  for  their  common  use.  It  is  not 
only  a  divisional  wall^  but  it  is  limited  to  such  walls  as  are  for  a 
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c(Mnmon  use.  Houston  v.  De  Zeng,  78  Mo.  App.  523 ;  Ham- 
niann  v.  Jordan,  9  N.  Y.  Supp.  423 ;  Watson  v.  Arnold,  L.  R.  8 
Ch.  1090. 

Such  a  wall  is  defined  in  and  limited  by  the  plans  submitted 
calling  for  a  party  wall  and  put  of  record.  Such  plan,  showing 
the  party  wall  and  the  permit  to  build  resting  thereon,  is  a  mat- 
ter of  permanent  record.  Regulations  of  1902,  p.  22,  §  55.  The 
plans  submitted  as  the  basis  of  the  permit  to  build  contiguous 
buildings,  showing  a  party  wall  therein,  constitute  the  party  wall 
for  that  particular  building.  Such  a  wall  being  once  built,  there 
is  no  authority  under  the  regulations  to  alter  or  extend  it  at  the 
expense  of  light  and  air.  Party  walls,  in  contemplation  of  the 
regulations,  are  walls  to  be  built  on  improved  lots,  and  not  walls 
thereafter  extended  from  such  walls.  See  page  52,  §  62  of  the 
regulations  of  1902.  This  interpretation  is  sustained  by  Kraft 
V.  Scott,  1  H.  &  H.  33.  The  building  regulations  of  1791,  al- 
lowing an  entry  upon  adjoining  premises  for  the  purpose  of 
building  a  party  wall  applies  only  to  vacant  lots.  There  is  no 
such  thing  as  a  party  wall  known  to  the  common  law  (22  Am.  & 
Eng.  Enc.  Law,  p.  242)  but  it  may  exist  by  statute  irrespective 
of  consent  (Fowler  v.  Saks,  18  D.  C.  App.  570)  and  may,  of 
course,  exist  with  the  mutual  consent  of  the  owners,  based  on 
contract.  Owners  of  adjoining  lands  may,  by  agreement,  not- 
withstanding building  regulations,  contract  for  the  erection  of 
a  wall  standing  partly  on  the  lands  of  each.  Irindgc 
V.  Baker,  57  N.  Y.  209;  22  Am.  &  Eng.  Enc.  Law, 
p.  240.  When  built  under  contract,  and  not  under  statute,  regu- 
lations cannot  change  it.  It  is  also  true  that  an  agreement  that 
a  wall  shall  be  a  party  wall  may  be  implied  from  the  conduct 
of  the  parties.  Bowling  v.  Hennings,  20  Md.  179.  An  executed 
contract  for  a  party  wall  need  not  be  in  writing.  An  executory 
parol  agreement  for  the  erection  of  a  party  wall  is  void  as  being 
within  the  statute  of  frauds,  requiring  all  agreements  relating 
to  any  interest  in  land  to  be  in  writing,  but  when,  under  such 
a  contract,  the  wall  has  been  erected,  the  contract  is  no  longer 
within  the  statute  as  between  the  parties  who  have  already 
received  its  benefits,  and  one  of  them  having  promised  to  con- 
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tribute  to  the  cost  of  its  erection  and  having  used  the  wall,  is 
bound  to  contribute.  A  partly  executed  contract  for  a  party 
wall  is  not  within  the  statute.  Stuht  v.  Sweezy,  48  Neb.  767 ; 
Rice  V.  Roberts,  24  Wis.  461,  1  Am.  Rep.  105;  Pireaux  v. 
Simon,  79  Wis.  392.  A  parol  contract  for  a  party  wall  is  good 
(18  Am.  &  Eng.  Enc.  Law,  p.  5;  Brooks  v.  Curtis,  50  N.  Y. 
643;  Musgrave  v.  Sherwood,  60  How.  Pr.  367;  see  brief,  60 
How.  Pr.  343-345). 

7.  The  agreement  between  appellant  and  Windom  is  as  good 
as  though  in  writing  when  performed.  10  Am.  &  Eng.  Enc. 
Law,  p.  413.  An  owner  of  land  may  create  an  easement  there- 
in by  parol  agreement  acted  upon  by  another,  in  respect  of  which 
money  has  been  expended.  Harrison  v.  Boring,  44  Tex.  256. 
An  easement  is  a  burden  impressed  upon  one  tract  of  land  for 
the  benefit  of  another.  44  Tex.  267.  And  if  created  by  parol 
in  respect  of  party  walls  runs  with  the  land.  Rawson  v.  Bell, 
46  Ga.  19.  Land  sold  by  plat  showing  an  easement  binds  the 
purchaser.    10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  414. 

8.  The  restraining  order  should  not  have  been  dissolved. 
An  injunction  will  lie  to  prevent  a  threatening  danger  to  a 
probable  right.  Oas  Co,  v.  Memphis,  72  Fed.  952.  The  fact 
that  the  question  for  hearing  was  serious,  and  if  established 
would  entitle  the  complainant  to  relief,  warranted  the  court  in 
sustaining  the  injunction  until  the  hearing  (2  High,  Inj.  1590), 
which  is  peculiarly  true  where  the  equity  of  a  case  is  in  doubt 
(2  High,  Inj.  1605).  It  is  not  merely  sufficient  to  deny  the 
equities  in  the  bill  in  order  to  secure  the  dissolution  of  the  in- 
junction, since  if  the  equity  is  in  doubt  the  injunction 
should  be  staid  until  the  hearing  (2  High,  Inj.  1007),  and  in 
any  case  the  burden  of  proof  on  a  motion  to  dissolve  is  on  the 
defendants.    Edison  v.  Buckey,  59  Fed.  691. 

In  order  to  dissolve  an  injunction  once  granted,  the  motion 
therefor  should  be  explicit  and  definite  in  the  statement  of  the 
reason  on  which  the  dissolution  is  asked.  (High,  Inj.  1001, 
1002),  and  if  there  are  two  persons  bound  and  enjoined,  the 
answer  of  one  of  such  persons  only  is  not  sufficient  to  justify  the 
Vol.  XXII— 7 
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dissolutioii.     High,  Inj.  1003.     In  the  case  at  issue  the  most 
important  defendant  does  not  answer. 

9.  Where  one  has  been  induced  to  build  his  house  to  accom- 
modate certain  conceptions  of  the  value  of  light  and  air  on  hia 
part,  and  on  that  of  the  adjoining  owner,  those  accepted  con- 
ceptions agreed  upon  are  property,  and  cannot  be  disregarded 
by  the  court  (Banks  v.  American  Tract  Soc.  4  Sandf.  Ch* 
438),  and  what  Mr.  Windom  could  not  do  with  his  own  property- 
he  could  not  convey  a  right  to  do  to  a  stranger.  Story  v.  Odin,  12 
Mass.  157 ;  Back  v.  Stacey,  2  Car.  &  P.  465.  The  plaintiff  in 
this  case  is  claiming  the  benefit  of  the  doctrine  of  prescriptive 
light  and  air  as  evidence  to  confirm  his  agreement  that  he  should 
enjoy  certain  areas  of  light  and  air,  which  agreement  is  plead 
and  admitted  in  the  record,  hence  there  is  not  present  in  this  case 
the  sharp  question  of  whether  the  doctrine  of  ancient  lights  pre- 
vails in  the  District  of  Columbia,  but  whether  a  contract  in  re- 
spect of  light  and  air  fully  executed  by  the  parties  thereto  and 
approved  can  be  maintained. 

Mr,  Samuel  Maddoz  and  Mr.  H.  Prescott  Oatley  for  the  ap- 
pellees. 

Mr.  Justice  Shepasd  delivered  the  opinion  of  the  Court: 

1.  The  general  and  rather  vague  terms  in  which  the  alleged 
agreement  with  Windom  is  stated  in  the  bill  indicate  what  was 
practically  conceded  on  the  argument,  that  it  was  a  verbal  agree- 
ment or  understanding  only.  That  being  the  case,  the  agreement 
itself,  even  had  express  notice  of  it  been  brought  home  to  Mrs. 
Munn  before  her  purchase,  created  no  restriction  upon  the  fee- 
simple  title  vested  in  her  by  the  conveyance  from  WindonL  By 
the  overwhelming  weight  of  American  authority,  an  easement 
of  the  nature  of  that  claim  constitutes  an  interest  in  the  land,  and 
must  be  evidenced  by  writing  duly  executed.  See  10  Am.  &  Eng. 
Enc.  Law,  pp.  409,  411 ;  19  Am.  &  Eng.  Enc  Law,  p.  114,  where 
the  decisions  have  been  collated. 

It  is  doubtless  true  that  there  may  be  cases  in  which  a  parol 


Digitized  by  VjOOQ IC 


HUTCHINS  V.  MUNN.  W 

B.  C]  Opinion  of  the  Conrt 

agreement  conferring  an  easement  or  creating  a  servitade — ^when 
formed  by  one  party  in  a  manner  and  to  an  extent  effecting  a 
radical  change  of  his  relations  in  respect  of  llie  subject-matter^ 
so  that  the  subsequent  refusal  of  the  other  party  would  work  an 
injury  substantially  remediless  at  law — ^may  be  enforced  in 
equity^  though  not  binding  at  law,  in  accordance  with  the  well- 
established  principles  of  the  doctrines  of  part  performanoei  or 
estoppel  vn  pais. 

But  no  such  conditions  are  shown  in  this  case.  It  does  not 
appear  that  any  consideration  whatever  passed  to  Windom  for 
his  alleged  agreement  to  maintain  the  side  yard,  or  open  space, 
upon  his  lot  for  the  benefit  of  the  complainant  It  is  not  alleged 
that  the  wall  partly  erected  on  Windom's  lot  was  constructed  for 
his  benefit  or  advantage  in  any  particular ;  on  the  contrary,  any 
possibility  of  value  or  advantage  accruing  to  him  thereby  is  pre- 
cluded by  the  agreement  as  alleged  which  made  it  impossible  for 
him  to  utilize  any  part  of  the  wall  for  improvements  upon  his 
premises. 

The  mere  erection  of  this  wall,  partly  upon  Windom's  lot,  was 
clearly  not  in  part  performance  of  the  alleged  agreement  by 
which  the  latter  surrendered  his  right  to  erect  any  structure  up- 
on the  remaining  portion  of  his  own  lot  If  the  complainant 
had  had  no  right  to  erect  the  wall  partly  over  the  line  of  Win- 
dom's  lot,  then  the  consent  of  the  latter  thereto,  or  even  his 
acquiescence,  with  full  knowledge,  might  be  sufiScient  to  estop 
him  and  his  grantees  to  demand  its  removal. 

However  this  might  be,  it  would  afford  no  ground  for  an  es- 
toppel to  the  exercise  of  the  undoubted  right  of  dominion  over 
the  remainder  of  his  lot  But  the  right  of  the  complainant  to 
build  his  house  wall  partly  across  the  division  line  of  the  lots 
was  in  no  respect  dependent  upon  the  consent  or  acquiescence 
of  Windom.  It  was  given  by  the  plain  terms  of  a  section  of  the 
building  regulations  that  had  been  in  force  in  the  city  of  Wash- 
ington since  October  17,  1791,  the  authority  for  the  enactment 
of  which  has  a  peculiar  foundation. 

In  the  conveyance  by  the  original  proprietors  to  the  commis- 
sioners for  the  foundation  of  the  capital  city,  it  was  declared  that 
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the  property  so  conveyed  should  be  subject  to  such  terms  and 
conditions  as  should  be  thought  reasonable  by  the  President  for 
the  time  being  for  regulating  the  material  and  manner  of  the 
buildings  on  the  lots  generally  in  said  city,  or  in  particular 
streets  or  parts  thereof,  for  conmion  convenience,  safety,  and 
order ;  provided  such  terms  and  conditions  be  declared  before  the 
sale  of  any  of  the  said  lots. 

«  On  October  17,  1791,  and  before  the  sale  of  any  lots  under 
the  terms  of  the  grant  to  the  commissioners.  President  Washing- 
ton promulgated  the  rule  respecting  party  walls  that  is  embodied 
in  §  62  of  the  regulations  as  re-enacted  and  amended.  United 
States  ex  rel.  Strasburger  v.  District  of  Columbia,  6  Mackey, 
389,  394;  Priest  v.  Talbott,  16  App.  D.  C.  422,  424. 
.  Section  62  further  provides  that  "the  first  builder  shall  be 
reimbursed  one  moiety  of  the  charge  of  such  party  wall,  or  so 
much  thereof  as  the  next  builder  shall  have  occasion  to  make  use 
of,  before  such  next  builder  shall  in  any  way  use  or  break  into 
the  wall,  the  charge  or  value  thereof  to  be  set  by  the  person 
or  persons  so  appointed  by  the  commissioners."  As  the  wall 
was  built  under  a  permit  from  the  commissioners,  and  occupied 
no  more  space  than  the  regulations  authorized,  Windom  was 
powerless  to  prevent  its  erection,  and  his  apparent  acquiescence 
can  be  regarded  as  nothing  more  than  an  unquestioning  acquies- 
cence in  the  enforcement  of  the  law.  But  no  matter  what  might 
have  occurred  as  between  Hutchins  and  Windom  in  regard  to 
the  construction  of  this  wall,  Mrs.  Munn  had  no  actual  notice 
of  anything  affecting  the  title  which  she  acquired.  All  the  notice 
that  can  be  imputed  to  her  is  that  of  the  existence  of  a  party  wall 
with  its  legal  incidents  and  nothing  more. 

It  appears  without  contradiction,  as  we  have  seen,  that  she 
subsequently  utilized  a  part  of  this  wall  in  the  erection  of  two 
small  additions  to  her  building,  and  paid  the  complainant,  who 
seems  to  have  raised  no  objection  to  the  construction,  for  so  much 
as  was  used,  in  compliance  with  the  provisions  of  the  regulation 
relating  to  party  walls. 

2.  The  fact  that  in  erecting  his  house  the  complainant  pro- 
vided certain  windows  overlookii^  the  then  imoccupied  ground 


Digitized  by  VjOOQ IC 


HUTCHINS  V.  MUNN.  101 

D.  C]  Opinion  of  the  Court. 

of  the  Windom  lot,  without  objection  by  or  with  the  axsquiescence 
of  Windom,  invested  him  with  no  easement  in  said  spaee  for  the 
enjoyment  of  light  and  air  by  means  of  said  windows. 

Even  if  the  grant  of  snch  an  easement  might,  under  some 
circumstances,  be  implied, — a  question  not  necessary  to  be  deter- 
mined,— the  foregoing  are  clearly  insuflScient  for  such  purpose. 

Whilst  the  location  of  the  windows  is  not  made  clear  by  the 
allegations  of  the  bill,  it  would  seem  that  they  open  upon  the 
apace  of  the  complainant's  lot  made  by  the  re-entrant  angle  here- 
tofore mentioned  in  the  description  of  the  wall  of  his  house. 
Neither  Windom  nor  his  grantee  could  have  prevented  the  in- 
sertion or  maintenance  of  these  windows ;  nor  had  they  any  right 
of  action  against  him  for  thus  overlooking  their  private  grounds. 
In  such  case  "the  party  has  no  remedy,  if  he  is  not  guarded  in 
his  privacy  by  deed  or  contract,  but  to  build  on  the  adjoining 
land  opposite  the  oflFensive  window.'*  Schafer  v.  Baker ^  16  App. 
D.  C.  213,  222. 

Even  had  the  complainant,  by  means  of  those  windows,  en- 
joyed the  benefit  of  continuous,  unobstructed  passage  of  light  and 
air  across  the  open  space  on  the  adjoining  lot  for  a  period  of 
more  than  twenty  years,  he  would  not  be  entitled  to  claim  an 
easement  therein  by  prescription  or  presumption  of  grant  The 
authorities  in  this  country  are  practically  unanimous  in  hold- 
ing that  no  such  easement  can  be  thus  acquired.  19  Am.  &  Eng. 
Enc.  Law,  p.  118. 

But  were  it  conceded  that,  by  his  acquiescence  in  or  express 
consent  to  the  erection  and  enjoyment  of  windows  overlooking 
his  vacant  ground,  the  grant  of  an  easement  might  have  been 
raised  by  implication  or  estoppel  as  against  Windom,  his  grantee, 
without  restriction  or  notice,  could  not  be  bound  thereby.  The 
mere  existence  of  the  windows  in  the  adjoining  house,  at  the 
time  of  the  conveyance  to  Mrs.  Munn,  was  not  sufficient  to  put 
her  upon  notice  of  the  grant  of  the  perpetual  easement  that  is 
claimed. 

It  would  seem  that,  by  the  weight  of  American  authority,  one 
who  erects  a  house  upon  a  lot  belonging  to  him,  with  windows 
overlooking  an  adjoining  vacant  lot  and  receiving  light  and 
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air  across  the  same,  and  then  conveys  to  another,  is  not  there- 
by precluded  from  building  on  the  adjoining  lot^  wliether  be- 
fore owned  or  subsequently  acquired,  in  such  way  as  to  inter- 
cept the  passage  of  air  and  light  through  said  windows.  Keats 
V.  Hugo,  115  Mass.  204;  15  Am.  Rep.  80;  Cherry  v.  Stein,  11 
Md.  1,  24 ;  19  Am.  &  Eng.  Enc.  Law,  p.  115.  The  foregoing 
doctrine  is  not,  however,  involved  in  this  case,  and  is  referred 
to  merely  by  way  of  illustration. 

3.  An  additional  contention  of  the  complainant  is  founded 
on  the  alleged  violations  of  the  provisions  of  the  building  regu- 
lations in  the  matter  of  granting  the  permit  under  which  the 
work  of  construction  upon  the  lot  of  Mrs.  Munn  had  been  car- 
ried on.  These  are,  first,  that  the  application  was  made  by 
Charles  A.  Munn  instead  of  by  his  wife,  the  real  owner ;  second, 
that  the  permit  was  issued  to  him  and  not  to  her;  and  third, 
that  the  permit  fails  to  preserve  at  least  10  per  cent  of  the 
lot  and  premises  free  from  all  construction  from  ground  to 
sky  for  the  purposes  of  light  and  ventilation,  as  is  required  by 
§  33  of  the  said  regulations. 

It  would  seem  that,  notwithstanding  the  new  construction  as 
permitted,  the  facilities  for  light  and  ventilation  on  the  prem- 
ises of  Mrs.  Munn  fully  satisfy  the  requirements  of  the  build- 
ing regulations  as  amended  before  the  issuance  of  the  permit. 
But  be  that  as  it  may,  the  complainant,  having,  as  we  have  seen, 
sustained  no  legal  injury  through  the  construction  on  the  ad- 
jacent premises,  has  no  foundation  upon  which  to  raise  the  ques- 
tion of  the  sufficiency  of  light  and  air  in  so  far  as  those  prem- 
ises alone  are  concerned,  or  one  relating  solely  to  irregularities 
in  the  proceedings  to  obtain  the  requisite  permit  from  the  Dis- 
trict authorities. 

The  contract  for  the  building  having  been  let  by  the  owner 
of  the  premises,  and  construction  thereunder  begun,  the  permit, 
though  issued  upon  the  application  of  her  husband  and  in  his 
name,  would  bind  the  public  authorities  themselves,  unless  in 
an  action  instituted  by  them  they  would  be  able  to  show  a  clear 
case  of  departure  from  its  terms,  or  danger  to  public  interests 
of  which  they  are  the  lawful  conservators.  Dainese  v.  Cooke, 
91  U.  S.  580,  683,  23  L.  ed.  251,  262. 
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4.  It  appears  from  the  pleadings  and  the  gronnd  plan  of  the 
proposed  construction  attached  thereto  as  an  exhibit^  that  the 
western  wall  of  Mrs.  Munn's  addition  stands  in  part  upon  the 
lot  of  complainant  for  a  portion,  if  not  all,  of  the  distance  be- 
tween the  comer  of  his  house  and  the  building  line  on  Massa- 
chusetts avenue.  This  extension^  of  from  10  to  15  feet^  is  a 
prolongation  of  the  wall  erected  bj  the  complainant  in  the  con- 
struction of  his  own  house,  and  occupies  no  more  space  than  is 
permitted  by  the  regulation  providing  for  the  erection  of  party 
walls.  The  validity  of  the  regulation  permitting  the  owner  of 
a  lot  to  erect  the  wall  of  his  building  partly  upon  the  adjoining 
lot  of  another  to  the  street  building  line  is  not  denied;  but  the 
complainant  contends  that  where  there  has  been  a  construction 
by  either  party,  for  a  portion  of  this  distance,  the  power  under 
the  regulation  is  thereby  exhausted,  and  further  construction 
on  the  same  line  becomes  dependent  upon  consent  We  can  not 
accede  to  this  view.  The  right  to  erect  such  a  division  wall 
between  adjoining  premises  of  diverse  ownership  is  distinct  in 
each,  and  runs  with  the  title  in  its  changes.  Such  being  the 
case,  its  exercise  can  not  be  determined  by  the  act  of  one  party 
without  some  form  of  binding  consent  on  the  part  of  the  other. 
When  one  builds  a  party  wall  in  the  execution  of  a  permitted 
plan  of  improvement  upon  his  own  lot,  he  may  regulate  its 
length  at  pleasure.  The  adjacent  owner  is  not  concluded  by  the 
other's  choice,  but  may  build  at  his  own  pleasure,  within  the 
limitations  of  the  public  regulations.  In  doing  so  he  may  use 
the  wall  of  his  neighbor  for  the  whole  or  a  part  of  its  length, 
and  may  prolong  it  in  either  direction.  If  he  uses  no  part  of  it 
lie  is  not  compelled  to  pay  any  portion  of  the  cost  of  construc- 
tion. If  he  uses  a  part  only,  he  must  first  pay  a  oorresponding 
portion. 

It  will  not  be  claimed  that  the  regulation  in  express  terms 
requires  that  he  shall  exercise  his  election  once  for  all.  Neces- 
sarily it  must  have  occurred  time  and  again  since  the  first  pro- 
mulgation of  the  regulation,  and  will  likewise  occur  in  the  fu- 
ture growth  of  the  city,  that  an  owner,  owing  to  limited  means 
or  other  controlling  conditions,  would  build  a  small  house  at 
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first  and  use  but  a  limited  portion  of  a  ready  constructed  party 
wall.  Subsequently,  he,  or  his  successor  in  the  title,  might  find 
it  necessary  or  desirable  to  extend  the  old  building,  or  substi- 
tute it  with  another  of  greater  size. 

On  the  other  hand,  the  first  builder  might  be  immediately  fol- 
lowed by  the  adjoining  owner  with  a  prolongation  of  the  wall 
in  the  construction  of  a  larger  building.  To  say,  in  either  case, 
that  the  power  to  build  an  additional  party  wall  without  mutual 
consent  has  become  exhausted  would  be  an  unreasonable  restric- 
tion^  the  intent  to  create  which  ought  plainly  to  appear  in  the 
words  of  the  regulation. 

The  decision  upon  which  the  appellant  relies  in  support  of  his 
contention  is  foimded  on  a  very  different  state  of  facts.  Calme- 
let  V.  Bichl,  48  Neb.  606,  67  K  W.  467.  There  in  tiie  absence 
of  a  party  wall  regulation,  one  was  built  by  mutual  agreement 
for  houses  of  three  stories  in  height  Subsequently,  one  of  them, 
without  the  consent  of  the  other^  commenced  to  raise  the  wall 
one  story  higher,  and  an  injunction  was  granted  to  prevent  it. 
He  had  no  right  to  use  the  wall  beyond  the  terms  of  his  contract 

Though  the  complainant  may  suffer  great  hardship  through 
the  cutting  off  of  light,  air,  and  view  heretofore  freely  enjoyed, 
that  fact  alone  can  not  justify  a  court  of  equity  in  restraining 
the  adjoining  owner  from  the  exercise  of  lawful  dominion  over 
his  own  property.  The  decree  must  therefore  be  affirmed,  with 
costs ;  and  it  is  so  ordered.  Affirmed. 


WESTERN  UNION  TELEGRAPH  COMPANY  v. 
LIPSCOMB.* 


ADMiinsnATioir;    Death   bt  Wborgful   Act,  Acnoir   itni;    8tatdtobt 

CONBTSUCnON. 

1.  AdministTatioii  is  properly  granted  in  this  District  upon  the  estate  of 
an  intestate  who  died  here  as  the  result  of  an  accident  received  here, 

*App<nnimefii  of  Adminitirator  —  Jwri^didion, —  As  to  what  assets,  in- 
cluding claim  for  damages  for  wrongful  death,  will  give  jurisdiction  to  ap- 
point administrator,  see  editorial  note  to  Manning  ▼.  Leighton,  24  L.  R.  A. 
684,  presenting  the  authorities  on  that  question. 
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although  he  was  a  non-resident  and  left  no  resideilt  next-of-kin  and 
no  estate  here,  except  a  claim  hy  his  personal  representative,  under 
the  act  of  Congress  of  February  17,  1885  (23  Stat,  at  L.  807,  chap. 
126),  for  his  alleged  negligent  killing,  and  although  an  administrator 
appointed  in  the  place  of  his  last  domicil  might  have  maintained  an 
action  on  such  a  claim  under  the  act  of  Congress  of  February  28,  1887 
(24  Stat,  at  L.  431,  chap.  281),  allowing  foreign  administrators  and 
executors  to  sue  in  this  District  as  if  letters  had  been  granted  here. 
2.  That  provision  of  the  act  of  Congress  of  February  17,  1886  (23  Stat, 
at  L.  307,  chap.  126),  which  provides  that  the  right  of  action  for  the 
negligent  killing  of  one  who  might  have  maintained  such  an  action 
had  he  survived  shall  be  availed  of  by  and  in  the  name  of  the  "per- 
sonal representative"  of  the  deceased,  must  be  construed  in  pari  ma^ 
teria  with  the  provisions  of  the  pre-existing  statute  providing  for  the 
appointment  of  an  "administrator"  to  administer  the  personal  estate 
of  a  decedent  for  the  benefit  of  his  creditors  and  distributees,  al- 
though the  first  named  act  excludes  the  creditors,  and  directs  the 
recovery,  if  any,  to  be  distributed  to  the  widow  and  next  of  kin. 

No.  1281.     Submitted  April  14,  1008.     Decided  May  19,  1808. 

Hearing  on  an  appeal  by  the  petitioners  from  an  order  of 
the  Supreme  Court  of  the  District  of  Columbia,  sitting  as  a 
court  of  probate,  dismissing  a  petition  to  vacate  an  order  grant- 
ing letters  of  administration.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  case  as  follows: 

This  is  an  appeal  from  an  order  of  the  Supreme  Court  <xf  the 
District  of  Columbia  in  special  term  for  probate  business,  re- 
fusing an  application  to  set  aside  and  vacate  letters  of  admin- 
istration granted  to  Andrew  A.  Lipscomb,  on  the  estate  of  John 
McMahon,  deceased. 

It  appears  that  John  McMahon,  the  deceased,  died  in  this 
District,  on  the  19th  day  of  March,  1901,  intestate,  aged  about 
30  years,  and  without  leaving  wife  or  children.  He  left  sur- 
viving him,  his  father,  and  several  brothers  and  sisters  as  his 
next  of  kin,  all  of  whom  resided  out  of  this  District;  and  the 
deceased  himself  was,  at  the  time  of  his  death,  a  resident  of  the 
State  of  Virginia.  He  left  no  personal  estate,  and  owed  no  debts; 
but  shortly  after  his  death  an  application  was  made  for  letters 
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of  administration  by  Arthur  McMahon,  a  brother  of  the  deceased, 
in  which  application  it  was  stated  that  the  deceased  left  no  per- 
sonal estate,  ^Tbut  left  surviving  to  his  administrator  a  right  of 
action  for  the  negligent  and  careless  killing  of  the  deceased  for 
the  benefit  of  his  next  of  kin,  ss  provided  for  by  the  statute  in 
force  in  this  District  in  such  cases."  It  is  conceded  that  the 
deceased  died  in  the  District  of  Columbia,  and  that  he  came  to 
his  death  by  an  accident  occurring  in  this  District,  and  that  he 
had  his  residence  at  the  time  in  Alexandria,  State  of  Virginia. 
It  is  also  conceded  that  he  left  no  wife  or  children,  but  left  sur- 
viving him  his  father,  and  several  brothers  and  sisters,  none  of 
whom  resided  in  this  District.  The  father,  and  brothers,  and 
sisters  all  renounced  the  right  to  receive  letters  of  administration, 
and  recommended  that  such  letters  should  be  granted  to  Andrew 
A.  Lipscomb,  Esquire,  and  letters  were  accordingly  granted  to 
him  on  the  10th  day  of  July,  1901,  and  he  duly  qualified  as  such 
administrator. 

Immediately  after  obtaining  letters  of  administration  the  ad- 
ministrator instituted  an  action  in  the  supreme  court  of  this 
District  against  the  appellants  in  this  appeal,  namely,  the  West- 
ern Union  Telegraph  Company,  the  Chesapeake  and  Potomac 
Telephone  Company,  and  the  District  of  Columbia,  under  the 
act  of  Congress  of  February  17,  1885  (23  Stat  at  L.  307,  chap. 
126,)  to  recover  damages  from  the  defendants  in  the  action, 
for  causing,  as  alleged,  the  death  of  the  decedent  in  this  District, 
on  March  19,  1901.  The  defendants  appeared  to  the  action, 
and  pleaded  to  the  declaration  the  general  issue  plea  of  not 
guilty. 

After  this,  the  defendants  applied  to  the  supreme  court  of  the 
District  in  special  term  for  probate  business,  to  vacate  the  let- 
ters of  administration  granted  to  Lipscomb,  upon  the  ground 
that  the  letters  were  improvidently  issued  upon  a  mistake  of  fact 
as  to  the  residence  of  the  decedent  at  the  time  of  his  death,  and 
as  to  who  were  his  next  of  kin ;  that  said  decedent  was  a  resident 
of  Alexandria,  Ya.,  at  the  time  of  his  death,  although  he  died 
in  the  District  of  Coliunbia ;  and  that  he  left  no  personal  or  real 
estate  in  the  District  of  Columbia ;  and  therefore,  it  is  oontended. 
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the  court  was  without  jurisdiction  to  grant  letters  of  administra- 
tion here,  and  that  such  letters  are  null  and  void. 

This  application  was  answered  by  the  administrator,  and  the 
grounds  of  it  controverted  in  all  respects.  The  court  below, 
upon  hearing,  refused  to  vacate  the  letters,  and  from  the  order 
denying  the  application  this  appeal  is  taken. 

Mr,  J.  Hvbley  Ashton  and  Mr.  Clarence  R.  Wilson  for  the  ap- 
pellant the  Western  Union  Telegraph  Company;  Mr,  J,  J. 
Darlington  for  the  appellant  the  Chesapeake  &  Potomac  Tele- 
phone Company;  and  Mr,  Andrew  B.  Z?ut;aH,  Corporation 
Counsel  for  the  appellant  the  District  of  Columbia: 

1.  The  act  of  February  17,  1885,  is  not  a  statute  of  jurisdic- 
tion, and  conferred  no  power  on  the  orphans'  court  to  grant  the 
letters  of  administration  in  question  to  the  appellee.  Brigg  v. 
Walker,  171  U.  S.  471 ;  Campbell  v.  Porter,  162  U.  S.  478. 

Not  only  is  it  an  established  general  rule  of  law  that  the 
jurisdiction  of  an  inferior  court  is  never  to  be  presumed,  and 
must  be  clearly  exhibited,  but  by  subchapter  15,  section  20,  of 
the  Maryland  statute  of  1798,  chapter  101,  it  is  carefully  pro- 
vided that  the  orphans'  court  shall  not,  under  the  pretext  of  in- 
cidental power  or  constructive  authority,  exercise  any  jurisdic- 
tion whatever  not  expressly  given  by  this  act  or  some  other  law. 
This  is  a  continuous  provision  of  the  jurisdictional  law  of  the 
orphans'  court,  and  is  referred  to  by  the  supreme  court  in  Kane 
V.  Paul,  14  Pet.  40,  as  ^"the  stem  manner  in  which  that  court 
is  confined  within  its  jurisdiction  by  the  statute  of  1798."  A 
jurisdiction  in  an  inferior  court,  at  least,  will  never  be  created 
by  the  mistaken  inference  or  erroneous  assumption  of  the  legis- 
lature that  such  a  jurisdiction  exists.  Herson's  Case,  39  Me. 
481.  If  it  were  dear,  therefore,  from  the  terms  of  the  act  of 
1885,  that  Congress  actually  assumed  or  supposed,  when  it 
passed  that  act,  that  the  orphan's  court  then  possessed  jurisdic- 
tion to  grant  letters  of  administration  on  the  estate  of  a  non- 
resident intestate,  dying  without  property  in  this  District,  for 
the  purpose  of  a  suit  here  under  the  act,  the  fact  could  not 
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create  or  vest  such  a  jurisdiction  in  the  orphans'  court,  or  war- 
rant  the  court  in  exercising  it,  if  by  the  statute  of  1798,  it  had 
ar/1  bfls  no  such  jurisdiction.  But  there  is  no  legal  reason  to  be- 
lieve or  infer  that  Congress,  when  it  passed  the  act  of  1885, 
labored  under  any  erroneous  impression  in  regard  to  the  then 
existing  jurisdiction  of  the  orphans'  court  of  the  District,  or  sup- 
posed that  it  was  entitled  by  law  to  grant  administration  in  such 
a  case  as  above  mentioned,  because  Congress  had  already  by  the 
act  of  June  24,  1812,  chapter  106  (re-enacted  Feb.  28,  1885), 
authorized  an  executor  or  administrator  appointed  by  the  proper 
court  of  the  State  or  territory  of  the  domicil  of  the  deceased,  to 
bring  suit  in  this  District  for  the  cause  of  action  created  by  the 
act  of  1886,  and  it  must  be  supposed  that  within  the  contempla- 
tion of  Congress  such  "personal  representative"  of  a  non-resident 
decedent  was  the  party  entitled  to  sue,  and  who  would  sue,  here, 
under  that  act  In  jurisdictions  where  a  statute  like  our  act 
of  1812  exists,  a  foreign  administrator  is  entitled  to  maintain 
such  an  action  as  that  authorized  by  the  act  of  1885.  Jeffersorir 
ville  R.  Co.  V.  Hendricks,  26  Ind.  228 ;  Wabash  &e.  B.  Co.  v. 
Shacklett,  105  HI.  364;  Kansas  P.  R'y.  Co.  v.  Cutter,  16  Kan. 
568 ;  Leonard  v.  Columbia,  8,  N.  Co.  84  N.  Y.  48.  See  also  Den- 
nick  V.  Railroad  Co.  103  U.  S.  11, 19,  20 ;  Stewart  v.  B.  &  0.  B. 
Co.  168  U.  S.  445,  449 ;  Perry  v.  St.  J.  &  W.  R.  Co.  29  Kan.  299. 
If  there  is  any  deficiency  or  omission  in  the  statute  law  in  force 
in  this  District  with  regard  to  the  jurisdiction  of  the  orphans' 
court,  or  on  any  other  subject,  which  should  properly  be  supplied, 
the  remedy  is  with  Congress,  and  not  the  courts.  As  wejl  said 
by  the  supreme  court  of  Kansas,  "instead  of  requiring  the  in- 
stitution of  an  action  in  the  name  of  the  'personal  representative' 
of  the  deceased,  where  death  ensues  from  the  wrong  done,  the 
legislature  can  authorize  an  actioh  to  be  maintained  in  the  name 
of  the  widow  or  some  of  the  next  of  kin  of  the  deceased."  Lime- 
killer  V.  Railroad  Co.  33  Kan.  83,  90.  This  might  very  prop- 
erly be  done  by  Congress,  but  the  courts  have  no  power  to 
amend  the  act  This  has  been  done  in  England,  by  an  amendment 
of  Lord  Campbell's  act  (27  &  28  Vic.  c  96,  in  1864),  which 
provides  that  where  there  is  no  "personal  representative"  of  the 
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person  whose  death  has  been  caused,  or  if  no  action  is  brought 
by  him,  within  a  certain  time,  all  or  any  of  the  beneficiaries  of 
the  action  given  by  the  statute,  may  sue  in  their,  own  names. 

In  England  no  court  of  ordinary  had  the  right  to 
grant  letters  of  administration  for  the  purpose  of  a  suit 
by  the  administrator  under  Lord  Campbell's  act.  The 
statutory  jurisdiction  of  the  orphans'  court  of  the  Dis- 
trict to  grant  administration  in  case  of  intestacy  is 
in  fact  founded  on  and  limited  by  the  principals  regulating 
the  jurisdiction  of  the  ordinary  in  England,  which  could  only 
be  exercised  in  respect  to  chattels  or  effects  belonging  to  the  de- 
ceased at  the  time  of  his  death  which  had  a  locality  or  local 
situs  within  the  ordinary's  province  or  diocese,  and  were  so 
locally  situated  there  as  that  he  could  dispose  of  them  ^'in  pios 
1M8U8/*  The  contention  of  appellants  is  not  affected  by  the  de- 
cision of  this  court  in  Asphalt  Co.  v.  Mackey,  15  App.  D.  C. 
410;  in  which  the  decedent  upon  whose  estate  letters  of  ad- 
ministration were  granted  for  the  purpose  of  bringing  suit  un- 
der the  act  of  1885,  was  a  resident  of  the  District  of  Columbia, 
and  the  only  point  contended  for  by  appellants  was  that,  de- 
cedent having  left  no  assets,  the  probate  court  was  without  juris- 
diction to  grant  letters. 

2.  The  orphans'  court  had  no  jurisdiction  by  the  Maryland 
statute  of  1798,  ch.  101,  to  grant  the  letters  of  administration 
on 'the  estate  of  McMahon,  a  nonresident  decedent,  in  question, 
and  they  were  and  are  invalid  and  void  under  the  law  of  this 
District  The  orphans'  court  is  of  a  peculiarly  special  limited 
jurisdiction,  and  is  confined  to  the  letter  of  its  authority,  and 
the  facts  necessary  to  clothe  it  with  jurisdiction  must  affirmative- 
ly appear  on  the  face  of  its  proceedings,  and  cannot  be  left  as 
matter  of  inference  or  presumption.  As  said  by  Chief  Justice 
Marshall,  "the  statute  forbids  the  judge  to  exercise  any  implied 
powers."  1798,  c.  101,  subc.  15,  §  20  supra;  Yeaton  v.  Lynn, 
5  Pet.  230 ;  Spencer  v.  Ragan,  9  Gill.  482 ;  United  States  v. 
Walker,  109  U.  S.,  258 ;  Campbell  v.  Porter,  162  IT.  S.  478. 
The  only  law  authorizing  the  orphans'  court  to  exercise  juris- 
diction in  regard  to  the  granting  of  letters  of  administration  at 
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the  time  the  present  letters  were  issued  to  the  appellee,  under 
which  the  court  is  forbidden  to  exercise  any  implied  power,  is 
contained  in  the  Maryland  act,  1798,  c.  101,  subc.  6  §  2. 
The  foundation  of  this  jurisdiction  is  the  existence  and  presence 
of  *'goods,  chattels,  or  personal  estate,"  left  by  a  decedent  within 
the  District^  and  it  would  seem  no  less  than  absurd  to  designate 
such  a  transitory  action  for  tort  as  that  given  by  the  act  of  1886, 
unknown  to  the  law  of  any  English-speaking  country  at  the  time 
of  the  act  of  1798,  and  created  nearly  eighty  years  afterwards, 
and  which  cannot  operate  to  increase  the  volume  of  a  decedent's 
estate,  as  "goods,  chattels,  or  personal  estate,"  left  by  him  in  the 
District,  within  the  meaning  and  contemplation  of  the  act  of 
1798.  StewaH  v.  B.  <£  0.  R.  R.  Co.  168  U.  S.  445,  449.  Perry 
V.  R.  R.  Co.  29  Kan.  299  (cited  with  approval  in  Scott  v.  Mc- 
Neal  154  U.  S.  43).  R.  R.  Co.  v.  Swayne,  26  Ind.  477.  Mai' 
lory  V.  R'y.  53  Kan.  557.  As  the  orphans'  court  had  no  juris- 
diction to  grant  these  letters,  the  grant  was  void  ah  initio,  and 
conferred  no  power  or  authority  on  the  appellee  to  sue  the  appel- 
lants as  "the  personal  representative"  of  the  decedent  Re 
Coit,  3  App.  D.  C.  246;  King  v.  United  States,  37  Ct  CI.  529; 
Crosby  v.  Leavitt,  4  Allen,  410 ;  Crimes  v.  T albert,  14  Md.  169 ; 
Thumb  V.  Oresham,  2  Met  (Ky.)  306;  Korer  Intestate  Law, 
249;  1  Woemer,  Administration,  440.  Griffith  v.  Frazier,  8 
Cranch,  28. 

3.  The  orphans'  court  should  have  revoked  the  letters  in 
question  as  void  under  the  jurisdictional  law  of  the  court,  upon 
the  facts  disclosed  to  it  by  this  record.  The  petition  of  a  brother 
of  the  deceased,  on  which  the  letters  were  issued,  was  based  upon 
the  jurisdictional  averment  of  the  residence  of  the  intestate  in 
the  District  It  was  the  duty  of  the  court  when  the  truth  of 
the  fact  was  disclosed  to  it,  and  by  whomsoever  disclosed,  to  ex- 
punge these  illegal  letters  from  its  records,  as  improvidently  or 
improperly  issued,  by  mistake  of  jurisdiction,  and  void  ab  initio. 
The  legal  character  and  importance  of  such  an  averment  as  to 
the  residence  of  the  deceased  in  the  District  is  apparent  when 
it  is  considered  as  involving  a  possible  adjudication  or  finding  of 
the  alleged  fact  by  the  court,  when  it  granted  the  letters,  which 
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might  preclude  the  appellants  from  questioning  the  validity  of 
the  letters  in  a  collateral  proceeding,  under  the  principles  in 
force  in  some  jurisdictions,  and  possibly  in  this  District  See 
R'y.  Co.  V,  Gorman,  7  App.  D.  C.  91. 

The  court  below  was  entitled  to  be  truthfully  informed  as  to 
the  actual  relationship  of  the  persons  purporting  to  assent  to 
the  petition  for  letters  to  the  appellee,  as  the  next  of  kin  of  the 
decedent  The  interests  of  the  community  require  that  such  an  ex 
parte  application  should  present  the  truth  and  nothing  but  the 
truth  of  the  case.  Gross  v.  Howard,  62  Me.  196.  Upon  the 
facts  disclosed  by  the  record,  the  proper  remedy  of  the  ap- 
pellants, under  the  Maryland  authorities  above  cited,  is  by  ap- 
plication to  the  orphans'  court  to  vindicate  its  lawfid  jurisdic- 
tion and  purge  its  records  by  canceling  these  letters.  Rahorg  v. 
Hammond,  2  Harr.  &  G.  42 ;  Fishwich  v.  Sewell,  4  Harr.  &  J., 
394;  Donohue  v.  Daniel,  58  Md,  595,  601. 

4.  The  ground  upon  which  the  court  below  dismissed  the 
present  'petition  is  untenable.  It  would  have  been  the  right 
and  duty  of  the  court  sva  sponte,  as  soon  as  advised  of  its  want 
of  jurisdiction  to  issue  the  letters,  to  set  them  aside.  R'y.  Co.  v. 
Swan,  111  U.  S.  379;  County  Court  v.  Bissell,  2  Jones  L.  387; 
Mallory  v.  R'y.  53  Kan.  557 ;  Watson  v.  Glover,  77  Ala.  323. 
The  theory  that  as  the  appellants  have  no  interest 
in  the  estate  of  the  decedent,  as  creditors  or  legatees 
(when  confessedly  there  is  no  estate  for  anybody  to 
have  an  interest  in),  they  have  no  right  to  question  the  validity 
of  the  letters  granted  to  the  appellee,  and  no  interest  in  their 
revocation,  when  they  are  the  only  parties  in  the  world  affected 
by  the  grant  of  the  letters,  as  issued  without  authority  of  law, 
for  the  identical  purpose  for  which  they  have  been  used  against 
them,  under  the  act  of  1885,  is  quite  unintelligible.  By  the 
effect  of  that  act,  if  no  other,  the  appellants  have  a  legal  right, 
based  upon  a  legal  interest  in  the  matter  of  the  grant  of  these 
letters,  to  question  in  this  way  the  legal  validity  of  their  grant 
to  the  appellee  upon  the  ground  that  the  court  had  no  jurisdiction 
to  appoint  him,  or  to  confer  any  authority  upon  him,  for  the 
object  and  purposes  of  the  action  brought  by  him  against  the 
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appellants.  jB  y.  Co.  v.  8wayns,  26  Ind.  477;  Mallory  v.  R'y.  58 
Kan.  557;  Dofialdson  v.  Lewis,  7  Mo.  App.  403.  The  letters 
directly  affect  their  property,  may  operate  to  take  away  their 
property,  and,  if  they  were  issued  without  authority  of  law, 
their  operative  effect  may  he  to  deprive  appellants  of  their  prop- 
erty without  due  process  of  law,  in  violation  of  the  Constitution. 
Scolt  v.  McNeal,  154  U.  S.  34,  44,  46,  50,  51. 

5.  The  letters  in  question  being  void  ab  initio,  and  the  graat 
of  the  same  a  mere  nullity,  appellants  had  the  right  to  apply 
when  they  did  for  their  revocation.  Olmstead'a  Appeal,  43 
Conn.  110,  11Z\  Denlon  v.  Dcmbury,  48  Coom,  368,  372;  Holy- 
oke  V.  HaskinSf  5  Pick.  20, 

The  appellee,  Mr.  Andrew  A.  Lipscomb,  appeared  in  proper 
person. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court: 

It  is  not  shown  whether  letters  of  administration  could  have 
been  obtained  in  Virginia,  where  the  deceased  had  his  residence 
at  the  time  of  his  death,  or  not.  If  such  letters  had  been  ob- 
tained in  that  jurisdiction,  it  would  seem  clear  the  administra- 
tor could  have  sued  and  maintained  the  action  in  this  District 
for  the  alleged  wrongful  or  negligent  killing  of  the  deceased 
here,  under  the  act  of  Congress  of  February  28,  1887  (24  Stat 
at  L.  431,  chap.  281),  authorizing  foreign  executors  and  ad- 
ministrators to  sue  and  maintain  actions  in  this  District^  as  if 
letters  had  been  granted  here.  But  we  think  there  is  no  grouud 
for  declaring  the  letters  of  administration  granted  to  Lipscomb 
to  be  null  and  void  for  the  causes,  or  any  of  them,  stated  by  the 
appellants. 

The  fact  that  the  deceased  had  his  domicil  in  Virginia,  and 
that  he  had  no  estate  here,  at  the  time  of  his  death  are  not  con- 
clusive against  the  right  to  obtain  letters  of  administration  in 
this  District  There  are  no  negative  or  prohibitory  terms  em- 
ployed in  the  statute  authorizing  the  grant  of  letters  of  ad- 
ministration, that  confines  the  right  to  the  case  where  it  can  be 
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shown  that  the  deceased  left  personal  estate  to  be  administered 
for  the  benefit  of  creditors  and  distributees.  If  there  be  other 
legitimate  functions  to  be  performed^  and  which  can  only  be  per- 
formed, by  an  administrator,  letters  of  administration  may  be 
granted  for  the  purpose,  by  necessary  implication. 

The  act  of  Congress  of  1885,  chap.  126,  provides  "that  when- 
ever, by  an  injury  done  or  happening  within  the  limits  of  the 
District  of  Columbia,  the  death  of  a  person  shall  be  caused  by 
the  wrongful  act^  neglect,  or  default  of  any  person  or  corpora- 
tion, and  the  act,  neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured,  or,  if  the  person 
injured  be  a  married  woman,  have  entitled  her  husband,  either 
separately  or  by  joining  the  wife,  to  maintain  an  action  and  re- 
cover damages,  the  person  who  or  corporation  which  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages  for  sudi  death,  notwithstanding  the  death  of  the  per- 
son injured,  even  though  the  death  shall  have  been  caused  under 
circumstances  which  constitute  a  felony ;  and  such  damages  shall 
be  assessed  with  reference  to  the  injury  resulting  from  such  act, 
neglect^  or  default^  causing  such  death,  to  the  widow  and  next 
of  kin  of  such  deceased  person.*'  ♦  ♦  ♦  "That  every  such 
action  shall  be  brought  by  and  iu  the  name  of  the  personal  rep- 
resentative of  such  deceased  person,  and  within  one  year  after 
the  death  of  the  party  injured ;  and  that  the  damages  recovered  in 
such  action  shall  not  be  appropriated  to  the  payment  of  the  debts 
or  liabilities  of  such  deceased  person,  but  shall  inure  to  the  bene- 
fit of  his  or  her  family,  and  be  distributed  according  to  the  pro- 
visions of  the  statute  of  distributions  in  force  in  said  Distriot  of 
Columbia." 

The  terms  personal  representative  of  the  deceased  mean,  of 
course,  administrator  or  executor  constituted  according  to  law, 
and  the  statute  giving  the  right  of  action  contemplates  that  there 
shall  be  such  personal  representative  duly  appointed  to  give 
effect  to  the  statute;  or,  otherwise,  the  right  would,  in  certain 
cases,  be  simply  nugatory  for  the  want  of  a  proper  party  to  in- 
stitute and  prosecute  the  action.  That  provision  of  the  act  of 
1885,  chap.  126,  which  provides  that  the  right  of  action  shall 
Vol.  XXII— 8 
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be  availed  of  by  and  in  the  name  of  the  personal  representative 
of  the  deceased,  though  contained  in  a  subsequent  statute,  must 
be  construed  in  pari  materia  with  the  provision  in  the  pre-exist- 
ing statute  providing  for  the  appointment  of  an  administrator  to 
administer  the  personal  estate  of  the  deceased  for  the  benefit  of 
his  creditors  and  his  distributees.  An  administrator  appointed 
under  either  provision  is  strictly  a  representative  of  the  deceased, 
and  it  is  through  the  latter  that  the  right  devolves  upon  the  ad- 
ministrator, though  the  act  of  Congress  of  1885  excludes  the 
creditors,  and  directs  the  recovery  to  be  distributed  to  the  next 
of  kin  of  the  deceased,  according  to  the  provisions  of  the  stat- 
ute of  distributions.  There  is  no  substantial  reason,  therefore, 
for  denying  letters  of  administration  in  the  case  where  the  fund 
that  may  be  recovered  is  exclusively  distributable  to  the  next  of 
kin  of  the  deceased  under  the  statute,  though  there  be  no  per- 
sonal estate  of  the  deceased  to  be  administered  under  the  gen- 
eral law  of  administration.  And  the  fact  that  the  deceased  was 
not  a  resident  of  this  District  at  the  time  of  his  death  in  no  man- 
ner precluded  the  right  to  letters  of  administration  in  such  case 
as  the  present,  where  the  cause  of  action  under  the  statute  has 
accrued  in  this  District 

This  question  would  seem  to  have  been  definitely  settled  in 
this  jurisdiction  by  the  decision  of  the  supreme  court  of  the  Dis- 
trict in  general  term  made  in  the  case  of  Kent  v.  Pennsylvania  R. 
Co.  6  Mackey,  335,  and  the  decision  of  this  court  in  the  case  of 
Washington  Asphalt  Block  &  Tile  Co.  v.  Mackey,  15  App.  D.  C. 
411.  The  facts  in  those  cases  were  not,  in  all  particulars,  the 
same  as  in  the  present  case,  but  the  principle  upon  which  those 
cases  were  decided  clearly  negatives  the  right  claimed  in  this 
case  by  the  appellants  to  have  the  letters  of  administration 
granted  to  the  appellee  vacated.  We  perceive  nothing  in  the 
facts  of  this  case  to  justify  a,  departure  from  the  principle  of  the 
decisions  to  which  we  have  referred,  and  we  therefore  a£Srm  the 
order  appealed  from,  with  costs,  and  it  is  so  ordered. 

Order  affirmed. 
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THE  UNITED  STATES  ELECTRIC  LIQHTINO  COM- 
PANY V.  SULLIVAN.* 


Pabut  akd  Child;  Dvath  bt  Wbongful  Act;  Aonoif  pob  Nbgliobivgb; 

COlfTUBUTOBT  NSQUGENCB,  IlVSIllUenOlf  TO  JXTBT;  MBASUBB  OF  DaM- 
AQES;   EvnXKNCE. 

1.  At  eommon  law  the  right  of  a  parent  to  recoyer  for  the  losa  of  the  ser- 

yiees  of  a  minor  child,  like  that  of  a  husband  for  the  Ion  of  the  ser- 
▼icee  of  the  wife,  is  limited  to  the  time  that  may  haye  elapsed,  if  any, 
between  the  time  of  the  injury  giving  rise  to  the  action  and  the  result- 
ing death;  and  the  right  to  the  seryices  terminated  with  death,  and 
the  estimate  of  damages  ceased  therewith. 

2.  A  father  who  has  been  deprived  of  the  services  of  a  minor  son  by  the 

negligent  killing  of  the  latter  has  no  right  of  action  against  the  wrong- 
doer independently  of  the  act  of  Congress  of  Febniary  17,  1885  (Code, 
8  1301),  in  view  of  the  express  provision  of  that  act  that  the  action 
for  the  negligent  killing  of  one  who  might  have  maintained  an  action 
had  he  survived  shall  be  brought  by  and  in  the  name  of  the  personal 
representative  of  the  deceased. 

3.  It  is  not  necessary  to  the  maintenance  of  an  action  under  the  act  of 

Congress  of  February  17,  1886,  providing  that  where  one  has  becm 
killed  by  the  negligent  act  of  another  the  action  shall  be  maintainable 
by  the  personal  representative  of  the  deceased  for  the  benefit  of  the 
next  of  kin,  that  the  next  of  kin,  the  parent  or  brother  or  sister,  as  the 
case  may  be,  shall  have  a  legal  claim  upon  the  services  of  which  they 

*  Action  for  Wrongful  Death. —  See  also  the  following  editorial  notes 
containing  a  full  presentation  of  the  authorities:  Commcm-law  right  of 
action  of  parent  for  loss  of  services  of  child  killed,  note  to  Oulf,  C.  <£  8. 
F.  R.  Co.  V.  Beall,  41  L.  R.  A.  807;  as  to  how  many  distinct  causes  of 
action  arise  from  injuries  resulting  in  death,  note  to  LotMviUe  d  N.  R. 
Co.  V.  McElioain,  34  L.  R.  A.  788. 

Wrongful  Death  —  Measure  of  Damages. —  See  also  the  presentation  of 
the  authorities  on  this  subject  in  editorial  note  to  Morgan  T.  Southern  P. 
Co.  17  L.  R.  A.  71. 

negligence  —  Electric  Wires. —  As  to  negligence  in  placing  or  looking 
after  electric  wires  on  or  in  buildings,  see  the  full  presenUttion  of  the 
authorities  on  that  subject  in  editorial  note  to  Orifpn  v.  United  Electric 
Light  Co.  32  L.  R.  A.  400.  As  to  liability  for  injuries  by  electric  wires  in 
highways,  see  editorial  note  to  Dernjer  Consol.  Electric  Co.  v.  Simpson,  31 
L.  R.  A.  566,  also  containing  a  full  presentation  of  the  authorities. 

Contriimiory  Negligence  —  Electric  Wires. —  See  also  editorial  note  to 
Griffin  T.  United  Electric  Co.  32  L.  R.  A.  400. 
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have  been  deprived  by  the  wrongful  act  of  the  defendant,  although  it 
might  be  possible  under  the  terma  of  the  act,  which  requires  recovery 
in  9olido,  that  a  judgment  founded  chiefly  on  proof  of  such  damages  to 
one  of  the  next  of  kin  would  have  to  be  shared  finally  with  others  less 
meritorious,  that  fact  being  one  that  in  no  wise  concerns  the  wrong- 
doer (following  District  of  Columbia  v.  Witoow,  4  App.  D.  G.  90). 
4.  Where  an  electric  lighting  company  removes  its  fixtures  from  a  building, 
but  leaves  the  service  wires  in  the  cellar  thereof,  and  fails  to  cut  ofi 
the  current  flowing  through  the  wires  as  might  have  been  done  by 
means  of  a  switch  in  the  street,  and  an  occupant  of  the  building  comes 
In  contact  with  one  of  such  wires  and  is  killed,  the  question  is  one 
for  the  jury  whether,  under  the  circumstances,  the  fault  of  the  com- 
pany to  cut  off  the  current  constituted  negligence. 

6.  When  a  given  state  of  facts  is  such  that  reasonable  men  may  fairly  dif- 

fer upon  the  question  of  whether  there  was  negligence  or  not,  the  deter- 
mination of  the  matter  is  for  the  jury;  it  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion  from 
them  that  the  question  is  ever  considered  as  one  of  law  for  the  court. 
0.  Where  one  of  the  employees  of  a  saloon  w(mt  into  the  cellar  of  the  build- 
ing, and  was  killed  by  coming  in  contact  with  an  electric  wire,  and 
another  onployee,  about  two  and  a  half  hours  afterwards,  under  the 
direction  of  the  managing  agent  of  his  employer,  and  in  company  with 
his  superior,  went  into  the  cellar,  and  on  the  way  out,  in  some  man- 
ner unknown,  came  in  contact  with  the  wire  and  was  killed,  it  cannot 
be  said,  in  an  action  against  the  electric  lighting  company  owning  the 
wire  that  the  decedent  was  guilty  of  contributory  negligence  in  law, 
but  the  question  is  one  for  the  jury. 

7.  In  an  action  under  the  act  of  Congress  of  February  17,  1886,  to  recover 

for  the  negligent  killing  of  plaintifTs  intestate,  a  minor,  where  it  ap- 
pears that  the  sole  next  of  kin  of  the  intestate  is  an  aged  father,  to 
whose  support  the  intestate  occasionally  contributed,  and  who  was  par- 
tially incapacitated  to  earn  a  livelihood,  an  instruction  to  the  jury  to 
the  effect  that  the  plaintiff  is  entitled  to  recover  such  sum  as  will 
reasonably  compensate  the  father  for  any  financial  loss  sustained  by 
reason  of  his  son's  death,  such  loss  to  be  measured  by  such  sum  aa 
tiie  evidence  may  show  the  father  would  have  probably  received  from 
the  decedent  had  he  ctmtinued  to  live,  is  not  erroneous,  the  recovery 
not  being  limited  to  such  sum  as  the  father  might  reasonably  have 
expected  to  receive  from  his  son  during  the  residue  of  his  minority  had 
he  continued  to  live  (following  District  of  Columbia  t.  Wiloow,  4  App. 
D.  C.  90). 

8.  In  such  a  case,  evidence  is  admissible  tending  to  show  the  age,  feebla 

health,  burdens,  and  poverty  of  the  father  of  the  deceased,  as  afford- 
ing some  aid  to  the  jury  in  determining  th«  reasonable  probability 
of  the  continuance  of  the  contributions  of  the  deceased  dttrinf  tbe  life 
of  the  father. 
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HsAsiNO  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  C!ourt  of  the  District  of  Columbia  on  the  ver- 
dict of  a  jury  in  an  action  to  recover  damages  for  the  negligent 
killing  of  the  plaintiff's  intestate.  Affirmed. 

The  CoTJBT  in  the  opinion  stated  the  case  as  follows : 

This  is  an  appeal  from  a  judgment  in  the  sum  of  $1,500  re- 
covered against  the  United  States  Electric  Lighting  Company  by 
Nellie  Sullivan,  as  administratrix  of  the  estate  of  Michael  Hur- 
ley, deceased,  in  an  action,  under  the  statute,  for  damages  sus- 
tained through  the  negligent  killing  of  said  Hurley  on  September 
19,  1900. 

Michael  Hurley  was  a  strong  and  healthy  young  man,  about 
six  feet  tall,  and  weighed  about  one  hundred  and  ninety  pounds. 

He  was  about  nineteen  years  old,  unmarried,  and  had  come 
from  Ireland  to  the  District  of  Columbia  about  six  months  be- 
fore his  death.  He  left  a  father,  aged  about  sixty  years,  who 
lived  in  Ireland,  and  was  engaged  in  the  meat  and  fish  business. 
Intestate  had  assisted  him  therein  before  leaving  Ireland.  Over 
the  objection  of  the  defendant,  plaintiff  was  permitted  to  prove 
that  the  father  was  "very  weak  in  health,  laid  up  with  rheuma- 
tism and  internal  diseases,  and  was  not  able  to  do  any  laboring 
work ;"  also  that  he  had  eight  children — four  boys  and  four  girls 
— the  ages  of  whom  do  not  appear. 

Intestate  had  been  employed  generally  as  a  bartender,  and 
two  days  before  his  death  went  into  the  service  of  one  John  J. 
O'Keefe,  who  kept  a  liquor  store  and  bar  at  1116  Seventh  street, 
N.  W.,  in  the  city  of  Washington.  O'Keefe  contracted  to  fur- 
nish him  lodging,  board,  and  washing,  and  pay  him  $30  per 
month. 

In  front  of  O'Keefc's  house  there  was  a  cellar  door  about  3 
feet  square  from  which  steps  descended  to  a  cellar  under  said 
house,  that  was  used  for  storing  beer.  In  December,  1899, 
O'Keefe  had  electric  light  introduced  into  his  house,  the  wires 
for  which  ran  from  the  street  into  the  cellar  alongside  the  waU 
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of  the  cellar  trap.  This  wire,  it  appears,  was  also  extended 
through  the  cellar  to  two  adjacent  houses,  occupied  bj  other  per- 
sons, for  the  purpose  of  lighting  them.  After  using  the  light  a 
month  or  two,  O'Keefe  instructed  the  electric  light  company  to 
remove  the  lighting  fixtures,  which  was  done.  Shortly  there- 
after, the  lights  were  discontinued  in  the  adjacent  houses.  The 
feed  wires  in  the  cellar  were  not  removed  by  the  defendant,  nor 
was  the  current  discontinued  therein  by  means  of  the  switch  or 
cut-off  for  that  purpose  situated  in  the  street  or  sidewalk. 
O'Keefe  did  not  know,  and  had  not  been  informed,  that  the  cur- 
rent remained  connected  with  the  wire  in  the  cellar.  He  said 
that  he  had  seen  the  wire  exposed,  about  one  foot,  during  the 
summer  of  1900.  Half-barrels  of  beer  were  put  in  the  cellar 
through  the  trap-door  on  the  sidewalk  and  blocks  of  ice  also. 
There  was  also  a  door  in  the  bar-room,  back  of  the  bar,  through 
which  the  cellar  could  be  entered ;  but  before  September,  1900, 
that  door  had  been  secured  with  nails  and  the  steps  removed. 
O'Keefe  could  not  say  whether  or  not  the  exposure  of  the  wires 
referred  to  had  been  caused  by  the  passage  of  beer  and  ice 
through  the  sidewalk  entrance.  About  12  o'clock  on  the  night  of 
September  19,  1900,  and  after  the  death  of  Hurley,  O'Keefe 
saw  the  wire  on  the  wall,  inside  the  cellar  entrance,  "spitting 
fire ;"  but  had  never  seen  this  before.  On  the  night  of  September 
19,  1900,  the  bar  room  was  in  chai^  of  William  Broderick,  as- 
sisted by  Hurley  and  two  negro  men,  named  Thomas  Hall  and 
Thomas  Rogers.  Hurley  had  been  employed  two  days  before ;  the 
others  had  been  there  longer.  Hurley's  business  was  to  wait  on 
customers,  bottle  whiskey,  and  make  himself  generally  useful. 
Between  8  and  9  o'clock  that  night,  Thomas  Hall  was  sent  into 
the  cellar  to  tap  a  keg  of  beer.  He  went  alone,  and  by  some 
means  or  other  came  in  contact  with  the  electric  current  in  the 
wires  aforesaid,  and  was  instantly  killed.  Broderick  testified 
that  until  that  time  he  had  been  unaware  that  the  wire  was 
"alive."  The  inside  cellar  door  was  broken  open  and  the  body 
of  Hall  removed  through  that  entrance. 

Broderick  testified  also  that  about  two  hours  after  Hall's 
death  it  became  necessary  to  tap  another  keg  of  beer,  and  that 
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it  was  not  his  business,  but  that  of  the  negro  assistant  to  do  it ; 
that  he  asked  Rogers  to  go  into  the  cellar  for  the  purpose,  who 
declined,  saying  he  was  afraid  of  meeting  Tom  Hall,  but  did  not 
say  he  was  afraid  of  the  wire;  that  witness  and  Hurley  then 
went  into  the  cellar  to  tap  the  beer ;  after  doing  this.  Hurley  pre- 
ceded witness  in  going  out,  and  while  going  up  the  cellar  trap 
came  in  contact  with  the  wire  and  was  killed ;  that  witness  had 
requested  Hurley  to  go  down  into  the  cellar  to  tap  the  beer,  but 
he  had  refused,  stating  that  he  would  not  go  alone,  but  would  go 
down  with  witness ;  that  he  was  afraid  of  the  wire.  On  cross- 
fixamination  he  said  "that  Hurley  did  not  give  any  reasooi  for 
not  going  down  into  the  cellar  alone,  because  witness  did  not  ask 
him  to  go  unaccompanied ;  that  witness  does  not  remember  tes- 
tifying in  his  direct  examination  that  Hurley  said  he  would  not 
go  down  alone  because  he  was  afraid  of  the  wire;  that  Hurley 
had  only  been  in  the  cellar  once ;  that  witness  had  never  noticed 
the  wires  before  Hall's  death,  and  did  not  know  whether  they 
were  in  a  wooden  casing,  or  whether  the  casing  had  been  knocked 
off  by  the  beer  kegs  and  blocks  of  ice  that  had  been  constantly 
rolled  into  the  cellar." 

Thomas  Rogers  testified  that  he  tapped  beer  and  did  nothing 
else ;  that  he  had  never  noticed  the  wires ;  that  he  went  into  the 
cellar  with  Hall  when  the  latter  was  killed;  that  Hall's  body 
was  taken  up  through  the  trap  behind  the  bar,  and  witness  came 
out  the  same  way  also;  that  after  Hall's  death  Broderick  asked 
witness  to  go  down  and  tap  beer,  and  witness  refused;  that 
Broderick  then  said  he  would  go  down  and  tap  the  beer  himself, 
and  Hurley  followed  him  down  two  minutes  afterwards ;  that  at 
the  time  Hurley  was  killed  witness  saw  sparks  come  from  the 
wire;  that  he  received  a  shock  from  Hall's  body  while  Hall's 
hand  was  in  contact  with  the  wire.  On  cross-examination,  he  said 
that  he  had  paid  no  particular  attention  to  the  wire  while  in 
O'Keefe's  employ  for  some  time  before ;  that  after  Hall's  death 
he  saw  where  the  wires  had  been  encased  in  wood,  but  had  never 
seen  the  casing  knocked  off  in  putting  in  beer  and  ice ;  that  he 
did  not  know  the  wires  were  dangerous  before  Hall  was  killed. 

Plaintiff  also  introduced  evidence  tending  to  show  that  intes- 
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tate  had,  during  the  six  months  of  his  residence  in  Washington^ 
sent  money  to  his  father  four  or  five  times,  in  sums  of  $10  or  $15 
each  time. 

Defendant  introduced  evidence  tending  to  show  ihat  the  wire 
introduced  into  the  cellar  by  the  defendant  was  of  the  customary 
kind,  and  covered  by  a  wooden  moulding  that,  if  undisturbed^ 
would  have  lasted  several  years ;  that  after  the  accident,  it  was 
discovered  that  the  casing  had  been  removed  for  about  one  f oot^ 
and  the  wires  were  exposed,  hanging  loosely  upon  the  wall ;  that 
the  wires  had  been  safely  put  in,  and  were  cut  out  after  Hurley's 
death. 

Another  witness  testified  that  as  inspector  for  the  board  of  un- 
derwriters he  had  examined  the  wires  in  O'Keefe's  cellar  in  De- 
cember, 1899,  and  found  them  in  compliance  with  the  rules  of 
the  board ;  that  on  the  morning  after  the  accident  he  found  the 
casing  broken  away  for  about  a  foot,  and  the  lead  and  copper 
exposed  fot  half  an  inch  or  an  inch  in  going  down  the  cellar  en- 
trance, 

A  statement  of  Wm.  Broderick,  made  at  the  inquest  upon 
Hall's  death,  was  read  in  contradiction  of  him,  in  which  he  was 
reported  as  saying  that  kegs  of  beer  had  cut  the  casing  more 
than  three  weeks  before  the  accident;  that  the  insulation  had 
been  worn  off  the  wires  for  a  distance  of  three  inches  also ;  that 
witness  was  in  the  cellar  when  Hurley  came  down,  having  come 
down  to  see  how  the  beer  was  tapped ;  that  no  one  ordered  Hurley 
to  go  down ;  that  he  went  of  his  own  accord ;  that  witness  did 
not  tell  him  to  go,  but  to  stay  behind  the  bar. 

Defendant  then  introduced  as  a  witness  one  Loney  Paris,  who 
testified  that  he  was  in  the  saloon  when  Hurley  was  killed  and 
had  been  helping  there  occasionally;  that  he  helped  Broderick^ 
Hurley,  and  a  man  from  the  morgue  to  take  Hall's  body  from 
the  cellar;  that  witness  was  the  only  person  who  saw  Hurley 
killed;  that  the  beer  gave  out  in  the  bar  and  Broderick  asked 
Rogers  to  go  down  and  tap  a  keg,  but  he  declined ;  that  Broderick 
then  asked  Hurley  to  go,  and  the  latter  said  he  would  not  go  for 
$1,000 ;  that  Broderick  said  he  would  go  himself,  and  told  Hur- 
ley if  he  would  come  he  would  show  him  the  wire  spit  fire;  that 
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Hurley  and  Broderick  went  out  and  a  customer  came  in,  when 
Broderick  told  Hurley  to  go  back,  which  he  did ;  that  Broderick 
then  went  into  the  cellar ;  that  witness  was  standing  outside  look- 
ing at  the  wire,  when  Hurley  came  out^  and  told  witness  he  was 
going  down ;  witness  told  him  it  was  dangerous,  whereupon  Hur- 
ley said :  "Oh,  hell !  there  is  no  danger ;"  that  Hurley  asked 
where  the  wire  was  and  witness  said :  "There  it  is,  spitting  fire, 
right  in  front  of  you ;"  that  Hurley  passed  safely  into  the  ceUar, 
went  to  the  ice-box,  and  was  told  by  Broderick  to  go  upstairs; 
that  while  in  the  act  of  picking  his  apron  up  to  go  upstairs  his 
arm  touched  the  wire  and  he  was  killed.  Witness  further  said 
that  after  HalFs  death  Hurley  took  a  glass  of  whiskey  every 
five  or  seven  minutes,  and  was  staggering  a  bit  as  he  went  into 
the  cellar^  but  he  would  not  call  him  drunk;  that  he  saw  the 
wires  when  put  in  the  cellar,  and  the  casing  put  over  them ;  that 
at  one  time  he  saw  the  casing  partly  knocked  off,  and  had  nailed 
a  board  over  the  wire  about  a  month  before. 

Defendant  introduced  other  evidence  tending  to  show  that 
Hurley  had  been  in  the  habit  of  drinking  to  excess.  This  was 
rebutted  by  the  plaintiff,  who  further  introduced  evidence,  con- 
tradicting the  witness  Paris  in  some  material  particulars,  as  well 
as  tending  to  show  him  to  be  an  untrustworthy  person. 

The  court  refused  prayers  of  the  defendant  to  the  effect  ihat 
the  jury  must  find  for  the  defendant,  because  the  evidence  did 
not  show  any  negligence  on  the  part  of  the  defendant  in  the  in- 
stallation and  maintenance  of  the  wire,  and  also  because  the  in- 
testate's death  was  caused  by  his  own  want  of  care. 

Upon  the  refusal  of  those  prayers,  the  defendant  asked  several 
others,  which  were  given,  carefully  instructing  the  jury  in  re- 
spect of  the  law  of  negligence  of  each  party  in  relation  to  the 
evidence. 

At  the  request  of  the  plaintiff  the  court  instructed  the  jury 
that  in  event  of  finding  for  the  plaintiff  the  recovery  should  be 
"such  sum,  by  way  of  damages,  as  will  fairly  and  reasonably 
compensate  the  father  of  the  decedent  for  any  financial  loss  they 
may  find  him  to  have  sustained  by  reason  of  the  decedent's  death, 
sudi  loss  to  be  measured  by  such  sum  as  the  evidence  may  show 
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the  said  father  would  probably  have  received  from  the  decedent 
had  he  continued  to  live." 

The  following  prayer,  asked  by  the  defendant,  was  refused: 
"If  the  jury  should  find  for  the  plaintiff,  the  measure  of  damages 
would  be  only  for  such  sum  of  money  as  they  may  find  from  the 
evidence  that  the  father  of  the  decedent  might  reasonably  have 
expected  to  receive  from  him  during  the  residue  of  his  minority." 

Exceptions  were  duly  reserved  by  the  defendant  to  the  refusal 
of  each  of  its  prayers,  and  to  that  given  for  the  plaintiff. 

After  verdict,  the  defendant  moved  for  a  new  trial,  and  in 
arrest  of  judgment.     Both  motions  were  overruled. 

Mr.  0.  C.  Cole,  Mr.  B.  B.  Behrend,  Mr.  B.  8.  Huidekoper. 
and  Mr.  B.  W.  Parker,  for  the  appellant; 

1.  Thfiise  WBS  no  evidence  tending  to  show  that  the  defendant 
had  any  notice  or  knowledge  whatever  of  the  fact  that  the  casing 
and  insulation  had  been  knocked  off  by  the  beer  kegs  and  ice 
blocks.  The  wires  were  put  there  not  only  for  the  use  of 
O'Keefe's  premises,  but  other  premises  beyond  his,  and  he  knew 
and  assented  to  this.  While  it  is  true  that  all  the  parties  had 
ceased  for  some  time  prior  to  the  accident  to  use  the  electric  light, 
there  is  nothing  tending  to  show  that  this  was  not  temporary,  and 
that  the  defendant  might  well  expect  to  have  the  parties  or  some 
of  them  renew  their  use  of  the  elec1?ric  light.  There  is  no  evi- 
dence that  they  had  been  notified  by  O'Keefe  or  anyone  else  to 
remove  the  wires.  It  is  therefore  submitted  that  there  was  no 
sufficient  evidence  of  negligence  on  the  part  of  the  defendant, 
and  that  the  verdict  should  have  been  directed  upon  this  ground. 

2.  But  if  it  should  be  considered  that  the  evidence  was  of 
that  character  that  it  was  a  fair  question  for  the  jury  as  to 
whether  the  defendant  was  guilty  of  negligence,  or  not,  under  the 
circumstances,  in  not  removing  the  wires,  there  can  be  no  differ- 
ence of  opinion  that  the  deceased  was  guilty  of  contributory  neg- 
ligence, as  matter  of  law,  and  that  a  verdict  for  the  defendant 
should  have  been  directed  upon  that  ground. 

Hall  had  been  killed  but  two  hours,  or  thereabouts,  before,  by 
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this  electric  wire.  Deceased  helped  remove  his  body.  He  knew 
the  locality  of  the  wire.  He  knew  that  there  was  a  perfectly  safe 
way  to  go  from  the  saloon  into  the  cellar  and  the  ice-box,  by 
means  of  the  trap  door  in  the  rear  of  the  bar,  without  going  near 
the  wire.  If  there  had  been  any  necessity  for  his  going  into  the 
cellar,  or  if  he  desired  to  go,  there  was  a  perfectly  safe  way  for 
him  to  go  and  return  without  going  near  enough  to  the  wire  to 
be  able  to  touch  it.  The  fact  that  it  was,  perhaps,  more  incon- 
venient to  get  into  the  cellar  that  way  than  the  other  is  not  en- 
titled to  consideration.  Besides,  it  appears  that  Broderick  went 
down  the  hatchway  without  coming  in  contact  with  the  wire,  as 
did  deceased,  showing  that  it  was  entirely  feasible  for  a  man  to 
do  that  if  he  was  ordinarily  careful  in  doing  so.  There  is  no  rea- 
son why  deceased  could  not  have  returned  by  the  same  route  he 
went  into  the  cellar  on  that  occasion,  in  safety,  by  taking  the 
same  care  that  he  did  when  he  went  in.  The  accident  and  his 
death  may  be  accounted  for  only  upon  the  theory  that  he  was  so 
much  excited  with  liquor  as  to  make  him  entirely  fearless  of 
consequences.  The  following  cases  are  referred  to  as  illustrating 
the  circumstances  under  which  courts  have  held  that  plaintiffs 
were  guilty  of  contributory  negligence  as  matter  of  law,  and  it 
is  respectfully  submitted  that  the  present  case  is  as  clearly  a  case 
of  contributory  negligence  as  matter  of  law  as  any  of  them,  and 
much  stronger  that  many.  B.  B,  Co,  v.  Jones,  96  U.  S.  439 ; 
Mo.  Pac.  B.  B.  V.  Moseley,  57  Fed.  921 ;  B.  B.  Co.  v.  Houston, 
95  IT.  S.  607 ;  Schofield  v.  B.  B.  Co.  114  U.  S.  615 ;  Aergfetz  v. 
Humphries,  146  U.  S.  418,  420 ;  same  held  in  Pyle  v.  Clof^k,  79 
Fed.  74:^;  District  of  Columbia  v.  Moulton,  182  U.  S.  576,  679 ; 
Elliott  V.  C.  M.  £  8t.  P.  B.  B.  160  U.  S.  245 ;  Allyn  v.  B.  &  A. 
B.  B.  105  Mass.  77 ;  OravUt  v.  M.  &  L.  B.  B.  16  Gray,  501 ; 
Claus  V.  Northern  Steamship  Co.  89  Fed.  646;  Donaldson  v. 
MU.  8i.  &  Bwy.  Co.  21  Minn.  293;  Bcmisdell  v. 
Jordon,  3  Am.  Neg.  R.  47  [Mass.  1897];  Taylor 
v.  Manuf.  Co.  143  Mass.  470;  Ballon  v.  Calla- 
m^re,  160  Mass.  246 ;  Breinstein  v.  Mattson,  10  Daly,  336 ; 
Warden  v.  L.  &  U.  B.  B.  95  Ala.  277 ;  Delaney  v.  MUw.,  K.  & 
St.  Paul  Baiiway  Co.  33  Wis.  72 ;  Columbus  and  Western  Bail- 
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road  Co,  v.  Bradford,  86  Ala.  674-683 ;  L.  £  N.  R.  R.  v.  Tuies- 
tra,  21  Fla.  700-730;  Kansas  &  T.  Coal  Co.  v.  Reid,  85 
Fed.  914;  HaHng  v.  New  York  &  E.  R.  R.  13  Barb.  9-14; 
Claus  V.  Northern  Steamship  Co.  89  Fed.  646 ;  Nave  v.  Flack, 
90  Ind.  206;  Hemmingway  v.  W.  U.  Tel  Co.  41  Fed. 
864;  Sickles  v.  N.  J.  Ice  Co.  153  N.  Y.  83;  Dietrich  v. 
B.  &  H.  S.  R.  R.  Co.  58  Md.  347;  Wood  v.  Diamond,  etc.,  Co. 
185  Pa.  St  529 ;  District  of  Columbia  v.  Brewer,  7  D.  C.  App. 
113;  Hurdle  v.  R.  R.  Co.  8  D.  C.  App.  120;  Elliott  v.  Chicago, 
Mil.  etc.  Ry.  150  U.  S.  245 ;  Richmond  &  Dantilh  Railroad  v. 
Didzoneit,  1  App.  D.  C.  482 ;  Stearman  v.  B.  &  0.  R.  R.  6  App. 
D.  C.  46 ;  yfash.  <t  Oeo.  R.  R.  v.  Wright,  7  App.  D.  C.  295. 

3.  The  court  should  have  instructed  the  jury,  as  prayed  by 
the  defendant,  that  if  the  wire  was  properly  and  safely  insulated 
and  protected,  and  the  defendant  had  no  notice  or  knowledge  of 
its  dangerous  condition  prior  to  the  accident^  they  should  have 
found  for  the  defendant  This  is  believed  to  be  an  entirely  sound 
proposition  of  law,  and  should  have  been  aflSrmed  by  the  court 

4.  The  court  should  also  have  instructed  the  jury,  as  prayed 
by  the  defendant,  that  if  the  dangerous  condition  of  the  wire  was 
occasioned  by  the  throwing  of  the  beer  kegs  and  ice  into  the 
cellar,  and  that  that  was  the  proximate  cause  of  the  accident, 
they  should  find  for  the  defendant  That  was  a  proper  instruc- 
tion to  be  given.  If  the  facts  supposed  by  it  were  found  by  the 
jury  to  be  true,  the  proximate  cause  of  the  accident  was  not  the 
act  of  the  defendant,  but  the  act  of  another  party,  and  that  party 
the  occupier  of  the  premises.  Mo.  Pac.  R.  Co.  v.  Colvmbia,  58 
L.  R.  A.  399. 

5.  It  is  submitted  that  the  evidence  in  the  case  conclusively 
proved  that  the  deceased  was  a  volunteer  in  going  into  the  cellar, 
which,  if  true,  would  preclude  his  recovery ;  but  if  we  are  mis- 
taken in  that,  there  was  certainly  evidence  from  which  the  jury 
might  have  found  that  he  was  a  volunteer,  and  the  defendant  was 
entitled  to  have  the  jury  instructed  upon  that  theory  of  the  case. 
If  he  went  into  the  cellar  as  a  volunteer,  when  there  was  no  oc- 
casion for  him  to  go,  under  the  circumstances  of  this  case  he 
would  not  be  entitled  to  recover,  and  the  defendant  was  entitled 
to  liave  the  jury  so  told. 
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6.  It  was  contended  on  behalf  of  the  defendant  that  the  meas- 
ure of  damages  was  the  sum  the  father  might  reasonably  have 
expected  to  receive  from  his  son  during  the  residue  of  hi? 
minority.  While  there  is  some  conflict  in  the  cases  upon  this 
point,  the  great  weight  of  the  decided  cases,  as  well  as  the  reason 
of  the  rule^  is  in  favor  of  the  contention  of  the  defendant.  The 
latest  case  upon  the  subject  is  Schnevel  v.  Providence  Public 
Market,  decided  October  20,  1902,  by  the  supreme  court  of 
Khode  Island,  63  At.  Kep.  634.  The  opinion  in  that  case  re- 
Tiews  most  of  the  former  cases  in  this  country  upon  the  subject. 
Among  the  most  important  of  them  are :  State  v.  B.  <i  0.  B.  B. 
Co.  24  Md.  105;  C.  &  P.  B.  Co.  v.  State,  44  Md.  283;  A.  & 
M.  A880.  V.  state,  71  Md.  86;  Iron  Com^pany  v.  Bupp,  100  Pa. 
St  96 ;  Terhune  v.  Contracting  Company,  76  N.  Y.  Supp.  266 ; 
Cooper  V.  Bailway  Company,  66  MicL  261 ;  Hurst  v.  Bailway 
Company,  84  Mic^  44. 

7.  The  ruling  of  the  court,  by  which  the  jury  were  informed 
of  the  health  of  the  father,  and  the  condition  of  his  family  and 
business,  was  clearly  error.  It  had  a  tendency  to  increase  the 
damages,  while  the  facts  proven  were  not  elements  of  damage  at 
all,  the  measure  of  damages  being  what  pecuniary  advantage  the 
father  might  reasonably  have  expected  to  derive  from  the  con- 
tinued life  of  his  son  during  his  minority.  Pennsylvania  Bait- 
road  Company  v.  Boy,  102  U.  S.  451 ;  B.  £  0.  B.  B.  Co.  v. 
Camp,  81  Fed.  807 ;  By,  Co.  v.  Powers,  74  111.  343 ;  City  of  Chi- 
cago V.  O'Brennan,  65  111.  160 ;  Dayharsh  v.  Hannibal  dk  St  J. 
B.  Co.  15  S.  W.  554;  Dreiss  v.  Friedrich,  67  Tex.  70. 

8.  The  court  below  erred  in  ruling  that  the  plaintiff,  although 
administratrix  of  the  estate  of  the  deceased,  was  a  competent  wit- 
ness to  testify  in  her  own  behalf. 

9.  The  court  erred  in  refusing  to  permit  the  defendant  to 
prove  the  custom  of  inspection  of  electric  lighting  wires  situated 
as  these  were.  It  was  contended  that  the  defendant  owed  a  duty 
of  inspection,  and  it  was  proper  that  the  jury  should  have  been 
informed  what  the  usages  and  customs  were  in  that  regard,  in 
relation  to  wires  similarly  situated. 
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Mr.  George  E.  Hamilton  and  Mr.  Michael  J.  Colbert,  for  the 
appellee : 

1.  The  court  helow  was  asked  by  the  appellant  to  tell  the  jury 
that  if  the  electric  wire  was  properly  and  safely  insulated  and 
protected,  and  if  the  company  did  not  know  of  its  dangerous  con* 
dition  before  the  accident,  they  should  find  for  the  defendant 
The  company  did  know  of  its  dangerous  condition.  The  com- 
pany created  the  condition.  The  company  was  notified  to  re- 
move its  property  from  the  premises  in  question,  and  while  so 
engaged  deliberately  allowed  a  loose  wire  charged  with  a  deadly 
current  to  hang  in  this  hatchway  or  cellar,  which  was  in  daily 
use  by  the  occupants  of  the  building.  And  yet  the  court  is  asked 
to  say  that  if  the  company  had  once  installed  the  wires  and  had 
properly  insulated  them,  they  were  not  responsible  for  this  ac- 
cident>  regardless  of  their  subsequent  conduct  in  allowing  the 
wires  to  remain  in  an  exposed  position,  charged  with  a  danger- 
ous current  of  electricity.  The  statement  of  this  proposition  is 
sufficient  to  show  its  unsoundness. 

2.  The  decedent  was  not  guilty  of  such  contributory  negli- 
gence as  required  the  case,  as  matter  of  law,  to  be  withdrawn 
from  the  jury.  The  law  upon  this  subject  is  too  well  settled  to 
require  much  citation  of  authority.  "Knowledge  of  danger  is 
not  in  itself  negligence.  It  is  usually  held  to  be  a  question  for 
the  jury  whether  the  plaintiff  was  in  the  exercise  of  due  care  to 
avoid  the  known  danger."  7  Enc.  of  Law,,  2d  ed.,  pp.  393,  393. 
A  verdict  for  the  defendant  at  the  close  of  the  plaintiffs  testi- 
mony should  only  be  directed  when  but  one  reasonable  view  can 
be  taken  of  the  evidence  and  of  its  every  intendment,  and  that 
view  is  utterly  opposed  to  the  plaintiffs  right  to  recover.  Balto. 
&  Potomac  Ry.  Co,  v.  Carrington,  3  App.  D.  C.  101 ;  R.  R.  Co.  v. 
Powers,  149  U.  S.  43 ;  Gardner  v.  B.  R.  Co.  150  U.  S.  349 ;  R. 
R.  Co.  V.  Mangans,  61  Md.  53.  The  question  of  contributory 
negligence  is,  as  a  general  rule,  for  the  jury.  R.  R.  Co.  v.  Mc- 
Dade,  135  U.  S.  554;  iJ.  R.  Co.  v.  Harmon,  147  U.  S.  571.  The 
cases  are  but  few  in  which  the  court  can  say,  as  matter  of  law, 
that  contributory  negligence  exists.    R.  R.  Co.  v.  Grant,  11  App. 
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D.  C.  107.  A  person  is  not  guilty  of  contributory  negligence 
per  se  in  walking  upon  a  sidewalk  on  which  there  are  loose 
boards,  knowing  of  their  presence  there,  but  not  knowing  their 
exact  location.  DisiHct  of  Columbia  v.  Crumbaugh,  18  App.  D. 
C.  553;  see  Sherman  &  Bedfield  on  Neg.  §  376;  Kavcmaugh  v. 
Jwiiesville,  24  Wis.  619 ;  Bulloclc  v.  N.  F.  99  K  Y.  654 ;  Wheel- 
er V.  Westport,  30  Wis.  392 :  Smith  v.  8L  Joseph,  45  Mo.  449 ; 
Rice  V.  Des  Moines,  40  Iowa,  638 ;  Oriffin  v.  Avbumy  58  N.  H. 
121 ;  Erd  v.  8t  Paul,  22  Minn.  443 ;  Aurora  v.  Dale,  90  111.  46 ; 
Dooley  v.  Meriden,  44  Conn.  118 ;  Turnpike  Co,  v.  Jackson,  86 
Ind.  Ill ;  Coates  v.  Canaan,  51  Vt  131 ;  Montgomery  v.  Wight, 
72  Ala.  411 ;  Pomphrey  v.  Saratoga,  104  N.  Y.  459 ;  Noble  v. 
Richmond,  31  Gratt,  271;  Baltimore  v.  Holmes,  39  Md.  243. 
Ejiowledge  on  part  of  plaintiff  as  to  defective  condition  of  high- 
way will  not  bar  recovery.  Courts  v.  District  of  Columbia,  18 
District  of  Columbia,  277;  Muller  v.  District  of  Columbia,  5 
Mackey,  286 ;  Prince  Geo.  Co,  v.  Burgess,  61  Md.  31 ;  Mosheu- 
vel  V.  District  of  Columbia,  191  IT.  S.  247.  In  an  action  to  re- 
cover for  injuries  received  through  a  defect  in  the  highway,  the 
fact  that,  knowing  of  the  defective  place,  he  voluntarily  at- 
tempted to  pass  it,  is  not  conclusive  of  a  want  of  due  care  on 
the  part  of  the  plaintiff,  but  only  a  circumstance  for  the  jury  in 
determining  that  question.  Lyman  v.  Amhersi,  107  Mass.  339 ; 
Frost  V.  Waltham,  12  Allen,  85.  So  where  a  tenant  while  using 
a  stairway  left  in  an  unsafe  condition  by  the  landlord  was  in- 
jured, it  was  said  the  fact,  if  proved,  that  the  plaintiff  had  pre- 
vious knowledge  that  the  stairs  were  in  a  dangerous  condition 
would  not  be  conclusive  evidence  that  the  plaintiff  was  not  in 
the  exercise  of  due  care.    Looney  v.  McLean,  129  Maas.  33. 

3.  Could  the  jury  consider  the  probability  of  financial  benefit 
to  the  father  beyond  the  period  of  the  decedent's  majority  ?  In 
this  connection  it  must  be  remembered  that  it  is  not  necessary 
that  the  party  for  whose  use  the  suit  is  brought  should  have  a  le- 
gal claim  on  the  deceased  for  support  Barron's  Case,  5  Wall.  90 ; 
Wilcox  V.  District  of  Columbia,  4  App.  D.  C.  90 ;  See  also  Chi- 
cago V.  Major,  18  111.  349 ;  Am.  &  Eng.  Enc.  Law,  2d  ed.  vol.  8,  p. 
920 :  Maryland  v.  R.  R.  Co.  1  Hughes  (U.  S.)  337 ;  Hall  v.  Gal- 
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veston,  etc.  R.  Co.  39  Fed.  Rep.  18 ;  Bait,  etc.  B.  Co.  v.  Then, 
159  lU.  535 ;  Potter  v.  N.  W.  R.  Co.  21  Wis.  375 ;  Ewen  v.  C.  & 
N.  W.  B.  Co.  38  Wis.  622 ;  Regan  v,  C.  M.  &  St.  P.  R.  Co.  51 
Wis.  600 ;  Chicago  v.  Powers,  42  HI.  170 ;  Burley  v.  Chicago  & 
A.  R.  Co.  4  Biss.  430 ;  Johnson  v.  Chicago  &  N.  W.  R.  Co.  64 
Wis.  425 ;  Illinois  Cent.  R.  Co.  v.  Slater,  129  111.  91 ;  Railway 
Co.  V.  Davis,  55  Ark.  462 ;  Maryland  v.  B.  &  P.  R.  Co.  1  Hughes, 
337 ;  Pierce  v.  Comiors,  20  Col.  178.    The  court  did  not  err  in 
refusing  to  instruct  the  jury  that  in  an  action  by  a  parent  for  the 
death  of  his  minor  child  the  measure  of  damages  is  ''the  value 
of  the  child's  services  until  he  becomes  of  age,  less  the  expenses 
of  his  support  during  that  time."  HoU  v.  S.  &  P.  R.  Co.  (Idaho, 
1893)  35  Pac.  Rep.  39.    In  an  action  by  an  administrator  for 
damages  on  account  of  the  death  of  an  infant,  substantial  dam- 
ages may  be  recovered  by  the  plaintiff,  notwithstanding  such  re- 
covery must  be  based  upon  the  probable  accumulation  of  an  es- 
tate after  the  infant  has  reached  the  age  of  twenty-one  years. 
Walters  v.  C.  R.  I.  &  P.  Ry.  Co.  41  Iowa,  71.    In  an  action 
brought  by  parents  against  a  railroad  company  to  recover  dam- 
ages for  negligently  causing  the  death  of  their  minor  son,  the 
jury  are  not  necessarily  restricted  to  an  allowance  of  the  value 
of  the  son's  services  during  minority,  but  may  take  into  consid- 
eration pecuniary  benefits  which  the  parents  may  reasonably  be 
expected  to  receive  from  him  after  reaching  his  majority,  Atch- 
ison, T.  &  8.  F.  R.  Co.  V.  Cross,  49  Pac.  R.  599.     See  also 
Birkett  v.  Kndck.  Ice  Co.  110  N.  Y.  508 ;  Coghlan  v.  8d  Ave.  R. 
Co.  39  N.  Y.  Supp.  113 ;  Pa.  R.  Co.  v.  Bantom,  54  Pa.  St  495 ; 
The  Gulf,  Colorado  6k  Santa  Fe  R.  Co.  v.  Compton,  75  Texas, 
667 ;  S.  A.  St.  R.  Co.  v.  Mechler,  29  S.  W.  Rep.  202  \O.H.dc  S. 
Antonio  R.  Co.  v.  Davis,  4  Tex.  C.  App.  468 ;  Potter  v.  C.  &  N. 
W.  R.  Co.  21  Wis.  380. 

Mr.  Justice  Shepaed  delivered  the  opinion  of  the  Court: 

1.  This  action  was  begun  under  the  act  of  Congress  approved 
February  17,  1885  (23  Stat,  at  L.  307)  chap.  126,  D.  C,  Code 
§§  1301,  1302,  1303;  §  1  of  which  (Code  §  1301)  provides: 
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'*that,  whenever  by  an  injury  done  or  happening  within  the 
limits  of  the  District  of  Columbia,  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect,  or  default  of  any  person 
or  corporation,  and  the  act,  neglect,  or  default  is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the  party  injured,  or,  if 
the  person  injured  be  a  married  woman,  have  entitled  her  hus- 
band, either  separately  or  by  joining  with  the  wife,  to  maintain 
an  action  and  recover  damages,  the  person  who  or  corporation 
which  would  have  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages  for  such  death,  notwithstanding 
the  death  of  the  person  injured,  even  though  the  death  shall  have 
been  caused  under  circumstances  which  constitute  a  felony ;  and 
such  damages  shall  be  assessed  with  reference  to  the  injury  re- 
sulting from  such  act,  neglect^  or  default,  causing  such  death, 
to  the  widow  and  next  of  kin  of  such  deceased  person :  Provided, 
that  in  no  case  shall  the  recovery  under  this  act  exceed  the  sum 
of  ten  thousand  dollars :  And  Provided  further,  that  no  action 
shall  be  maintained  under  this  act  in  any  case  when  the  party 
injured  by  such  wrongful  act,  neglect,  or  default  has  recovered 
damages  therefor  during  the  life  of  such  party." 

Sec  2  (Code  §  1302) :  "That  every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  repretjentative  of  such 
deceased  person,  and  within  one  year  after  the  death  of  the  party 
injured." 

Sec.  3  (Code  §  1303)  :  "That  the  damages  recovered  in  such 
action  shall  not  be  appropriated  to  the  payment  of  the  debts  or 
liabilities  of  such  deceased  person,  but  shall  inure  to  the  benefit 
of  his  or  her  family,  and  be  distributed  according  to  the  pro- 
visions of  the  statute  of  distributions  in  force  in  the  said  Dis- 
trict of  Columbia." 

The  declaration  of  the  administratrix  alleges  in  each  of  its 
two  counts  that  "the  intestate  left  surviving  him  as  his  next  of 
kin,  his  father,  John  Hurley,  who  has  suffered  great  damage  by 
reason  of  his  death,"  etc. 

As  shown  in  the  preliminary  statement,  the  evidence  of  dam- 
age to  the  father  as  next  of  kin  was  confined  to  the  occasional 
contributions  of  the  intestate  to  his  support,  the  partial  incapae- 
Vol.  XXII— 9 


Digitized  by  VjOOQ IC 


130    UNITED  STATES  ELECTRIC  U6HTING  CO.  v.  SULLIVAN. 

Opinion  of  the  Court.  [22  App. 

ity  of  the  father  to  earn  a  livelihood,  and  the  probability  of  the 
continuation  of  this  assistance  had  the  son  continued  to  live. 

The  grounds  of  the  motion  in  arrest  of  judgment  are  not  die- 
closed  by  the  record,  but  the  proposition  now  is  that^  imder  the 
allegations  of  the  declaration,  no  right  of  action  accrued  to  the 
administratrix  of  the  intestate's  estate  by  virtue  of  the  statute 
aforesaid.  In  support  of  the  proposition,  the  contention  is  that 
the  earnings  of  the  son,  present  and  prospective,  if  any,  belonged 
to  the  father,  and  that  he  alone  has  a  right  of  action  therefor 
against  the  wrongdoer.  In  our  opinion  it  is  quite  clear  that  the 
father  has  no  right  of  action  in  this  case  independently  of  the 
statute. 

At  common  law,  the  right  of  a  parent  to  recover  for  loss  of  the 
services  of  his  minor  child,  like  that  of  the  husband  for  the  serv- 
ices of  the  wife,  is  limited  to  the  time  that  may  have  elapsed,  if 
any,  between  the  time  of  the  injury  giving  rise  to  the  action,  and 
the  resulting  death.  The  right  to  the  services,  in  either  case, 
terminates  with  death,  and  the  estimate  of  damages  ceases  there- 
with. Baker  v.  Bolton,  1  Campb.  493 ;  Osborn  v.  Oillett,  L.  R. 
8  Exch.  88,  92 ;  Carey  v.  Berkshire  R.  Co.  1  Cush.  475,  48  Ahl 
Dec.  616 ;  Eden  v.  Lexington  &  F.  R.  Co.  14  B.  Mon.  204,  206 ; 
LouisviUe  £  N.  R.  Co.  v.  McElwain,  98  Ky.  700,  702,  34  L.  IL 
A.  788,  34  S.  W.  236 ;  Quin  v.  Moore,  15  N.  Y.  432,  433 ;  Hyatt 
V.  Adams,  16  Mich.  180,  184;  Scheffler  v.  Minneapolis  &  St.  L. 
R.  Co.  32  Minn.  125,  19  N.  W.  656 ;  Stewart  v.  Louisville  &  N. 
R.  Co.  83  Ala.  493,  4  So.  373 ;  Davis  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  53  Ark.  117,  127,  7  L.  R  A.  283,  13  S.  W.  801. 

It  is  manifest  also  that  no  action  could  be  maintained  in  the 
name  of  intestate's  father  under  the  statute,  because  it  is  ex- 
pressly declared  that  "every  such  action  shall  be  brought  by  and 
in  the  name  of  the  personal  representative  of  such  deceased  per- 
son."   Western  V.  Teleg.  Co.  v.  Lipscomb,  ante,  p.  104. 

It  follows,  therefore,  that  if  the  action  in  this  case  cannot  be 
maintained  by  the  personal  representative  of  the  intestate  for 
the  ultimate  benefit  of  the  father,  who  is  the  next  of  kin,  and 
alone  has  been  shown  to  have  sustained  any  injury  by  the  death 
of  the  son,  the  judgment  ought  to  be  arrested,  for  the  remedy 
of  the  statute  goes  no  farther. 
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The  act  of  the  British  Parliament^  known  as  Lord  Campbell's 
act^  recites  in  its  preamble  the  failure  of  the  common  law  to  fur- 
nish an  action  for  injuries  resulting  in  death,  and  p]X)ceeds  to 
provide  a  remedy  by  giving  an  action,  to  be  brought  in  the  name 
of  the  personal  representative  of  the  person  whose  death  shall 
have  been  caused  by  wrongful  act,  neglect^  or  default,  for  the 
benefit  of  the  wife,  husband,  parent,  and  child  of  such  person. 
This  act,  said  Lord  Chancellor  Selbome,  "gives  a  new  cause  of 
action  clearly,  and  does  not  merely  remove  the  operation  of  the 
maxim,  actio  personalis  moritur  cum  persona,  because  the  action 
is  given  in  substance  not  to  the  person  representing,  in  point  of 
estate,  the  deceased  man,  who  would  naturally  represent  him  as 
to  all  his  own  rights  of  action  which  could  survive,  but  to  his 
wife  and  children,  no  doubt  suing  in  point  of  form  in  the  name 
of  his  executor/'  Seward  v.  Vera  Cruz,  L.  R.  10  App.  Cas. 
59,  67. 

Lord  Campbell's  act  has  been  adopted  in  every  State  of  the 
Union,  with  more  or  less  change  in  respect  of  the  persons  to  be 
benefited,  the  designation  of  the  parties  in  whose  name  the  action 
shall  be  brought,  and  the  measure  of  damages  to  be  recovered. 
Under  these  various  statutes  multitudes  of  actions  have  been 
maintained  on  behalf  of  surviving  parents,  for  diimages  sus- 
tained through  the  death  of  children,  whether  infants  or  adults, 
to  whose  services  they  had  a  right,  legal  or  otherwise,  to  look 
for  support  or  assistance ;  and  in  no  case  that  we  have  been  able 
to  discover  has  recovery  been  denied  on  the  ground  under  oonsid- 
eratiozL 

The  action  does  not  depend  at  all  upon  the  fact  whether  the 
next  of  kin — parent,  or  brothers  and  sisters,  as  the  case  may  be 
— shall  have  a  legal  claim  upon  the  services  of  which  they  have 
been  deprived  by  the  wrongful  act  of  the  defendant  Illinois  C 
B.  Co.  V.  Barron,  6  Wall.  90, 106, 18  L.  ed.  591,  696 ;  District  of 
Columbia  v.  Wilcox,  4  App.  D.  C.  90,  119.  And  although  it 
might  be  possible,  under  the  terms  of  our  statute,  which  requires 
recovery  in  solido,  that  a  judgment  founded  chiefly  on  proof  of 
special  damage  to  one  of  the  next  of  kin  would  have  to  be  shared 
&[ially  with  others  less  meritorious^  that  fact  is  one  that  in  no 


Digitized  by  VjOOQ IC 


Iffi    UNITED  STATES  ELECTRIC  LIGHTING  00.  «.  SULLIVAN. 

Opinion  of  the  Court.  [22  App. 

wise  oonoems  the  wrongdoer.    District  of  Colvanbia  t.  Wilcox, 
4  App.  D.  a  90, 122. 

We  are  of  the  opinion,  therefore,  that  the  motion  in  arrest  of 
judgment  was  properly  overruled. 

2,  There  was  no  error  in  refusing  the  prayer  to  direct  a  ver- 
dict for  the  defendant  on  the  ground  that  the  evidence  was  not 
suiRcient  to  warrant  the  submission  of  the  question  of  its  negli- 
gence to  the  jury. 

We  see  no  occasion  to  discuss  the  evidence  relating  to  the  man- 
ner in  which  the  service  wires  for  the  lighting  current  had  been 
protected  when  carried  into  the  building,  or  to  the  probable  man- 
ner in  which  that  protection  may  have  been  destroyed  by  the  acts 
of  the  owner  of  the  building  or  his  employees. 

Nor  is  it  of  any  consequence  to  consider  whether  there  was 
any  ground  for  the  inference  of  negligence  from  the  failure  of 
the  defendant  to  remove  the  service  wires  after  the  lights  main- 
tained thereby  had  been  discontinued. 

Had  the  defendant  stopped  the  flow  of  the  deadly  current  into 
the  premises  through  those  useless  service  wires,  by  means  of  the 
switch  provided  for  that  purpose  in  the  street,  no  injury  could 
possibly  have  occurred  from  the  destruction  of  the  insulation. 
The  failure  to  exercise  this  simple  precaution  led  to  the  death 
of  two  persons,  and  might  at  any  time  have  caused  a  destructive 
conflagration.  It  was  plainly  a  question  for  the  jury  to  deter- 
mine whether,  under  all  the  circumstances,  the  failure  of  the 
defendant  to  cut  off  the  current  constituted  negligence. 

3.  The  next  assignment  of  error  is  based  on  the  refusal  of 
the  court  to  direct  a  verdict  for  the  defendant  on  the  ground  that 
it  appeared  conclusively,  from  all  the  evidence  submitted,  that 
the  death  of  plaintiff's  intestate  was  the  direct  result  of  his  own 
negligence. 

Several  special  prayers  directing  the  attention  of  the  jury  to 
oertain  leading  facts  from  which,  it  was  declared,  contributory 
negligence  was  a  necessary  inference,  were  then  asked  and  re- 
fused ;  but  these  may  be  con^dered  as  embraced  in  the  general 
proposition. 

The  rule  of  determination  in  cases  like  the  present  haa  be^ 
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thus  stated  "by  the  Supreme  Court  of  the  United  States :  "What 
may  be  deemed  ordinary  care  in  one  case  may,  under  different 
surroundings  and  circumstances,  be  gross  negligence.  The  pol- 
icy of  the  law  has  relegated  the  determination  of  such  questions 
to  the  jury  under  proper  instructions  from  the  court  It  is  their 
province  to  note  the  special  circumstances  and  surroundings  of 
each  particular  case,  and  then  say  whether  the  conduct  of  the 
parties  in  that  case  was  such  as  would  be  expected  of  reasonable, 
prudent  men  under  a  similar  state  of  affairs.  When  a  given 
state  of  facts  is  such  that  reasonable  men  may  fairly  differ  upon 
the  question  as  to  whether  there  was  negligence  or  not^  the  deter- 
mination of  the  matter  is  for  the  jury.  It  is  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw  the  same  conclusion 
from  them,  that  the  question  of  negligence  is  ever  considered  as 
one  of  law  for  the  court *'  Orand  Trunk  R,  Co.  v.  Ives,  144  U. 
S.  408,  417,  86  L.  ed.  485,  489,  12  Sup.  Ct  Kep.  683 ;  see  also 
Texas  &  P.  B.  Co.  v.  Qeniry,  163  U.  S.  353,  368,  41  L.  ed.  186, 
193,  16  Sup.  Ct  Rep.  1104. 

The  controlling  fact  upon  which  the  appellant  rests  its  con- 
tention is,  that  the  deceased  went  into  the  cellar  with  knowledge 
that^  two  and  one-half  hours  before,  another  able-bodied  man  had 
met  sudden  death  therein  through  coming  in  contact  with 
the  electric  current  It  may  be  conceded  that  from  this  fact 
many  reasonable  minds  might  come  to  the  conclusion  that  his 
death  was  the  result  of  his  neglect  of  ordinary  care.  But  the 
question  is,  Would  all  reasonable  men  come  to  that  conclusion 
upon  a  full  and  fair  consideration  of  all  the  facts  in  evidence  \ 

What  constitutes  negligence  can  not  be  laid  down  as  a  rule  for 
every  case,  but,  as  we  have  seen,  necessarily  depends  upon  the 
special  circumstances  and  conditions  of  the  particular  case  under 
investigation.  In  order  to  reach  a  just  conclusion  in  each  par- 
ticular case,  reasonable  effect  must  be  given  to  every  legitimate 
inference  that  may  be  deduced  from  the  facts  in  evidence,  as  well 
as  from  all  the  circumstances  surrounding  the  occurrence  and 
tendings  to  shed  any  light  upon  it 

It  is  reasonable  and  just  to  consider  the  conditi<m8,  and  the 
force  of  the  obligation  of  the  service  in  which  the  deceased  was 
engaged  at  the  time,  as  influencing  his  conduct 
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It  was  important  to  the  business  of  the  employer  that  the  cellar 
should  be  visited^  and  Broderick^  the  manager  in  the  absence  of 
the  common  employer,  did  not  consider  the  act  as  necessarily  one 
of  imminent  danger.  That  he  requested  first  one  and  then  an- 
other of  his  assistants  to  enter  the  cellar,  may  be  slight  evidence 
of  his  belief,  but  it  is  some.  However,  when  one  of  these  re- 
fused, rather  from  superstition  than  fear  of  bodily  harm,  he  gave 
the  best  evidence  of  his  belief  by  going  himself. 

Broderick  was  presumably  a  man  of  average  capacity,  familiar 
with  the  premises,  and,  moreover,  apparently  sober.  Deceased 
saw  him  descend  into  the  cellar  in  safety,  and  followed  him  to 
the  place  where  the  work  was  to  be  done.  On  the  way  out>  de- 
ceased, in  some  manner  unknown,  came  in  contact  with  the  fatal 
current 

We  have  not  the  case,  then,  of  one  walking  deliberately  into 
apparent  danger,  without  necessity,  and  when  others,  to  his 
knowledge,  refused  because  of  that  danger,  but  of  a  subordinate 
who  followed  in  the  footsteps  of  an  older  and  more  experienced 
man  who  was  the  managing  agent  of  his  employer.  The  con- 
curring acts  of  two  men  of  average  intelligence  proportionately 
increase  the  difiiculty  of  declaring,  as  matter  of  law,  that  the  act 
of  one — especially  one  who  followed  where  an  older  and  more  ex- 
perienced man  led  the  way — constituted  contributory  negligence, 
taking  away  any  right  of  recovery  founded  on  the  preceding  neg- 
ligence of  the  defendant 

These  special  circumstances  were  sufficient,  in  the  opinion  of 
the  trial  court,  to  warrant  the  submission  of  the  issue  to  the  jury. 
In  the  case  of  doubt,  always,  the  determination  of  die  question 
falls  within  the  province  of  the  jury.  We  are  not  prepared  to 
say  that  it  was  error  to  refuse  the  defendant's  motion  and  special 
prayers. 

4.  The  fourth  assignment  of  error  relates  to  the  measure  of 
damages  given  in  charge  to  the  jury.  The  contention  of  the  ap- 
pellant, whose  special  prayer  to  that  effect  was  denied,  is  that  the 
recovery  on  behalf  of  the  father  is  limited  to  such  sum  as  ho 
might  reasonably  have  expected  to  receive  from  the  son  during 
the  residue  of  his  minority,  had  he  continued  to  live. 
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The  charge  given^  instead,  was  that  ^^the  plaintiff  is  entitled  to 
Teoover  such  sum  as  will  fairly  and  reasonably  compensate  the 
father  of  the  decedent  for  any  financial  loss  ♦  ♦  ♦  sustained 
by  reason  of  the  decedent's  death ;  such  loss  to  be  measured  by 
such  sum  as  the  evidence  may  show  the  said  father  would  have 
probably  received  from  the  decedent  had  he  continued  to  live." 

We  are  of  the  opinion  that  there  was  no  error  in  the  charge  to 
the  jury.  As  has  been  said  by  Mr.  Justice  Nelson :  "The  dam- 
ages in  these  cases  whether  the  suit  is  in  the  name  of  the  injured 
party,  or,  in  the  case  of  his  death,  under  the  statute  by  the  legal 
representative,  must  depend  very  much  on  the  good  sense  and 
soimd  judgment  of  the  jury  upon  all  the  facts  and  circumstances 
of  the  particular  case.  If  the  suit  is  brought  by  the  party,  there 
can  be  no  fixed  measure  of  compensation  for  the  pain  and  an- 
guish of  body  or  mind,  nor  for  the  loss  of  time  and  care  in  busi- 
ness, or  the  permanent  injury  to  health  and  body.  So,  when  the 
suit  is  brought  by  the  representative,  the  pecuniary  injury  result- 
ing from  the  death  to  the  next  of  kin  is  equally  uncertain  and  in- 
definite. If  the  deceased  had  lived,  they  may  not  have  been 
benefited,  and  if  not,  then  no  pecuniary  injury  could  have  re- 
sulted to  them  from  his  death.  But  the  statute  in  respect  to  this 
measure  of  damages  seems  to  have  been  enacted  upon  the  idea 
that,  as  a  general  fact,  the  personal  assets  of  the  deceased  would 
take  the  direction  given  them  by  the  law,  and  hence  the  amoimt 
recovered  is  to  be  distributed  to  the  wife  and  next  of  kin  in  the 
proportion  provided  for  in  the  distribution  of  personal  property 
left  by  a  person  dying  intestate.  If  the  person  injured  had  sur- 
vived and  recovered,  he  would  have  added  so  much  to  his  person- 
al estate,  which  the  law,  on  his  death,  if  intestate,  would  have 
passed  to  his  wife  and  next  of  kin ;  in  case  of  his  death  by  the 
injury,  the  equivalent  is  given  by  a  suit  in  the  name  of  his  repre- 
sentative. There  is  difficulty  in  either  case  in  getting  at  the  pe- 
cuniary loss  with  precision  or  accuracy,  more  difficulty  in  the  lat- 
ter than  in  the  former,  but  differing  only  in  degree,  and  in  both 
cases  the  result  must  be  left  to  turn  mainly  up<Hi  the  sound  sense 
and  deliberate  judgment  of  the  jury."  lUinaia  C.  B.  Co.  v.  Bar- 
ran,  5  Wall.  90, 105, 18  L.  ed.  691,  695. 
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That  case  arose  under  a  statute  of  the  state  of  Illinois,  which, 
though  differing  slightly  in  phraseology,  is  substantially  similar 
in  all  its  important  provisions  to  the  act  of  Congress  which  was 
enacted  after  its  decision. 

Under  the  New  York  statute,  which  also  limits  the  damages  to 
be  assessed  for  the  benefit  of  the  widow  and  next  of  kin  to  "a  fair 
and  just  compensation  for  the  pecuniary  injuries  resulting  from 
the  decedent's  death,"  it  was  said  by  the  court  of  appeals  of  that 
state :  *?n  but  few  cases  arising  under  this  act  is  the  plaintiff 
able  to  show  direct,  specific,  pecuniary  loss,  suffered  by  the  next 
of  kin  from  the  death ;  and,  generally,  the  basis  for  the  allow- 
ance of  damages  has  to  be  found  in  proof  of  the  character,  qual- 
ities,, capacity,  and  condition  of  the  deceased  and  in  the  age,  sex, 
circumstances,  and  conditions  of  the  next  of  kin.  The  proof  may 
be  unsatisfactory,  and  the  damages  may  be  quite  uncertain  and 
contingent,  yet  the  jurors  in  each  case  must  take  the  elements 
thus  furnished  and  make  the  best  estimate  of  damages  they 
can."  Lochuwod  v.  New  York,  L.  E.  &  F.  iZ.  Co.  98  N.  Y.  523, 
526.  See  also,  Birkett  v.  Knickerbocker  Ice  Co.  110  N.  Y.  504, 
508,  18  N.  E.  108. 

In  numerous  other  cases  that  might  be  cited,  the  same  liberal 
rule  for  the  ascertainment  of  damages  to  next  of  kin  has  been 
followed  as  necessary  to  give  any  practical  effect  to  the  remedial 
purpose  of  such  legislation.  In  many  of  these,  where  the  de- 
ceased was  an  infant  (sometimes  of  tender  years),  the  recovery 
has  not  only  been  permitted  to  include  probable  pecuniary  in- 
jury, founded  on  a  legal  claim  to  the  deceased  infant's  services 
during  minority,  but  also  that  which  might  be  fairly  estimated 
with  reference  to  the  reasonable  expectation  of  the  continuance, 
to  some  extent^  of  those  services  after  majority,  founded  on  con- 
ditions of  age,  feeble  health,  and  poverty  reasonably  sufficient  to 
create  a  strong  moral  obligation  on  the  part  of  the  child.  Baiti- 
more  &  0.  8.  W.  R.  Co.  v.  Then,  159  111.  535,  539,  42  N.  E. 
071 ;  Illinois  C.  R.  Co.  v.  SUter,  129  111.  91, 100,  6  L.  R  A.  418, 
21  N.  E.  575 ;  Johnson  v.  Chicago  &  N.  W.  R.  Co.  64  Wis.  425, 
431,  25  N.  W.  223;  Thompson  v.  Johnston  Bros.  Co.  86  Wis. 
576,  586,  57  N.  W.  298 ;  Thoresen  v.  La  Crosse  City  R.  Co.  94 
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Wis.  129,  133,  68  N.  W.  548;  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
Davis,  55  Ark.  462,  467, 18  S.  W.  628 ;  BirJcett  v.  Knickerbocker 
Ice  Co.  110  K  Y.  504,  508, 18  N.  E.  108 ;  Atchison,  T.  &  8.  F. 
R.  Co.  V.  Cross,  58  Kan.  424, 428,  49  Pac  599 ;  Oulf,  C.  &  8.  F. 
R.  Co.  V.  Conipton,  75  Tex.  667,  674, 13  S.  W.  667. 

The  plaintiff  in  this  case  offered  no  prayer  for  damages 
founded  on  any  legal  claim  which  the  parent  might  have  to  the 
services  of  the  deceased  son  during  the  residue  of  his  minority ; 
on  the  contrary,  by  proof  ui^der  the  general  allegation  of  damage, 
the  entire  claim  was  based  on  the  reasonable  expectation  that  the 
deceased,  who  at  intervals  had  made  volimtary  contributions  to 
the  parent,  would,  if  his  life  had  not  been  taken,  continue  his 
contributions  to  the  parent's  support  during  the  probable  dura- 
ti<m  of  the  latter's  life. 

The  deceased,  though  lacking  nearly  two  years  of  the  attain- 
ment of  majority,  had  been  practically  emancipated  by  the  fath- 
er; for  it  appears  that  the  latter  had  consented  to  his  leaving 
home,  had  attempted  to  make  no  contract  for  his  services  in  the 
new  home,  had  permitted  him  to  make  his  own  contracts  for 
labor,  and  instead  of  demanding  the  proceeds  of  the  same,  had 
contented  himself  with  accepting  such  sums  as  the  son  had  volun- 
tarily contributed  therefrom  to  his  assistance. 

This  state  of  facts  put  the  claim  for  recovery  upon  substan- 
tially tbe  same  basis  as  if  the  deceased  had  been  an  adult;  hence, 
the  prayer  asked  by  the  defendant  had  no  application. 

Considering  the  case  as  if  the  deceased  had  been  an  adult,  a 
ground  of  recovery  is  furnished  that  has  been  generally  upheld 
under  statutes  of  the  same  general  purport.  In  addition  to  au- 
thorities before  cited,  see  District  of  Columbia  v.  Wilcox,  4  App. 
D.  C.  90;  Tiffany,  Death  by  Wrongful  Act,  §  168. 

Tested  by  the  rule  heretofore  stated,  the  charge  of  the  court, 
to  which  exception  was  taken,  must  be  approved  as  correct,  and 
applicable  to  the  evidence,  which  showed  some  pecuniary  dam- 
age, the  amount  of  which,  uncertain  as  its  ascertainment  might 
be,  was  for  the  determination  of  the  jury,  subject  to  the  super- 
vising power  of  the  trial  justice  in  case  of  an  excessive  verdict 

5.    The  rule  for  the  ascertainment  of  dtoiages  that  has  been 
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approved  clearly  indicates  the  oompetencty  of  the  evidence  tend- 
ing to  show  the  age,  feeble  health,  burdens,  and  poverty  of  the 
father  of  deceased,  the  admission  of  which  was  also  made  the 
ground  of  exception.  This  was  rightly  admitted  as  affording 
some  aid  to  the  jury  in  determining  the  reasonable  probability  of 
the  continuance  of  the  contributions  of  the  deceased  during  the 
life  of  the  father.  Thompson  v.  Johnston  Bros.  Co.  86  Wis. 
676,  586,  57  N.  W.  298 ;  Thoresen  v.  La  Crosse  City  B.  Co.  94 
Wis.  129, 133,  68  K  W.  548 ;  Missouri  P.  B.  Co.  v.  Peregoy,  36 
Kan.  424,  431,  14  Pac.  7 ;  Little  Bock,  M.  B.  £  T.  B.  Co.  v. 
Leverett,  48  Ark.  333,  344,  3  S.  W.  50 ;  Illinois  C.  B.  Co.  v. 
Crudup,  63  Miss.  291,  303 ;  Houston  City  Street  B.  Co.  v.  Sciac- 
ca,  80  Tex.  350,  355,  16  S.  W.  31 ;  Birkett  v.  Knickerbocker  Ice 
Co.  110  N.  Y.  504,  508, 18  K  E.  108 ;  Baltimore  dc  P.  B.  Co.  v. 
Mackey,  157  U.  S.  72,  92,  39  L,  ed.  624,  631,  15  Sup.  Ct  Rep. 
491.  Such  evidence,  clearly  inadmissible  in  ordinary  actions  for 
damages,  where  it  is  calculated  to  arouse  the  sympathies  of  the 
jury  without  furnishing  any  legal  element  of  damage,  stands 
upon  essentially  different  grounds  when  offered  in  a  case  like  the 
present,  brought  under  the  statute.  The  distinction  between 
the  two  classes  of  cases  is  clearly  pointed  out  in  the  case  last 
cited,  which  arose  in  the  District  of  Coliunbia. 

The  judgment  must  be  affirmed  with  costs;  and  it  is  so  or- 
dered. Affirmed. 


MANN  V.  DISTRICT  OF  COLUMBIA.* 


Dbad  Anikals,   Propebtt  IN;    Police  Rbouiations,  EzTBATEBBnoEiAL 

Effect  of. 

1.  The  death  of  a  domestic  animal  does  not  terminate  the  owner's  property 
in  it,  and  while  he  may  be  required  by  the  municipality  to  dispose  of 
the  carcass  so  that  it  will  not  become  a  nuisance,  the  municipal  au- 

^AnitnaU. —  As  to  right  of  property  in  dogs,  and  duties  and  liabilities 
arising  out  of  such  right,  see  editorial  note  to  Oraham  y.  Smith,  40  L. 
R.  A.  503,  containing  a  full  presentation  of  the  authorities. 
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thorities  cannot  arbitrarily  deprire  him  of  his  property  by  giring  it 
to  another;  and  the  owner  is  entitled  to  a  reasonable  time  for  its 
removal,  and  may  remove  it  by  the  agency  of  others,  as  well  as  remove 
it  himself,  and  this  includes  the  right  to  dispose  of  it  by  sale  and 
the  removal  of  it  by  his  vendee  (following  CampheU  r.  Diatriot  of 
Columbia,  19  App.  D.  C.  131). 

2.  That  part  of  §  0,  art.  14,  of  the  police  regulations,  which  requires  the 
owner  of  the  dead  animal  to  remove  the  carcass  within  a  limited  time 
to  a  place  or  places  to  be  approved  of  by  the  commissioners,  and  dis- 
pose of  it  in  accordance  with  a  specified  system,  must  be  construed  to 
mean  that  when  the  owner  of  the  carcass  removes  it  to  any  place 
within  the  District  of  Coltmibia  and  disposes  of  it  there,  the  place  and 
manner  of  disposal  must  be  subject  to  the  approval  of  the  commis- 
sioner. The  regulation  has  no  extra-territorial  force,  and  does  not 
apply  when  the  carcass  is  removed  beyond  the  District,  except  where 
the  removal  is  by  the  contractor  with  the  District  for  the  removal  of 
garbage  and  dead  animals,  who  is  compelled  by  his  contract  to  comply 
with  the  regulations. 

8.  The  opinion  expressed  by  the  court,  that  if  the  owner  of  the  dead  animal 
should  remove  the  carcass  from  the  District  to  a  place  so  close  to  the 
border,  and  dispose  of  it  in  such  a  manner,  as  to  amount  to  a  nuisance 
to  adjacent  residents  of  the  District,  the  offender  might  be  punished 
under  existing  or  similar  municipal  regulations. 

No.  1289.     Submitted  May  6,  1903.     Decided  June  2,  1903. 

In  xbrob  to  the  Police  Court  of  the  District  of  Columbia. 

BeverseiL 

The  CouBT  in  the  opinion  stated  the  case  as  follows: 

The  plaintiff  in  error,  Patrick  Mann,  was  prosecuted  and  con- 
victed in  the  police  court  of  the  District  of  Columbia,  on  an  in- 
formation, whereby  he  was  charged  with  transporting  a  dead 
horse  through  the  streets  of  the  city  of  Washington,  and  across 
the  Long  bridge  over  the  Potomac  river  to  a  place  in  the  State  of 
Virginia,  near  the  Potomac  river,  about  2  miles  south  of  said 
Long  bridge,  in  alleged  violation  of  one  of  the  municipal  regula- 
tkODB  of  the  District  of  Columbia.  The  municipal  regulation  in 
question  is  the  following: 

"Article  14,  §  9.  It  is  hereby  made  the  duty  of  the  contractor 
with  the  District  of  Columbia  for  the  oollection  and  renaoval  of 
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garbage  and  dead  animals,  to  collect  and  remove,  in  accordance 
with  the  regulations  and  contract  of  said  District,  all  garbage, 
dead  animals,  fish,  and  refuse  animal  and  vegetable  matter  found 
within  the  District,  to  some  place  to  be  designated  or  approved 
by  the  commissioners  of  the  District,  and  to  dispose  of  the  same 
through  a  reduction  or  consumption  process,  subject  to  the  sani- 
tary inspection  and  approval  of  said  commissioners;  and  each 
cart  or  other  vehicle  used  for  the  purpose  of  removing  garbage 
shall  have  the  word  "garbage"  and  the  number  of  the  wagon  in 
large  white  letters  on  a  black  ground  plainly  printed  or  attached 
to  each  side  of  the  wagon  bed,  which  shall  be  of  metal,  water- 
tight, and  provided  with  tight-fitting  covers,  and  be  approved  by 
the  superintendent  of  street  cleaning.  All  dead  animals  shall  be 
removed  to  the  place  of  disposal  in  covered  wagons  or  other 
vehicles  or  conveyances  as  nearly  air-tight  as  possible,  to  be  ap- 
proved by  the  superintendent  of  street  cleaning ;  and  it  shall  be 
unlawful  for  any  person  to  use  for  the  removal  of  garbage  or 
dead  animals  any  cart,  wagon,  vehicle,  or  other  conveyance  not 
so  approved. 

"No  other  person  or  party  except  the  District  contractor,  his, 
their,  or  its  agents,  shall  carry,  convey,  or  transport  through  the 
streets,  alleys,  or  public  places  of  the  said  District,  any  garbage, 
dead  animals,  fish,  or  refuse  animal  or  vegetable  matter ;  and  it 
shall  be  unlawful  for  any  person  to  interfere  in  any  manner  with 
the  collection  and  disposal  of  such  materials  or  dead  animals  by 
the  District  contractor,  his, their, or  its  agents  or  employees:  Pro- 
vided that  the  owner  of  any  dead  animal,  if  the  same  shall  have 
died  upon  private  premises,  may  remove  the  same  or  cause  it  to  be 
removed  within  four  hours  after  it  shall  have  died;  otherwise 
such  removal  shall  be  within  one  hour  thereafter,  to  a  place  or 
places  to  be  approved  by  the  commissioners  of  the  said  District, 
whence  it  shall  be  taken  and  disposed  of  by  the  reduction  process, 
subject  to  the  sanitaiy  inspection  of  the  said  commissioners. 

"All  garbage,  dead  animals,  night  soil,  miscellaneous  refuse, 
and  ashes  must  be  within  the  digesting  tanks  or  the  furnace,  or 
otherwise  in  the  process  of  actual  disposal,  not  later  than  6  o'clock 
A.  M.  on  the  day  following  the  day  of  their  receipt  by  the  oon- 
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tractor  or  other  person  for  such  disposal  All  such  garbage,  dead 
animals,  and  night  soil  must  be  completely  disposed  of  within 
twenty-four  hours,  and  all  miscellaneous  refuse  and  ashes  within 
seventy-two  hours,  after  their  receipt. 

"The  capacity  of  any  plant  or  scheme  established  by  any  con- 
tractor or  other  person  must  be  sufficient  to  enable  all  necessary 
repairs  to  be  made  without  interfering  with  the  work  of  disposal." 

The  case  was  tried  in  the  police  court  without  a  jury  under  an 
agreed  statement  of  facts,  which  statement,  as  taken  from  the  rec- 
ord, is  the  following : 

"The  defendant  is  now  and  has  been  for  about  twenty  years, 
among  other  businesses  carried  on  by  him,  engaged  in  the  business 
of  collecting  dead  animals  in  the  District  of  Columbia  and  manu- 
facturing or  having  them  manufactured  into  fertilizers ;  and  he  is 
fully  equipped  for  the  prompt  removal  of  dead  animals,  having 
covered  wagons  as  near  air-tight  as  possible  for  the  purpose,  as  re- 
quired by  the  police  regulations  of  the  District 

"On  the  20th  day  of  January,  1903,  the  defendant  purchased 
the  carcass  of  a  dead  horse  from  the  owner  thereof,  for  which  he 
gave  the  sum  of  $1  at  the  stable  of  one  Robinson,  numbered  222 
C  street  northwest,  in  the  city  of  Washington,  District  of  CJolum- 
bia.  Said  carcass  was  worth  to  the  defendant  for  the  purpose  to 
which  he  put  it  the  sum  of  about  $8.  Said  horse  died  on  said 
premises,  which  are  the  private  premises  of  said  Robinson.  Said 
horse  died  about  8 :15  o'clock  in  the  morning  of  the  said  day,  and 
was  loaded  into  the  wagon  of  the  defendant  for  removal  not  later 
than  half-past  9  o'clock  in  the  morning  of  the  same  day.  Said 
defendant  on  said  day  hauled  the  said  carcass  in  his  wagon  along 
Pennsylvania  avenue,  Seventh  and  other  streets,  in  the  city  of 
Washington,  District  of  Columbia,  and  across  the  Long  bridge  to 
a  place  in  Virginia  near  the  Potomac  river  about  2  miles  south 
of  said  Long  bridge,  where  there  is  a  factory  where  dead  animals 
are  manufactured  into  fertilizers  and  soap  and  other  productions. 
Said  defendant  caused  said  dead  animal  to  be  so  disposed  of  at 
said  factory.  The  defendant,  at  the  time  he  removed  said  dead 
animal,  was  not  the  public  contractor  with  the  District  of  Co- 
lumbia for  the  collection  and  removal  of  garbage  or  dead  ani- 
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mals,  nor  was  the  dead  animal  removed  by  him  bs  aforesaid  taken 
to  a  place  of  disposal  approved  by  the  commissioners  of  the  Disr 
trict  of  Columbia.  Said  defendant  did  not,  nor  did  any  one  else, 
at  any  time  prior  to  the  removal  of  said  animal,  or  subsequently^ 
apply  to  the  commissioners  of  the  District  of  Columbia  to  ap- 
prove said  place  and  manner  of  disposal.  The  process  of  dis- 
posal at  said  place  is  a  reduction  process,  but  is  not  of  the  sani- 
tary kind  that  is  now  in  general  use  for  such  purposes  in  or  near 
all  large  cities,  and  the  work  of  reduction  there  carried  on  is  not 
under  the  sanitary  inspection  and  approval  of  the  said  commis- 
sioners, and  they  have  not  been  requested  to  give  it  such  inspec- 
tion and  approval. 

**The  commissioners  of  the  District  of  Columbia,  prior  to  the 
11th  day  of  October,  1899,  advertised  as  required  by  law,  for 
proposals  for  the  collection,  removal,  and  disposal  of  all  garbage 
and  dead  animals  in  the  District  of  Columbia,  which  advertise- 
ment required  each  bidder  to  submit  with  his  bid  a  full  descrip- 
tion of  the  scheme  of  disposal  by  the  reduction  or  consumption 
process  which  he  proposed  to  establish  and  maintain,  the  plant, 
fixtures,  and  means  of  transportation  whereof  was  to  be  at  the 
expense  of  the  contractor ;  and  the  Washington  Fertilizer  Com- 
pany being  the  lowest  bidder  therefor,  the  said  commissioners,  on 
the  11th  day  of  October,  1899,  entered  into  a  contract  with  it, 
which  contract,  among  other  things,  provides  for  the  removal  by 
said  fertilizer  company  of  all  garbage  and  dead  animals,  such  as 
are  referred  to  in  the  foregoing  police  regulations,  produced  and 
found  in  the  District  of  Columbia,  for  the  period  of  five  years 
from  the  date  of  said  contract  under  the  terms  and  conditions  set 
forth  in  said  police  regulations  and  said  contract  Said  contract 
provides  that  the  said  fertilizer  company  shall  have  all  the  gar- 
bage and  dead  animals  produced  and  found  in  the  District  of 
Columbia  during  that  period  for  its  own  use  and  benefit ;  and  the 
contract  price  to  be  paid  by  the  District  to  said  contractor  for 
such  service  was  considerably  reduced  in  consideration  of  the  re- 
ceipt by  it  of  such  garbage  and  dead  animals  from  what  it  would 
otherwise  have  been. 

''Said  fertilizer  company  is  equipped    with    the    necessary 
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wagons,  boats,  and  other  means  of  transportation,  and  a  plant 
adequate  to  the  removal  and  disposal  of  all  such  garbage  and 
dead  animals.  Its  plant  is  a  sanitary  one  of  the  most  modem  and 
approved  method  and  system.  It  is  located  in  Virginia,  and  is 
under  the  sanitary  inspection  and  control  of  the  oommissioners  of 
the  District  of  Columbia  by  virtue  of  the  terms  of  the  contract 
aforesaid,  and  is  so  carried  on  and  managed  that  it  emits  no  of- 
fensive or  unwholesome  odors  whatever." 

Upon  this  agreed  statement  of  facts,  the  police  court  was  re- 
quested by  the  counsel  for  the  defendant  to  rule  as  matter  of  law: 
(1)  That  the  regulation  in  question  did  not  apply  to  the  dead 
animal  which  the  defendant  was  charged  with  removing ;  (2)  that 
neither  the  contract  between  the  commissioners  and  the  Wash- 
ington Fertilizer  Company,  nor  the  law,  gives  said  company  the 
right  to  remove  and  convert  to  its  own  use  all  dead  animals  in  the 
District  of  Columbia  to  the  exclusion  of  the  owner's  rights  there- 
to; (3)  that  inasmuch  as  the  dead  animal  in  question  was  taken 
out  of  the  District  of  Columbia  by  the  defendant,  it  was  imma- 
terial whether  it  was  taken  to  a  place  designated  by  the  commis- 
sioners of  said  District  or  was  disposed  of  by  a  reduction  or  con- 
sumption process  under  the  sanitary  inspection  of  said  commis- 
sioners; (4)  that  the  defendant  was  not  guilty  of  any  offense 
and  should  be  discharged. 

But  the  court  refused  so  to  rule,  and  found  the  defendant 
guilty ;  and  upon  bill  of  exceptions  duly  reserved  the  latter  has 
been  allowed  a  writ  of  error  for  the  review  of  his  case  in  this 
court 

Mr.  S.  T.  Thomas  and  Mr.  J.  A.  O'Shea  for  the  plaintiff  in 
error. 

Mr.  A.  B.  Duvdll,  Corporation  Counsel,  and  Mr.  E.  H.  Thom- 
as, Assistant,  for  the  defendant  in  error. 

Congress  has  conferred  full  power  and  authority  upon  the  oom- 
missioners to  make  regulations  in  relation  to  the  disposal  of  dead 
animals,  in  direct  and  explicit  terms,  and  also  by  authorizing 


Digitized  by  VjOOQ IC 


144  MANN  V.  DI8TBICT  OF  OOLUMBIA. 

Argument  of  Gounael.  [22  Appi 

them  to  make  and  amend  ordinances  in  relation  to  the  preserva* 
tion  of  the  health  and  comfort  of  the  community.  Indeed,  there 
can  be  no  doubt  but  that  Congress  has  conferred  upon  the  District 
commissioners  all  the  police  power  it  could  itself  exercise  in  the 
District  of  Columbia  in  relation  to  the  removal  of  garbage  and 
dead  animals^  which  is  coextensive  with  that  which  can  be  exer- 
cised by  any  legislature  in  any  state.  Lansburg  v.  D.C.  11  App. 
D.  C.  612. 

1.    The  sole  question  in   this  case  is  whether  the  act  of 
Congress  of  June  6,  1900,  is   valid.     Upon   the   question   of 
whether  the  public  authorities,  in    the  exercise    of  the    police 
power,  may  prohibit  the  owner  of  a  dead  animal  from  removing 
it  and  authorize  the  said  authorities  or  a  public  contractor  of 
the  city  to  do  so  and  convert  it  to  public  use,  the  decided  cases 
where  that  exact  question  has  been  in  issue  present  some  conflict 
It  is  believed  that  the  following  cases  are  all  in  this  country, 
where  the  exact  question  was  raised  and  determined :     Knaurer 
v.  Louisville  (Ky.)  45  S.  W.  510;  Louisville  v.  Wibble  &  WU- 
linger  and  Wihhle  &  Willinger  v.  Strcmss  £  Company,  84  Ky. 
290 ;  Smiley  v.  McDonald,  42  Neb.  5 ;  In  the  Matter  of  Lowe,  64 
Kan.  757;  Staie  v.  Fisher,  52  Mo.  174;  River  Rendering  Com- 
pany V.  Behr,  7  Mo.  App.  345 ;  Same  case  reversed,  77  Mo.  91 ; 
Alpers  V.  San  Francisco,  32  F.  R.  503 ;  National  Fertilizer  Com- 
pany V.  Lambert,  48  F.  R.  458 ;  Schoen  Bros.  v.  Atlanta,  97  Ga. 
697 ;  Underwood  v.  Green,  42  N.  Y.  140 ;  Meyer  v.  Jones  (Ky.) 
49  S.  W.  809;  Staie  v.  Morris,  47  La.  Ann.  1660;  Walker  v. 
Jameson,  140  Ind.  591;  Campbell  v.  District  of  Columbia,  19 
App.  D.  C.  131.  Of  the  fourteen  cases  cited,  seven  of  them  held 
such  regulation  valid  and  the  others  held  the  contrary.     But  in 
three  of  the  cases  where  the  regulation  was  held  invalid,  or  as 
not  applying  to  the  particular  case,  it  appeared  that  the  person 
prosecuted  was  removing  large  quantities  of  dead  animals,  which 
came  into  stock  yards  dead  upon  trains  or  died  there  afterwards, 
and  the  language  of  the  courts  in  the  opinions  in  those  cases  may 
fairly  be  construed  as  holding  that  the  regulation  was  not  in- 
tended to  apply  to  such  case,  but  only  to  cases  where  the  animal 
died  in  or  near  the  streets  of  the  city  and  belonged  to  individual 
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orwners.  This  is  especially  true  of  the  cases  in  the  77th  Missouri 
and  42d  New  YorL  But  each  of  the  cases  above  cited  shows 
that  the  city  authorities  have  the  right  to  prescribe  the  time, 
manner,  and  means  of  such  removal. 

2.  Proper  sanitary  conditions  at  the  present  day  demand  that 
the  public  authorities  may  not  only  prescribe  the  time,  manner, 
and  means  of  removal  of  carcasses  of  dead  animals^  but  also  the 
method  of  disposal 

As  said  by  the  Supreme  Court  of  the  United  States  and  this 
courts  law  is  a  progressive  science,  and  matters  which  half  a  cen- 
tury ago  would  not  probably  have  fallen  within  the  purview  of 
the  police  power  may,  from  changed  conditions  of  society,  be 
now  imperatively  included  therein.  The  following  references  to 
cases  in  the  Supreme  Court  of  the  United  States  show  the  correct- 
ness of  this  assertion.  The  same  cases  also  show  that  where  a  sub- 
ject-matter is  fairly  within  the  purview  of  the  police  power  the 
manner  of  dealing  with  it  is  entirely  within  the  discretion  of  the 
l^slative  power,  and  the  courts  have  no  jurisdiction  to  interfere. 
Holden  v.  Hardy,  169  U.  S.  366 ;  Powell  v.  Pennsylvania,  127 
U.  S.  678 ;  LouisviUe  £  Nashville  Railroad  v.  Kentucky,  161  U. 
S.  700 ;  Smith  v.  8t.  Louis  and  Southwestern  By.  Co.  181  U.  S. 
248 ;  Lawton  v.  SteeUy  152  U.  S.  138 ;  Chicago,  Burlington,  etc., 
B.  B.  Co.  V.  Chicago,  166  IT.  S.  255 ;  Dupont  v.  The  District  of 
Colimbia,  20  App.  D.  C.  477 ;  Moses  v.  United  Stales,  16  App. 
D.  C.  428,  437,  438. 

8.  It  is  a  violation  of  the  regulation  for  plaintiff  in  error  to 
purchase  the  carcasses  after  death  and  remove  them.  The  ordi- 
nance simply  permits  the  owner  to  make  the  removal  It  does 
not  contemplate  that  the  owner  may  sell  to  some  person  who 
makes  a  business  of  buying  and  removing  such  carcasses.  Such 
a  business  is  in  contravention  of  the  spirit  of  the  act  of  Congress, 
unless  tmder  the  inspection  and  control  of  the  commissioners  of 
the  District  City  of  Louisville  v.  Wible,  and  WUlinger  v. 
Strauss  dc  Co.  84  Ky.  290 ;  State  v.  Morris,  47  La,  Ann.  1660. 
The  fact  that  plaintiff  in  error  removes  the  carcasses  beyond  the 
District  makes  no  difference.  City  of  Hillsboro  v.  Ivey,  1  TaoL 
Civ.  App.  653 ;  Seacord  v.  The  People,  121  IlL  628. 
Vol.  XXII— 10 


Digitized  by  VjOOQ IC 


14«  MANN  V.  DISTRICT  OF  COmKBIA. 

Opinion  of  the  Court.  [22  App. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

There  is  no  substantial  differenoe  between  this  case  and  that 
of  Campbell  v.  District  of  Columbia,  19  App.  D.  C.  181,  which 
was  decided  on  December  4,  1901,  and  wherein  it  was  held  that 
the  death  of  a  domestic  animal  does  not  terminate  the  owner's 
property  in  it,  and  while  he  may  be  required  to  dispose  of  the 
carcass  so  that  it  will  not  become  a  nuisance,  the  municipal  au- 
thorities cannot  arbitrarily  deprive  him  of  his  property  by  giving 
it  to  another ;  that  the  owner  is  entitled  to  a  reasonable  time  for 
its  removal ;  that  he  may  remove  it  by  the  agency  of  others  as 
well  as  by  himself ;  and  that  this  includes  the  right  to  dispose  of 
it  by  sale,  and  the  removal  of  the  dead  animal  by  the  vendee. 
We  see  no  reason  under  existing  conditions  to  depart  from  that 
ruling.  If  conditions  that  may  arise  in  the  future  should  re- 
quire or  suggest  a  modification  of  it,  it  will  be  time  to  consider 
such  conditions  when  they  actually  arise. 

There  is  only  one  question  involved  in  the  present  case  which 
was  not  involved  in  the  case  of  Campbell  v.  District  of  Columbia, 
and  that  is,  whether  the  police  regulation  which  has  been  cited, 
in  so  far  as  it  provides  for  the  removal  of  dead  animals  to  a  place 
to  be  designated  or  approved  by  the  commissioners,  and  for  the 
disposal  of  such  animals  there  in  accordance  with  a  certain  speci- 
fied system,  is  applicable  to  the  plaintiff  in  error  for  his  removal 
of  a  dead  animal  to  a  place  in  the  State  of  Virginia  not  designated 
or  approved  by  the  commissioners  and  for  his  disposal  of  it  there 
in  a  manner  not  approved  by  them.  And  this  question  in  the 
present  case  is  not  difficult  of  solution ;  for  it  is  very  plain  that 
the  commissioners  of  the  District  of  Columbia  are  without  au- 
thority of  law  to  control  the  plaintiff  in  error  in  the  disposition 
which  he  makes  of  his  property  outside  of  this  District  It  is 
not  contended  that  he  may  not  lawfully  remove  it  out  of  the  Dis- 
trict ;  and  if  he  may  lawfully  remove  it  beyond  the  jurisdiction, 
it  is  difficult  to  see  how  the  commissioners  can  lawfully  determine 
what  he  shall  do  with  it  after  it  has  been  so  removed.  This  is  a 
question  for  the  State  of  Virginia  or  for  the  local  authorities  of 
the  county  or  district  in  that  State  to  which  the  dead  body  has 
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been  removed,  and  not  for  the  oommissioners  of  the  District  of 
Columbia. 

The  regulation,  therefore,  under  which  this  prosecution  has 
been  had  must  be  construed  to  mean  that  when  a  person  removes 
a  dead  animal  to  any  place  within  the  District  of  Columbia  and 
disposes  of  it  there,  the  place  and  manner  of  disposal  must  be 
subject  to  the  approval  of  the  commissioners  of  the  District  The 
regulation  cannot  be  allowed  any  extraterritorial  force,  except 
in  the  case  of  the  contractor  with  the  District^  who  is  bound  by 
his  contract  to  comply  with  the  law  and  the  regulation.  It  is 
not  applicable  to  the  individual  citizen  who  removes  his  property 
beyond  the  jurisdiction. 

Of  course,  it  may  be  conceded  that  the  authorities  of  the  State 
of  Virginia  may  prohibit  such  removal  into  their  State  or  coun- 
ty, and  may  regulate  the  disposal  of  the  dead  body  there,  if  they 
do  permit  the  removal.  And  it  may  also  be  conceded  that  the 
Congress  of  the  United  States  in  proper  cases,  either  by  virtue  of 
its  plenary  power  of  legislation  over  the  District  of  Columbia 
or  under  its  authority  to  regulate  commerce  between  the  States, 
may  regulate  the  matter  of  the  removal  of  the  dead  bodies  of  ani- 
mals from  the  District  of  Columbia.  But  there  is  no  question 
here  of  anything  of  this  kind.  The  place  selected  by  the  con- 
tractor and  approved  by  the  oommissioners  is  itself  in  the  State 
of  Virginia.  The  ^ower  of  removal  cannot  be  conceded  to  the 
one  and  denied  to  tne  other. 

We  do  not  mean  to  be  understood  here  as  holding  that  if  one 
moves  the  dead  body  of  an  animal  from  the  District  of  Columbia 
to  some  place  in  the  adjacent  States  of  Maryland  and  Virginia, 
and  there  disposes  of  it  in  such  manner  as  that  it  becomes  a  nui- 
sance to  the  adjacent  residents  of  this  District^  as  when,  for  ex- 
ample, the  place  is  so  close  to  the  border,  and  the  manner  of  dis- 
posal generates  odors  offensive  to  the  whole  neighborhood,  the 
ofPender  may  not  be  punished  under  the  present  or  some  similar 
regulation.  On  the  contrary,  we  think  he  could  and  should  be 
reached  by  proper  regulation,  even  though  there  has  been  an 
actuid  physical  removal  of  the  dead  body  from  the  District  But 
no  such  case  is  presented  here.     There  is  a  suggestion  in  argu- 
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ment  that  the  place  selected  by  the  plaintiff  in  error  for  the  dia- 
poeal  of  the  dead  body  here  in  question  is  so  near  to  the  Potomac 
river  that  persons  passing  upon  the  river  may  be  offended  by  the 
noisome  odors  arising  therefrom ;  and  there  is  a  possibility  like- 
wise that  such  noisome  odors  and  effluvia  may  be  wafted  across 
the  river  into  the  District  of  Columbia  and  the  city  of  Washing- 
ton. But  tbr -e  is  no  proof  whatever  of  the  existence  of  any  such 
conditions,  aad  no  proof  that  such  conditions  are  likely  to  exist 
Their  mere  possibility  cannot  here  be  taken  into  consideration. 

We  are  of  opinion  that  there  was  error  in  the  ruling  of  the 
police  court  The  judgment  will  be  reversed,  and  the  cause  re- 
manded to  that  court  with  directions  to  discharge  the  plaintiff  in 
error.    And  His  so  ordered. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States  was 
prayed  by  the  defendant  in  error  and  allowed  June  26,  1903. 


MoGOWAN  V.  MOODY,  Secretary  of  the  Navy. 


Habeas  Oobpub;  JoBiSDiotion:. 

1.  The  mpreme  court  of  the  District  of  Columbia  has  no  Jurisdiction  in 

a  habeas  corpus  proceeding  against  the  Secretary  of  the  Navy  to  in- 
quire into  the  grounds  of  the  detention  of  a  person,  not  an  inhabitant 
of  this  District,  and  who  was  not  arrested  or  committed,  and  who  has 
never  been  confined  within  its  limits,  but  who,  it  is  claimed,  is  unlaw- 
fully restrained  of  his  liberty  in  a  distant  possession  of  the  United 
States,  by  or  under  the  authority  of  an  officer  of  tiie  Navy  acting  as 
governor  thereof,  solely  because  the  Secretary  in  the  disdiarge  of  his 
ofBeial  duties  resides  in  this  District. 

2.  QiUBre,  whether  the  writ  of  habeas  corpus  will  lie  in  this  District 

against  a  person  who,  having  custody  of  another,  has  removed  the 
latter  from  the  District  before  the  issuance  of  the  writ,  for  the  pur- 
pose of  evading  the  process  of  the  court,  but  who  may  still  have  the 
power  to  produce  hinoL 

3.  An  allegation  in  a  petition  for  the  writ  of  habeas  corpus  against  the 

Secretary  of  the  Navy,  that  the  person  in  whose  behalf  the  petition  iM 
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filed  is  restntlned  of  his  libeiiy  by  the  agents  and  eubordinatee  of  the 
Seeretary,  and  is  within  his  control,  through  the  custody  of  a  person 
unknown,  who  exercises  his  authority  under  the  orders  of  the  Secre- 
tary, states  a  conclusion  of  law,  which  is  not  admitted  by  a  return 
which  is  in  the  nature  of  an  objection  to  the  jurisdietion  of  the  court; 
and  under  such  circumstances  this  court  will  take  judicial  notice  of 
the  powers  and  duties  of  the  Secretary  under  the  Constitution  and 
laws. 
4.  The  officers  of  the  Navy  are  not  the  agents  of  the  Secretary  ol  the  Navy, 
but,  like  the  Secretary  himself,  are  the  agents  and  representatives  of 
the  President,  who  is  the  Commander-in-Chief  of  the  Army  and  Navy, 
and  any  authority  the  Secretary  may  exercise  over  them  he  exercises 
solely  as  representative  of  the  President  (following  Vniiml  Btatea  €w 
rel  Brawm  v.  Root,  18  App.  D.  C.  239). 

No.  180«.     Bnlxnitted  May  6,  1903.     Decided  June  2,  1908. 

Hearing  on  an  appeal  by  the  petitioner  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia  discharging  a  rule  on 
the  Secretary  of  the  Navy  to  show  cause  on  a  petition  for  the 
writ  of  habeas  corpus  and  dismissing  the  petition  for  want  of  ju- 
risdiction. Affirmed. 

The  CouBT  in  the  opinion  stated  the  case  as  follows: 

This  is  an  appeal  fr(»n  a  judgment  of  the  supreme  court  of 
the  District^  discharging  a  rule  to  show  cause,  on  a  petition  for 
the  writ  of  habeas  corpus,  and  dismissing  the  said  petition  for 
want  of  jurisdiction. 

The  petition  was  filed  by  George  A.  McQowan,  a  citizen  of 
the  State  of  California,  on  behalf  of  Edward  Johnson,  who  is  al- 
leged to  be  restrained  of  his  liberty  in  a  jail  in  the  town  of  Agona 
in  the  island  of  Guam,  which  is  part  of  the  territory  ceded  to  the 
United  States  by  Spain,  by  virtue  of  the  treaty  of  Paris,  pro- 
claimed April  11, 1899.  The  prayer  is  that  the  writ  be  directed 
to  William  H.  Moody,  Secretary  of  the  Navy  of  the  United 
States,  and  a  resident  of  the  District  of  Columbia,  under  whose 
control  he  is  alleged  to  be. 

It  is  alleged  that  said  Johnson  has  not  been  committed  and  is 
not  detained  by  virtue  of  any  judgment,  order,  or  procesft  of  any 
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court  of  civil  or  criminal  jurisdiction,  or  of  any  court-martial 
having  jurisdiction  under  the  Constitution   and   laws   of   the 
United  States.     It  is  further  alleged  that,  ^'on  information  and 
belief,  the  pretended  cause  of  imprisonment,  detention,  or  re- 
straint of  said  Johnson  is  that  said  Johnson  was,  at  and  before 
the  times  hereinafter  mentioned,  an  enlisted  man  in  the  marine 
corps  of  the  United  States,  serving  in  barracks  in  said  island, 
whither  he  had  been  involimtarily  ordered  and  sent  by  his  lawful 
superior  officers,  and  on  or  about  the  7th  day  of  May,  a.  d.  1901, 
the  said  Johnson  was  arrested  by  military  authority  on  the 
charge  of  larceny  or  theft,  alleged  to  have  been  committed  at  said 
barracks,  of  a  box  of  clothing  and  about  $300  in  Mexican  cur- 
rency, from  one  Clarence  J.  Hoskins,  also  an  enlisted  man  in  the 
marine  corps  of  the  United  States^  and  kept  in  confinement  at 
said  quarters  until  on  or  about  the  I7th  day  of  May,  a.  d.  1901, 
when,  pursuant  to  an  alleged  order,  entitled  general  order  No. 
30,  a  copy  of  which  and  translation  whereof  are  hereto  annexed, 
marked  A  and  B,  respectively,  issued  by  the  military  governor  of 
said  island,  one  Seaton  Schroeder,  a  commander  in  the  Navy  of 
the  United  States,  he  was  turned  over  by  said  military  authority 
to  the  alleged  civil  authorities  of  the  island,  these  latter  being  of- 
ficers of  the  Navy  or  marine  corps  of  the  United  States,  or  ap- 
pointees of  said  governor  or  his  predecessor,  also  an  officer  in  the 
Navy  of  the  United  States ;  and  on  or  about  the  3d  day  of  Oc- 
tober, A.  D.  1901,  in  the  meantime  not  having  had  a  hearing,  said 
Johnson  was  brought  before  an  alleged  court,  consisting  of  an  en- 
sign in  the  Navy  of  the  United  States,  one  Alfred  W.  Pressy, 
and  after  a  pretended  trial  which  was  conducted  in  the  Spanish 
language,  which  was  not  imderstood  by  said  Johnson,  the  said 
authorities  refusing  to  furnish  the  said  Johnson  with  an  inter- 
preter, although  by  him  requested  so  to  do,  the  interrogatories  put 
to  said  Johnson,  however,  being  in  the  English  language,  said  al- 
leged court  assumed  to  sentence  said  Johnson  to  six  years'  im- 
prisonment, to  begin  on  the  21st  day  of  November,  a.  d.  1901, 
which  alleged  sentence  he  is  still  serving  out,  confined  as  afore- 
said.    During  said  pretended  trial,  said  Johnson  was  not  per- 
mitted by  said  authorities  to  be  present,  except  for  the  purpose 
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of  answering  interrogatories  propounded  to  him,  nor  to  hear  the 
testimony  adduced  against  him,  nor  to  be  confronted  by  the  wit- 
nesses against  hinu  At  said  pretended  trial,  said  Johnson  en- 
tered a  plea  to  the  jurisdiction  of  the  alleged  court,  claiming  that 
lie  should  be  tried  by  a  court-martial  of  the  Navy  of  the  United 
States,  but  said  plea  was  overruled  and  said  alleged  sentence  im- 
posed." 

The  return  made  by  the  Secretary  of  the  Navy  to  the  petition 
was  in  the  nature  of  an  objection  to  the  jurisdiction  of  the  court, 
on  the  ground  that  by  the  allegations  of  the  petition,  the  prisoner 
Avas  not  committed,  and  is  not  restrained  of  his  liberty,  within 
the  District  of  Columbia. 

Mr.  Franklin  H.  Machey  and  Ur.  Walter  D.  Davidge  for  the 
appellant: 

1.  Without  going  into  the  history  of  the  writ  of  habeas  cor- 
pus, suffice  it  to  say  that,  independently  of  any  statute,  it  is  a 
writ  of  the  common  law.  Deckard  v.  State,  88  Md.  186, 
203;  Ex  parte  Beechvng,  4  Bam.  &  Cress.  615;  and  In 
Be  Jackson,  15  Mich.  417.  Indeed,  the  legislation  seems 
to  be  more  limited  in  its  scope  than  the  common  law  on  this 
subject  The  statute  of  31  Charles  II.  seems  not  to  have  been 
in  force  in  Michigan  at  all.  It  added  no  new  principle  to  the 
law.  Hallam,  Const.  Hist,  c  13 ;  3  Campbell's  Lives  of  Chief 
Justices,  c.  35.  That  the  common  law  was  in  force  in  Maryland 
at  the  time  of  the  cession  of  the  District  of  Columbia  there  can 
be  no  doubt.  Griifith  v.  Griffith,  4  H.  &  M.  H.  122 ;  Coomes  v. 
Clements,  4  H.  and  J.  482 ;  Dashiel  v.  Atty.  Gen.  5  H.  &  J.  401. 
The  act  of  Congress  of  February  17,  1801,  "concerning  the  Dis- 
trict of  Columbia,"  establishing  the  circuit  court  of  the  District 
of  Columbia,  adopted  the  laws  of  Maryland  as  they  then  existed 
in  the  territory  ceded  by  Maryland  to  the  United  States.  This 
act  conferred  on  the  circuit  court  the  jurisdiction  of  the  circuit 
courts  of  the  United  States,  as  then  constituted,  in  addition  to 
the  laws  of  Maryland,  including  the  common  law.  2  Stat  103. 
And  by  the  act  of  March  3, 1863,  the  powers  possessed  and  exer- 
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cised  by  the  circuit  court  of  the  District  passed  to  the  supreme 
court  of  the  District  of  Columbia.  12  Stat  763.  Nor  was  the 
jurisdiction  altered  in  this  respect  by  the  revision  of  the  statutes 
in  1877.  United  Slates  v.  Schurz,  120  U.  S.  378.  And  this  ju- 
risdiction is  adopted  by  the  Code,  §  61. 

2.  But  the  respondent  claims  that  the  jurisdiction  to  issue  the 
writ  in  the  present  case  is  taken  away  by  §  1143  of  the  Code,, 
which  in  terms  applies  only  to  cases  of  confinement  within  the 
District  His  argument  is  that  whatever  may  have  been  the  law,, 
it  is  now  superseded  by  that  provision.  On  the  oontwury,  the 
Code  expressly,  although  perhaps  unnecessarily,  re-enacts  the 
common  law  together  with  the  statutes  which  have  before  adopted 
it,  except  in  so  far  as  they  are  inconsistent  with  or  replaced  by 
some  provision  of  the  code.  Code,  §§1,  61, 1640.  If  the  Code 
mean  by  confinement  within  the  District  that  the  body  of  the 
prisoner  must  actually  be  within  the  territorial  limits,  then  it 
cannot  be  said  to  replace,  and  certainly  not  to  repeal,  the  com- 
mon law.  At  most,  it  can  be  said  merely  to  point  out  what  may 
be  done  when  the  body  is  actually  within  the  District  But  these 
words  are  very  common  in  such  statutes,  and  it  is  held  that  the 
confinement  is  where  the  person  who  exercises  the  control  is. 
It  is  the  power  to  produce  Ihat  is  the  important  element;  not  the 
location  of  the  body,  which  is  immaterial  so  long  as  there  is  a 
person  within  the  jurisdiction  who  can  produce  it  Ex  parte 
MUliken,  4  Wall.  2;  Wales  v.  WhUney,  114  U.  S.  574;  United 
States  V.  Davis,  6  Cranch.  C.  C.  622 ;  In  Re  Jackson,  16  Mich. 
417 ;  Ex  parte  Young,  50  Fed.  R.  526 ;  Rivers  v.  MUchell,  10  N. 
W.  Rep.  626,  57  Iowa,  193;  Queen  v.  Bamardo  {Oossage'^ 
Case)  L.  R.  24,  Q.  B.  Div.  283.  The  person  confined  volun- 
tarily comes  into  court  by  his  attorneys,  and  if  the  respondent  be 
also  within  the  jurisdiction  and  can  produce  the  prisoner  (and 
the  respondent  here  by  his  demurrer  admits  his  ability  to  do  so), 
what  more  can  be  necessary  for  the  jurisdiction  of  the  court  t 

A  case  directly  in  point  arose  in  this  jurisdiction.  A  writ  of 
habeas  corpus  ad  subjiciendum  issued  from  the  circuit  court  di* 
rected  to  one  Davis^  commanding  him  to  have  before  the  court 
the  bodies  of  certain  negroes,  with  the  cause  of  their  detention.. 
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The  Tetum  Btated  that  he  had  publicly  purchased  the  negroes  for 
a  reasonable  price;  that  he  had  no  reason  to  doubt  they  were 
slaves  for  life  as  warranted  by  the  vendor.  It  further  stated 
that  the  negroes  had  been  removed  beyond  the  District  before  he 
Imew  of  the  existence  of  such  process,  and  that  they  were  then 
out  of  the  control  and  custody  of  respondent  There  was  evi- 
dence tending  to  show  that  he  had  removed  them  because  he  sus- 
pected they  would  apply  for  the  writ  On  this  the  court  passed 
an  order  adjudging  the  return  insufficient  and  evasive,  and  re- 
quiring him  to  produce  the  negroes,  in  default  of  which  he  was 
committed  to  the  marshal.  Subsequently  he  produced  the  ne- 
groes and  regained  his  freedom.  United  Stales  v.  Davis,  6  Cr. 
C.  C.  622. 

This  case  is  especially  instructive  for  the  reason  that  there 
was  then  in  force  in  the  District  a  Maryland  act  very  similar  to 
the  section  of  the  Code  now  relied  on  by  the  respondent  We  re- 
fer to  that  found  in  Kilty's  Laws  of  Maryland,  Chap.  106,  which 
conferred  on  the  several  county  courts,  during  their  respective 
sittings,  and,  at  all  other  times  the  chief  justice  of  the  several  dis- 
tricts respectively,  jurisdiction  to  issue  the  writ  and  cause  to  be 
brought  before  them  any  person  confined  within  their  respective 
jurisdictions,  etc.  This  act  was  in  force  when  United  States  v. 
Davis  was  decided,  but  the  court  required  the  production  of  the 
bodies. 

A  similar  case  arose  in  Michigan.  One  Jackson  was  a  minor, 
and  the  petitioners  were  his  testamentary  guardians,  and  re- 
spondent had  caused,  before  the  writ  had  been  applied  for,  the 
minor  to  be  taken  out  of  the  State  of  Michigan  and  beyond  the 
jurisdiction,  and  still  continued  to  keep  him  (through  respond- 
ent's wife)  out  of  the  State  after  the  service  of  the  writ  It  ap- 
peared from  the  return  that  the  respondent's  wife  had  been  duly 
appointed  the  minor's  guardian  by  the  surrogate's  court  of  Can- 
ada, a  court  of  competent  jurisdiction  in  the  province  of  Canada 
West  All  the  judges  concurred  in  refusing  to  issue  the  writ  be- 
cause of  the  appointment  of  the  Canadian  guardian.  But  Cooley 
and  Christiancy,  JJ.,  thought  that,  but  for  this,  the  writ  should 
issue.  Campbell,  J.,  and  Martin,  Ch.  J.,  thought  the  writ  should 


Digitized  by  VjOOQ IC 


154  McGOWAN  v,  MOODY. 

Argument  of  Counsel.  [22  App. 

nat  issue^  for  the  reason  that  the  Michigan  statute  limited  the 
writ  to  cases  of  imprisonment  "within  this  State." 

It  is  impossible  to  read  the  opinion  of  Cooley,  J.,  without  be- 
ing convinced  of  the  soundness  of  his  position.    In  Re  Jackson, 
15  Mich.  417,  439,  440.     In  Ex  parte  Young,   Key,   District 
Judge,  followed  and  adopted  the  opinion  of  Cooley,  J.,  in  the 
Jackson  case.     Ex  parte  Young,  50  Fed.  R.  526.     So  also  in 
Iowa:    Rivers  ▼.  Mitcliell,  10  K  W.  Kep.  626,  57  Iowa,  193. 
And  in  a  late  (1890)  English  case,  where  an  application  was 
made  by  a  parent  for  the  writ  of  habeas  corpus,  directed  to  the 
head  of  an  institution  for  destitute  children,  in  which  a  child 
had  been  placed,  it  appeared  that  before  the  proceedings  com- 
menced, he  had,  without  authority  from  the  parent,  handed  over 
the  child  to  another  person  to  be  taken  to  Canada,  and  that  he  did 
not  know  the  address  of  such  person  or  where  he  or  the  child  was, 
it  was  held  that  the  writ  should  issue,  requiring  the  respondent 
to  produce  in  England  the  child  which  had  been  8ent  to  Canada. 
Queen  v.  Bamardo  {Gossage's  Case)  L.  R.  24,  Q.  B.  Div.  283. 
The  respondent,  of  course,  must  be  within  the  jurisdiction,  for  it 
is  against  him  the  writ  is  directed.    Were  the  law  that  both  he 
and  the  prisoner  had  to  be  within  the  same  jurisdiction,  then  it 
could  .be  readily  evaded,  for  the  oppressor  might  bind  the  pris- 
oner to  the  end  of  a  pole  and  thrust  him  just  beyond  the  border. 
The  prisoner  would  then  be  without  remedy.     If  that  were  possi- 
ble, the  law  would  be  a  farce,  and  the  Anglo-Saxon  boast  of  in- 
dividual liberty  as  soimding  brass  or  a  tinkling  cymbal.     No 
cases  will  be  found,  we  are  confident,  to  sustain  such  a  conten- 
tion.    Those  read  by  the  respondent  at  the  hearing  below  related 
to  cases  where  the  corpus  was  within  the  jurisdiction,  and  the 
court  was  not  called  upon  in  those  cases  to  pass  upon,  and  indeed 
did  not  pass  upon,  such  a  case  as  we  now  have  under  considera- 
tion. 

3.  A  word  now  as  to  the  opinion  of  the  court  below.  The 
learned  judge  who  heard  the  case  seems  to  have  confoui^ded,  we 
respectfully  submit,  the  Federal  courts  proper  with  the  courts  of 
the  District  of  Columbia.  The  local  courts  are  indeed  Federal, 
but  they  have  superadded  a  common-law  jurisdiction  not  granted 
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to  the  circuit  and  dietriot  courts  of  the  United  States,  the  juris- 
diction of  the  Federal  courts  proper  being  purely  statutory.  In 
Re  Spencer  J  MoA.  &  M.  433 ;  United  States  v.  Kendall,  5  Cranch 
C.  C.  164. 

Again,  his  honor  states  that  in  United  States  v.  Davis,  supra, 
the  judgment  was  based  on  the  contempt  on  the  part  of  the  re- 
spondent Not  only  would  the  action  of  the  respondent  not  have 
amounted  to  contempt,  but,  moreover,  the  order  of  the  court  is  set 
out  verbatim  at  page  623  of  the  report  and  shows  that  the  ground 
of  the  judgment  was  the  evasive  and  insufficient  character  of  the 
return. 

Another  objection  to  the  granting  of  the  writ,  the  court  below 
held,  was  the  fact  that  although  it  is  possible  to  serve  the  writ 
here  upon  a  person  having  power  to  produce  the  body  of  the 
prisoner,  yet  it  is  only  upon  the  immediate  custodian  of  the 
body  that  the  writ  may  be  properly  served.  Such  a  construc- 
tion of  the  law  would  involve  us  in  the  absurdity  to  which  we 
have  heretofore  called  attention.  Moreover  the  petitioner  avers 
that  he  does  not  know  who  the  immediate  custodian  of  the  pris- 
oner is.  The  jailer  is  probably  the  officers  and  men  of  the 
guard,  which  changes  daily.  Were  it  possible  to  obtain  a  writ 
against  the  jailer  of  today,  it  would  become  inoperative  tomor- 
row. In  the  cases  above  cited  the  writ  was  not  served  on  the 
immediate  custodian,  but  on  the  person  having  the  power  to 
produce  the  body.  United  States  v.  Davis,  supra;  In  re  Jackson, 
supra;  Ex  parte  Young,  supra;  Rivers  v.  Mitchell,  supra;  Queen 
V.  Bamardo,  supra. 

Mr.  Morgan  H.  Beach,  United  States  Attorney  for  the  Dis- 
trict of  Columbia,  and  Mr.  Jesse  C.  Adkins  for  the  appellee : 

1.  The  supreme  court  of  the  District  of  Columbia  is  without 
power  to  issue  the  writ  of  habeas  corpus  as  prayed  in  this  case. 
Section  1148,  Code,  D.  C.  The  rule  is  well  settled  that  a  court 
has  power  to  issue  the  writ  of  habeas  corpus  only  in  cases  where 
the  petitioner  is  imprisoned  within  the  territorial  limits  of  the 
jurisdiction  of  the  court,  and  has  been  many  times  so  laid  down« 
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See  Ahleman  v.  Booth,  21  How.  506,  523,  524;  Tarhle's  Case, 
13  Wall.  397,  409  ;Robb  v.  Connolly,  111  U.  S.  624,  631,  633, 
637,  639;  Ex  paHe  Royall,  117  U.  S.  241,  248;  New  York  y. 
Eno,  155  U.  S.  89,  93;  In  re  Chapman,  156  U.  S.  211,  216; 
Ex  parte  Farley,  40  Fed.  (C.  C.)  66,  68;  In  re  Boles,  48  Fed. 
(C.  C.  A.)  75 ;  U.  S.  ex  rel  Hurd  v.  Arnold,  82  Fed.  (C.  C.  A.) 
769,  770 ;  In  re  Spangler,  11  Mich.  298,  309,  310,  311. 

2.  The  writ  of  habeas  corpus  should  be  directed  to  the  per^ 
son  having  the  immediate  custody  of  the  person  imprisoned. 
WaUs  V.  Whilney,  114  U.  S.  564,  574: 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court: 

Jurisdiction  to  issue  the  writ  of  habeas  corpus  is  conferred 
upon  the  supreme  court  of  the  District  of  Columbia  by  §  1148 
of  the  Code,  which  reads  as  follows: 

"Any  person  committed,  detained,  confined,  or  restrained 
from  his  lawful  liberty  within  the  District,  under  any  color  or 
pretense  whatever,  or  any  person  in  his  or  her  behalf,  may  ap- 
ply by  petition  to  the  supreme  court  of  the  District,  or  any 
justice  thereof,  for  a  writ  of  habeas  corpus,  to  the  end  that 
the  cause  of  such  commitment,  detainer,  confinement,  or  re- 
straint may  be  inquired  into;  and  the  court  or  the  justice  ap- 
plied to,  if  the  facts  set  forth  in  the  petition  make  a  prima  facie 
case,  shall  forthwith  grant  such  writ,  directed  to  the  oflSoer  or 
other  person  in  whose  custody  or  keeping  the  party  so  detained 
shall  be,  returnable  forthwith  before  said  court  or  justice." 

Other  sections  relate  to  the  procedure  and  need  not  be  re- 
cited. 

If  the  jurisdiction  of  the  supreme  court  of  the  District  of 
Columbia  is  to  be  determined  by  the  foregoing  enactment  alone, 
it  is  plain  that  the  petition  was  rightly  dismissed.  This  is  cpn- 
ceded  by  the  appellant,  as  well  also  as  that  the  jurisdiction  of 
United  States  courts  in  general  to  issue  the  writ  of  habeas  corpus^ 
is  purely  statutory.  But  it  is  contended  that  the  supreme  court 
of  the  District  of  Columbia  is  an  exception  to  this  rule,  and 
that  it  is  clothed  with  all  the  jurisdiction  in  the  premises  that 


Digitized  by  VjOOQ IC 


MoQOWAN  V.  MOODY.  157 

D.  C]  Opinion  of  the  Court. 

belonged  to  the  court  of  King's  bench  in  England  under  the 
common  law.  It  is  argued  that  the  act  of  Congress  of  1801, 
accepting  the  cession  by  Maryland  of  the  territory  now  compos- 
ing the  District  of  Columbia,  adopted,  together  with  the  statutes 
of  Maryland,  the  conmion  law  as  in  force  therein ;  that  the  courts 
of  the  District,  as  provided  for  then,  were  invested  with  all  the 
common-law  jurisdiction  of  the  Maryland  courts,  as  well  as  with 
that  of  the  Federal  courts ;  that  by  the  act  of  March  3,  1863, 
the  powers  of  the  former  District  courts  passed  to  the  present 
supreme  court  thereby  created ;  and  that  by  the  recent  Code  the 
jurisdiction  of  the  court  is  confirmed.  District  of  Columbia 
Code,  §  61. 

Assuming  the  existence  of  the  general  jurisdiction  as  claimed, 
it  is  further  contended  that  the  proceeding  to  enforce  the  right 
of  one  unlawfully  restrained  of  his  liberty,  though  imder  prose- 
cution or  commitment  for  an  alleged  crime,  is  a  civil  proceed- 
ing, as  held  in  Ex  parte  Tom  Tong,  108  U.  S.  556,  27  L.  ed. 
826,  2  Sup.  Ct.  Bep.  871,  and  that,  therefore,  the  jurisdiction  to 
issue  the  writ  in  the  particular  case  is  determinable,  not  by  the 
place  of  detention,  but  by  the  presence,  within  the  territorial 
jurisdiction,  of  the  person  charged  with  maintaining  that  deten- 
tion, and  made  respondent  in  the  proceeding. 

If  granted,  for  the  sake  of  the  argument,  that  the  supreme 
court  of  the  District  has  general  common-law  jurisdiction  un- 
impaired by  the  terms  of  the  statute,  the  question  is  raised: — 
Does  that  jurisdiction  extend  to  the  case  of  any  person  unlaw- 
fully restrained  of  his  liberty,  in  a  distant  possession  of  the 
United  States,  by,  or  under  the  authority  of,  an  o$cer  of  the 
Navy  acting  as  governor  thereof,  because  the  Secretary  of  the 
Kavy,  in  the  discharge  of  his  official  duties  as  the  head  of  that 
department,  maintains  his  residence  in  the  District  of  Columbia  ? 

In  other  words — ^to  give  the  question  its  necessary  scope — 
has  that  court  jurisdiction  to  inquire  into  the  grounds  of  the 
detention  of  any  and  all  persons  who,  it  may  be  alleged,  are 
unlawfully  restrained  of  their  liberty  by  officers  of  the  Navy 
or  Army,  in  any  State,  Territory,  or  outlying  possession  of  the 
United  States,  merely  because  the  respective  heads  of  the  Navy 
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and  War  Departments  of  the  Grovemment  may  be  found,  and 
personally  served  with  process,  within  the  District  of  Columbia  ? 

On  the  argument,  counsel  for  the  appellant  limited  their 
contention  to  the  single  case,  as  presented,  of  imprisonment  on 
the  island  of  Guam,  the  administration  of  which  has  been  com- 
mitted by  executive  order  to  the  Navy  Department^  and  for 
which  no  civil  court  has  been  provided  or  invested  with  any 
jurisdiction.  But  the  broad  qfuestion  as  put  is  necessarily  in- 
cluded in  the  narrow  one.  If  the  jurisdiction  exists  in  the  one 
case  it  must  in  the  others.  The  question  is  one  of  power,  and 
not  of  the  expediency  of  its  exercise  in  the  particular  case,  be- 
cause there  may  happen  to  be  no  other  tribunal  in  which  relief 
might  be  had. 

We  are  compelled  to  give  a  negative  answer  to  the  question, 
notwithstanding  it  may  possibly  be  that  the  party  on  whose  be- 
half the  petition  is  presented  is  restrained  of  his  liberty  under 
the  order  of  a  tribunal  unknown  to  the  Constitution  and  law, 
and  is  without  certain  remedy  in  any  other  court 

No  case  has  been  called  to  our  attention  in  which  it  is  made 
to  appear  that  the  court  of  King's  bench  ever  exercised  jurisdic- 
tion in  a  like  case,  either  under  or  independently  of  the  habeas 
corpus  act  of  31  Charles  II.  Nor  have  we  discovered  a  single 
American  case  in  which  a  similar  jurisdiction  has  been  main- 
tained. 

The  reliance  of  counsel  for  the  appellant  is  chiefly  upon  the 
expressions  of  Mr.  Justice  Cooley  in  his  dissenting  opinion  in 
the  case  of  Re  Jachson,  15  Mich.  417,  432,  reinforced,  it  is 
claimed,  by  several  decisions,  which  we  shall  proceed  to  examine 
in  their  order. 

In  Jackson's  case  the  petition  for  habeas  corpus  was  presented 
by  guardians  of  the  minor,  Samuel  W.  Jackson,  who  had  been 
duly  appointed  by  a  Michigan  court,  against  Samuel  Taff,  who, 
pending  that  proceeding,  it  seems  had  taken  the  minor  from 
Michigan  into  Canada,  and  there  detained  him,  through  the 
agency  of  his  wife,  who  obeyed  his  orders.  Taff  remained  in 
Michigan,  was  served  with  process,  and  appeared,  first,  with  a 
motion  to  quash  on  the  ground  that  the  court  had  no  jurisdiction 
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to  issue  the  writ  because  the  petition  showed  that  the  unlawful 
detention  was  not  within  the  limits  of  the  State,  but  in  Canada. 
He  then  made  a  return  alleging  that  the  minor  was  not  detained 
by  him  in  Canada,  but  by  a  guardian  that  had  been  regularly 
appointed  for  him  by  a  court  therein.  The  entire  court,  con- 
sisting of  four  members,  agreed  in  discharging  the  writ  because 
of  the  allegation  of  the  return,  the  truth  of  which  was  unques- 
tioned. But  they  were  equally  divided  upon  the  question  wheth- 
er the  court  had  jurisdiction  to  issue  the  writ  and  require  a  re- 
turn tliereon,  upon  a  petition,  which  showed  upon  its  face  that 
the  minor  was  detained  outside  of  the  limits  of  the  State^  but 
subject  to  the  control  of  the  respondent 

The  question  was  carefully  considered  and  ably  discussed  by 
Mr.  Justice  Campbell  on  one  side  and  Mr.  Justice  Cooley  on 
the  other.  The  former,  who  denied  the  jurisdiction,  said :  ''The 
question  then  arises,  whether  the  running  of  this  writ  is  deter- 
mined by  the  situation  of  the  person  to  be  relieved, 
or  by  that  of  the  persons  concerned  in  the  unlawful 
detention.  Among  all  the  precedents,  ancient  and  modem,  which 
I  have  been  able  to  find,  there  is  none  which  does  not  show  the 
question  as  to  whether  the  writ  would  run  into  the  privileged 
places^  to  have  arisen  concerning  an  imprisonment  there.  Ko 
point  was  ever  made  upon  the  service  of  the  writ  upon  the  wrong- 
doer outside  of  the  place  of  imprisonment,  as  making  any  dif- 
ference. And  there  can  be  no  doubt  that  the  legal  purpose  of 
the  writ  is  to  relieve  from  the  illegal  restraint  on  the  ground 
of  its  illegality,  and  on  no  other  ground.  ♦  ♦  ♦  The  ex- 
igency of  the  writ  is  to  bring  up  the  body,  and  there  is  no 
instance  in  the  law  where  a  writ  requires  any  act  to  be  done  be- 
yond the  jurisdiction  which  issues  it  If  there  are  attachments 
and  penalties,  they  all  refer  to  some  refusal  or  neglect  to  do  an 
act  lawfully  prescribed ;  and  no  one  can  maintain  that  if  a  per- 
son, to  whom  such  a  writ  is  directed  should  do  anything  abroad 
towards  complying  with  it  he  could  thereby  justify  himself 
against  conflicting  claims  asserted  in  the  foreign  jurisdiction.  A 
writ  must  spend  itself  in  the  jurisdiction  which  issues  it;  and 
there  is  no  principle  which  can  give  one  State  a  right  to  oon- 
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aider  an  act  done  in  another  to  an  individual  as  an  offense 
against  itself.'' 

On  the  other  hand,  Mr.  Justice  Coolej  expressed  the  opinion 
that  the  court  of  King's  bench  in  England,  to  which  he  likened 
the  jurisdiction  of  the  Michigan  court,  did  not  derive  its  juris- 
diction to  issue  and  enforce  the  writ  from  the  statute ;  that  the 
statutes  were  not  passed  to  give  the  rights  but  to  compel  the 
observance  of  rights  which  existed.  He  then  used  the  follow- 
ing language  upon  which  the  appellant  strongly  relies:  ^^The 
important  fact  to  be  observed  in  regard  to  the  mode  of  procedure 
upon  this  writ  is  that  it  is  directed  to,  and  served  upon,  not  the 
person  confined,  but  his  jailer.  It  does  not  reach  the  former 
except  through  the  latter.  The  officer  or  person  who  serves  it 
does  not  unbar  the  prison  doors  and  set  the  prisoner  free,  but 
the  court  relives  him  by  compelling  the  oppressor  to  release  his 
constraint  The  whole  force  of  the  writ  is  spent  upon  the 
respondent,  and  if  he  fails  to  obey  it,  the  means  to  be  resorted 
to  for  the  purposes  of  compulsion  are  fine  and  imprisonment. 
This  is  the  ordinary  mode  of  affording  relief,  and  if  any  other 
means  are  resorted  to  they  are  only  auxiliary  to  those  which 
are  usual.  The  place  of  confinement  is,  therefore,  not  important 
to  the  relief,  if  the  guilty  party  is  within  reach  of  process,  so 
that  by  the  power  of  the  court  he  can  be  compelled  to  release  his 
grasp."  This  general  language,  however,  must  be  considered  in 
the  light  of  the  context.  The  learned  justice  had  already  stated 
the  question  to  which  his  language  was  applied,  as  follows : 

"The  question  nakedly  presented,  therefore,  was  whether  we 
had  any  jurisdiction  to  relieve  from  unlawful  imprisonment  a 
person,  confined  beyond  the  limits  of  the  State,  but  who  was 
one  of  our  citizens,  removed  wrongfully  to  evade  process,  and  for 
the  purpose  of  the  unlawful  confinement,  and  whose  jailor  was 
here,  and  might  be  compelled  to  open  his  prison  doors  by  our 
order,  if  we  have  power  to  make  one."  And  in  concluding  the 
argument  from  which  we  have  before  quoted,  he  said :  "What 
I  say  on  this  subject  is  carefully  restricted  to  the  case  of  a 
citizen  of  our  own  State  unlawfully  held  in  custody  elsewhere 
by  another  person,  who  is  himself  within  the  jurisdiction  of  this 
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court  If  he  is  here  the  wrong  is  being  done  here,  for  the 
wrong  is  done  wherever  the  power  of  control  is  exercised." 

Coming,  then,  to  the  return  to  the  writ,  which  showed  that 
after  removing  the  child  to  Canada,  a  guardian  had  been  ap- 
pointed by  a  court  of  that  country,  he  and  Mr.  Justice  Chris- 
tiancy  agreed  to  the  discharge  of  the  writ  on  the  ground  that, 
by  reason  of  the  appointment  of  a  guardian  for  the  child  in 
Canada,  he  was  no  longer  under  respondent's  control. 

The  only  authority  cited  by  Judge  Cooley  in  support  of  his 
view  in  regard  to  the  jurisdiction  to  issue  the  writ  is  a  decision 
of  the  former  circuit  court  of  this  District  United  States  v. 
Davis,  5  Cranch.  C.  C.  022,  Fed.  Cas.  No.  14,926. 

All  that  appears  in  the  brief  report  of  that  case  is  that  upon 
a  writ  issued  to  Davis  to  produce  the  bodies  of  three  negroes, 
alleged  to  be  unlawfully  held  in  custody  by  him  in  the  District 
of  Columbia,  he  made  return  that  he  had  purchased  them  as 
slaves  for  value,  believing  them  to  be  such ;  that  they  had  been 
removed  before  the  issue  of  the  writ^  and  are  now  out  of  his 
custody,  and,  as  he  believes,  beyond  the  District  of  Columbia. 
The  court,  on  January  16,  1840,  adjudged  the  answer  to  be 
evasive  and  insufficient,  and  committed  Davis  until  he  should 
produce  the  said  negroes.  On  January  20,  Davis  brought  two  of 
them  into  court,  and  it  was  made  to  appear  that  the  third  had 
run  away  and  was  in  jail  in  Baltimore.  Davis  was  discharged, 
and  the  two  negroes  were  held  until  they  subsequently  estab- 
lished their  right  to  freedom. 

That  case,  as  reported,  does  not  establish  the  claim  of  juris- 
diction as  presented  here.  The  answer  of  the  respondent  was  un- 
questionably evasive.  Davis,  a  resident  of  the  District,  had  cer- 
tainly held  the  negroes  in  confinement  within  its  limits.  His 
answer  was  evasive  and  insufficient  in  that  it  did  not  appear 
they  were  not  then  within  the  jurisdiction  of  the  court;  and  his 
prompt  production  of  two  of  them,  and  proof  of  the  escape  of 
the  third,  indicated  clearly  that  they  had  remained  entirely  with- 
in his  control. 

The  doctrine  of  Judge  Cooley,  as  limited  by  him,  has  been 
maintained  by  the  supreme  court  of  Iowa  in  a  case  where  there 
Vol  XXII— 11 
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was  a  controversy  between  husband  and  wife  regarding  the  cus- 
tody of  two  young  children.  The  answer  of  the  husband,  one^ 
of  the  respondents,  was  to  the  effect  that  a  few  days  before  the 
issuance  of  the  writ,  he  transferred  the  custody  of  the  children 
to  his  mother,  a  codefendant,  who  had  removed  them  across- 
the  line  into  Missouri,  about  five  miles  away ;  and  that  he  had 
had  no  control  or  possession  of  them  since  said  transfer.  The 
answer  was  held  to  be  evasive,  because  it  did  not  appear  that 
respondent  did  not  have  the  power  to  produce  the  children  in 
obedience  to  the  writ  Rivers  v.  Mitchell^  57  Iowa,  193,  10  N. 
W.  626.  A  recent  English  case,  in  which  the  purpose  to  evade- 
the  process  waa  clearly  indicated,  is  substantially  to  the  same 
effect  Queen  v.  Barnardo,  L.  E.  24  Q.  B.  Div.  283.  In  that 
case  a  child  had  been  temporarily  committed  to  the  respondent 
who  was  the  founder  and  manager  of  a  home  for  destitute 
children.  Demand  for  the  possession  of  the  child  had  been  made 
and  persisted  in  by  the  mother.  Without  notice  to  her,  he 
delivered  the  child  to  a  person  who  removed  him  to  Canada. 
Lord  Esher,  M.  R.  said  that,  having  parted  with  the  possession 
illegally  before  the  writ  issued,  it  was  not  sufficient  to  discharge: 
the  writ  to  say  that  it  was  almost  impossible  for  him  to  produce 
the  child ;  there  must  be  an  absolute  impossibility.  Fry,  L.  J,,, 
said :  "I  entirely  agree  with  what  the  Lord  Chief  Justice  said 
on  this  head  in  the  court  below.  He  said  referring  to  the  argu- 
ment for  the  appellant,  *it  is  contrary  to  good  sense,  because  a 
person  would  then  only  have  to  break  the  law  and  say,  "you 
cannot  put  the  law  in  force  against  me  because  I  have  broken 
it ;"  a  man  would  only  have  to  take  care  beforehand  to  prevent 
himself  from  being  able  to  obey  a  writ,  if  he  thought  he  was 
coming  to  tell  the  court  so,  and  they  could  not  issue  the  writ, 
because  the  person  had  already  prevented  his  being  able  to  return 
to  it.  He  would  be  able  to  laugh  in  the  face  of  the  court  and 
to  reduce  the  power  and  jurisdiction  of  the  court  to  almost  noth- 
ing.' If  there  be  reason  to  belieVe  that  an  illegal  act  has  been 
done  in  order  to  defeat  the  anticipated  process  of  the  court,  and 
that  on  the  issue  of  the  writ,  the  person  will  ultimately  be  pnK 
duced,  then,  in  my  opinion,  the  writ  ought  to  go.    In  the  present 
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case  the  drcumstances  do,  in  my  opinion,  afford  strong  grounds 
for  inferring  that  that  is  the  real  nature  of  the  case/* 

The  foregoing  cases,  with  the  exception  of  United  States  v. 
Davis,  which  is  analogous,  involved  the  right  to  the  custody  of 
minor  children  who  had  been  removed  from  the  State  of  their 
domicil  for  the  purpose  of  evading  the  process  of  the  courts  to 
which  they  were  rightfully  amenable ;  and  the  power  to  issue  the 
writ  upon  such  showing  was  maintained,  not  because  the  juris- 
diction, as  in  strictly  civil  actions,  depended  upon  power  over 
the  person  of  the  defendant  or  respondent,  but  because  that  per- 
son, having  attempted  to  evade  the  just  power  of  the  court  over 
tlie  child  detained,  might  still  have  it  within  his  power  to  pro- 
duce him,  80  that  the  court  might  then  exercise  its  jurisdiction 
to  the  extent  of  final  and  complete  relief. 

On  account  of  the  special  circumstances, — ^the  removal  of 
the  party  affected  to  another  jurisdiction  in  order  to  successfully 
defy  the  process  of  the  courts  charged  with  his  protection,  and 
the  continued  detention  by  the  same  wrongdoer,  who  remained 
within  the  reach  of  the  court, — the  cases  were  treated  substan- 
tially as  if  the  unlawful  detention  was  actually  maintained,  as 
it  was  virtually,  within  the  limits  of  the  State. 

It  may  be  tiiat  the  supreme  court  of  the  District  of  Columbia 
would  entertain  jurisdiction  under  like  conditions,  but  as  that 
is  not  the  question  now  presented  we  express  no  opinion  in 
respect  of  it.  None  of  those  conditions  exist  in  the  case  at  bar. 
The  party,  on  whose  behalf  the  petition  has  been  presented,  is 
not  an  inhabitant  of  the  District  of  Columbia ;  he  was  not  ar- 
rested or  committed,  and  has  never  been  confined^  within  its 
limits. 

Jurisdiction  to  issue  the  writ  on  his  behalf,  then,  depends  up- 
on the  single  circumstance  that  the  Secretary  of  the  Navy  is  al- 
leged to  have  the  final  control  over  his  imprisonment.  It  is  to 
this  broad  claim  of  jurisdiction  that  we  deny  our  assent. 

But  if  the  jurisdiction  of  the  court  were  maintainable  on  the 
groimd  claimed,  the  judgment  would  nevertheless  have  to  be 
affirmed.  The  prisoner  is  not  in  the  actual  custody  of  the  Sec- 
retary.    The  allegation  that  he  is  restrained  by  the  agents  and 
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subordinates  of  the  Secretary,  and  is  within  his  control,  through 
the  custody  of  a  person  unknown,  who  exercises  his  authority 
under  the  orders  of  the  Secretary,  is  a  conclusion  of  law.  We 
must  take  judicial  notice  of  the  powers  and  duties  of  the  Sec- 
retary under  the  Constitution  and  laws.  The  officers  of  the  Navy 
are  not  his  agents.  They,  like  the  Secretary  himself,  are  the 
agents  and  representatives  of  the  President  of  the  United  States, 
who  is  the  Commander-in-Chief  of  the  Army  and  Navy.  The 
officers  in  command  of  the  island  of  Guam  are  subject  to  his 
orders.  Any  authority  which  the  Secretary  may  exercise  over 
them  is  solely  as  the  representative  of  the  President^  in  his 
name,  and  as  the  organ  of  his  will.  United  States  ex  rel.  Brovm 
V.  Root,  18  App.  D.  C.  239,  242. 

The  power  to  relieve  the  prisoner,  or  to  produce  him  in 
obedience  to  the  writ,  is  in  the  President,  and  not  in  the  Sec- 
retary of  the  Navy.  The  judgment  must  be  affirmed,  with  costs ; 
and  it  is  so  ordered.  Affirmed. 


HAERIS  V.  STERN. 


Patents;  Intbbfebenoe;  Fobeign  Inventors;  Bubden  of  PBOor; 
Diligence. 

1.  Foreign  inventors  applying  for  a  patent  here,  and  who  are  placed  in  in- 

terference, are  entitled  under  the  law  to  claim  the  date  they  communi- 
cated thdr  invention  here  as  the  date  of  their  conception,  and  the 
date  of  the  filing  of  their  application  here  as  the  date  of  their  con- 
structive reduction  to  practice. 

2.  The  burden  is  quite  heavy  upon  a  party  to  an  interference  who  appeals 

to  this  court,  where  he  is  the  junior  applicant,  and  also  comes  here 
with  the  concurrent  decisions  of  all  the  tribunals  of  the  Patent  Office 
against  him. 

3.  In  an  interference  proceeding  involving  improvements  in  electrical  mo- 

tors, where  the  senior  parties  conceived  in  March,  1901,  and  con- 
structively reduced  to  practice  by  filing  their  application  April  30, 
1901,  while  the  junior  party  claimed  to  have  made  a  sketch  and  dia- 
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closure  of  the  invention  in  July,  1899,  and  a  device  embodying  the  in- 
vention in  August,  1899,  but  did  nothing  further  until  he  filed  his 
application  about  a  year  and  nine  months  afterwards,  it  was  held  that 
his  proof  failed  to  show  conception  prior  to  the  date  of  his  applica- 
tion, but  even  if  it  did  so  show,  he  was  not  diligent  in  reducing  to 
practice  before  the  arrival  of  his  opponent  on  the  field  of  invention. 

No.  223.    Patent  Appeals.     Submitted  May  13,  1908.    Decided  Jane  2,  1908. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Walter  F.  Rogers  for  the  appellant 

Mr.  Albert  G.  Davis  and  Mr.  Arthur  A.  Buck  for  the  appel- 
lees. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  in  an  interference  case.  The  suhject-matter  of  con- 
troversy is  an  improvement  in  electrical  meters,  and  is  expressed 
in  five  several  counts  as  follows : 

"1.  In  an  altemating^current  induction-meter,  a  body  of 
good  conducting  material  adjustably  mounted  in  the  path  due 
to  one  of  the  meter-windings  and  so  positioned  that  no  turning 
moment  will  be  produced  thereby  on  the  meter-armature,  the  said 
body  being  so  mounted  that  it  may  be  moved  laterally  with  ref- 
erence to  said  winding  so  as  to  include  more  or  less  of  the  lines 
of  force  due  to  the  said  winding." 

"2.  In  an  alternating-current  induction-meter,  a  body  of 
good  conducting  material  adjustably  mounted  in  the  path  of  the 
flux  due  to  the  shunt-winding  of  the  meter  and  so  positioned 
that  no  turning  moment  will  be  produced  thereby  on  the  meter- 
armature,  the  said  body  being  so  mounted  that  it  may  be  moved 
laterally  with  reference  to  the  said  winding  so  as  to  include  more 
or  less  of  the  lines  of  force  to  the  said  winding." 
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'^3.  Ab  a  means  for  adjusting  the  phase  of  the  shunt  mag- 
netization in  an  alternating-current  induction-meter,  a  body  of 
good  conducting  material  adjustably  mounted  between  the  poles 
of  the  shunt-magnet,  in  proximity  to  tlie  meter-armature,  in  such 
a  manner  that  it  produces  no  turning  moment  on  the  meter-arma- 
ture." 

^'4.  As  a  means  for  adjusting  the  phase  of  the  shunt  mag- 
netization in  an  alternating-current  induction-meter,  a  body  of 
good  conducting  material  mounted  between  the  poles  of  the 
shunt-magnet,  in  proximity  to  the  meter-armature,  in  such  a 
manner  that  it  produces  no  turning  moment  on  the  same,  and 
means  for  adjusting  said  body  to  include  more  or  less  of  the 
lines  of  force  due  to  the  shunt-magnet" 

"6.  As  a  means  for  adjusting  the  phase  of  the  shunt-mag- 
netization in  an  alternating-current  induction-meter,  a  body  of 
good  conductible  material  adjustable  along  a  radial  line  between 
the  poles  of  the  shunt-magnet  and  mounted  symmetrically  with 
respect  to  a  plane  passing  through  the  middle  of  the  magnet- 
poles  and  the  armature-shaft" 

The  invention,  in  other  words  less  technical,  consists  in  the 
introduction  into  the  meter  of  a  piece  of  copper  metal,  so 
mounted  and  so  adjustable  as  to  cut  off  more  or  less  of  the 
lines  of  force  of  the  shunt-magnet  winding  and  so  as  not  to 
tend  to  impart  a  rotary  movement  to  the  meter-armature.  The 
counts  first  appear  as  claims  in  the  specifications  of  Stem  and 
Lotz,  the  senior  parties  to  the  interference ;  and  were  suggested 
by  the  officials  of  the  Patent  Office  to  the  junior  party,  Harris. 

The  appellees,  Stem  and  Lotz,  are  foreign  inventors,  who 
filed  their  application  for  a  patent  in  this  country  on  April  30, 
1901,  and  who  are  clearly  and  beyond  controversy  shown  to  have 
communicated  it  here  on  March  28,  1901.  Under  the  law,  there- 
fore, they  are  entitled  to  claim  March  28,  1901,  as  the  date  of 
their  conception  of  the  invention  in  controversy,  and  April  30, 
1901,  as  the  date  of  their  constructive  reduction  to  practice. 
And  upon  these  two  dates  they  base  their  claim  of  priority  of  in- 
vention. 

The  appellant,  Harris,  filed  his  application  for  a  patent  on 
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May  15,  1901,  which  was  about  six  weeks  after  the  application 
of  Stem  and  Lotz;  and  he  is  therefore  the  junior  applicant 
He  claims  to  have  conceived  the  invention  in  controversy,  and 
to  have  made  a  sketch  of  it  in  August  of  1897 ;  but  this  claim 
is  wholly  uncorroborated  by  any  other  testimony  than  his  own, 
and  it  has  been  practically  abandoned  on  argument  The  claim 
insisted  on  is  that  he  made  a  sketch  and  disclosure  of  the  in- 
vention in  July  of  1899,  and  a  device  embodying  the  inven- 
tion in  August  of  1899.  It  is  not  claimed  that  he  did  any- 
thing further  in  the  matter  until  the  filing  of  his  application 
in  the  Patent  Office,  about  a  year  and  nine  months  afterward. 

Upon  the  testimony,  the  tribunals  of  the  Patent  Office  found 
unanimously  in  favor  of  the  appellees,  Stem  and  Lotz;  and 
Harris  has  appealed  to  this  court 

It  will  be  seen  that  the  burden  is  quite  heavy  upon  the  ap- 
pellant to  sustain  his  claim, — first,  because  he  is  the  junior  ap- 
plicant; and  secondly,  in  this  court  because  he  comes  here  with 
the  concurrent  decisions  of  all  the  tribunals  of  the  Patent  Office 
against  him.  No  sufficient  reason,  indeed  no  reason  whatever, 
has  been  shown  to  disturb  those  decisions.  It  has  been  held 
in  them  that  there  is  total  failure  of  proof  on  the  part  of  Harris 
to  show  conception  or  disclosure  of  the  invention  by  him  at  any 
time  prior  to  his  application  to  the  Patent  Office;  and  even  if 
he  had  the  conception,  that  he  was  not  diligent  in  its  reduction 
to  practice  before  the  arrival  of  Stem  and  Lotz  on  the  field  of 
invention.  In  these  conclusions  we  fully  concur.  It  is  unneces- 
sary for  us  to  analyze  the  testimony  to  show  how  the  conclusions 
have  been  reached:  that  has  been  fully  and  satisfactorily  done 
in  the  three  opinions  rendered  in  the  Patent  Office,  and  especial- 
ly and  most  elaborately  in  the  opinion  of  the  board  of  exam- 
iners-in-chief, which  was  carefully  examined  and  affirmed  by 
the  Conmiissioner  of  Patents. 

The  burden  of  the  argument  before  us  on  behalf  of  the  ap- 
pellant seems  to  be  twofold :  first,  that  the  appellant  had  in  fact 
a  better  case  than  he  proved  and  might  have  shown  it  under 
more  favorable  auspices;  and,  secondly,  that,  if  we  take  the 
case  as  a  whole,  and  not  merely  in  detail,  it  is  evident  that  Har- 
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ris  had,  in  1899,  the  invention  which  he  now  claims  to  have 
had.  We  fail  to  find  any  force  in  either  branch  of  this  argument, 
notwithstanding  that  it  has  been  very  ingeniously  and  elaborate- 
ly pressed  by  counsel,  both  in  brief  and  orally. 

We  find  it  unnecessary  to  add  anything  to  what  was  said 
by  the  Commissioner  in  the  case. 

We  are  of  opinion  that  the  decision  of  the  Commissioner  of 
Patents  should  be,  and  it  is  hereby,  afiirmed;  and  that  judg- 
ment of  priority  of  invention  should  be  awarded  to  the  appellees. 
Stem  and  Lotz. 

Tie  clerk  of  the  court  will  certify  this  opinion  and  the  pro- 
ceedings of  this  court  in  the  premises  to  the  Commissioner  of 
Patents,  according  to  law.  Affirmed. 


SENDELBACH  v.  GILLETTE. 


Patents;  Intebfersnce ;  Buikden  of  Pboof;  Employer  and  Employee; 

Pbesumftions. 

1.  Not  only  is  the  burden  of  proof  upon  the  applicant  who  is  in  interference 

with  a  prior  patentee,  but  that  burden  can  only  be  discharged  by  his 
establishing  by  proof,  beyond  a  reasonable  doubt,  that  he  is  the  real 
prior  inventor  of  the  structure  of  the  issue,  and  thus  clearly  over- 
coming the  patented  claim  of  his  rival. 

2.  If  the  work  of  one  employed  by  another  embodies  invention  as  dis- 

tinguished from  mechanical  skill,  its  results  cannot  be  successfully 
claimed  by  the  employer,  except  where  there  has  been  an  agreement 
that  such  completed  invention,  or  the  patent  therefor,  shall  issue  for 
the  benefit  of  the  employer. 

3.  An  inventor  cannot  be  deprived  of  the  right  to  his  invention,  where  hf 

has  used  due  diligence  in  the  assertion  of  his  right,  except  by  express 
contract,  or  by  a  course  of  conduct  that  fairly  gives  rise  to  an  impli- 
cation of  an  intention  to  part  with  or  dispose  of  the  right;  and  a 
presumption  to  that  effect  is  not  lightly  to  be  made. 

4.  In  an   interference   involving  an   improvement  in   wheel-hubs,  between 

an  applicant  and  a  prior  patentee,  where  the  applicant,  who  had  pre- 
viously obtained  two  patents  for  roller  bearings  adjustable  to  hubs  of 
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wh^f'Is,  claimed  that  he  communicated  the  inyention  of  the  issue  to 
the  patentee,  who  was  the  vice-president  of  a  wheel  company,  for  the 
purpose  of  having  the  company  construct  some  wheels  embodying  his 
invention,  the  testimony  examined  and  reviewed  and,  reversing  the 
decision  of  the  Commissioner  of  Patents,  held  insufficient  to  establish 
beyond  a  reasonable  doubt  that  the  applicant  disclosed  his  invention 
to  the  patentee. 

5.  The  action  of  the  Patent  Office  in  granting  a  patent  is  presimiptively 

correct,  and  a  charge  by  a  rival  inventor  that  the  patentee  fraudulently 
and  surreptitiously  obtained  it  can  only  be  sustained  by  the  clearest 
and  most  undoubted  proof. 

6.  While  a  delay  of  over  two  years  in  making  an  application  after  the  ap- 

plicant has  completed  the  invention  and  put  it  in  working  operation, 
and  of  about  six  months  after  another  applicant  has  received  a  patent 
for  the  same  invention,  will  not  of  itself  be  conclusive  as  against  the 
applicant,  in  an  interference  between  him  and  the  patentee,  it  is  a  cir- 
cumstance of  considerable  significance  in  connection  with  the  other 
facts  of  the  case. 

No.  229.    Patent  Appeals.     Submitted  May  18,  1C03.    Decided  June  2,  1903. 

Heakinq  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Reversed* 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  George  P.  Whitilesey  and  Mr.  Melville  Church  for  the 
appellant 

Mr.  Fred  L.  Chappell  for  the  appellee. 

Mr.  Chief  Justice  Alvet  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Patent  Office,  taken  by  Edward 
Sendelbach  from  the  decision  of  the  Commissioner  of  Patents 
made  in  the  matter  of  interference  T)etween  the  application  of 
Herbert  B.  Gillette,  filed  January  3,  1901  and  the  patent  No. 
651,276,  issued  to  Sendelbach  June  6,  1900,  on  application  filed 
March  9,  1900,  relating  to  vehicle  hubs.  The  interference  is 
JIo.  21,180. 

The  issue  is  in  two  counts,  framed  in  the  following  terms: 
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"1.  As  a  new  article  of  manufacture,  a  wooden  center  for  a 
hub,  consisting  of  a  short  cylindrical  block  having  ends  lying  in 
plane  at  right  angles  with  its  axis,  radial  mortises  for  the  spoke 
tenons,  a  central  longitudinal  bore,  and  metallic  bands  encircling 
it  at  its  ends,  said  bands  lying  entirely  outside  of  the  line  of  the 
spoke  mortises. 

"2.  The  combination  with  a  wooden  center  having  radial 
mortises  and  flat  ends  lying  in  plane  at  right  angles  with  the 
axis  of  the  hub,  of  a  metallic  box  provided  with  a  collar  fltting 
against  one  end  of  said  center,  a  metallic  sleeve  surrounding 
said  box  and  having  a  flange  fltting  against  the  other  end  of  the 
center,  means  for  clamping  said  parts  together,  lengthwise,  and 
spokes  inserted  into  the  mortises  in  said  center  and  sustained 
against  lateral  pressure  by  the  wooden  center  only." 

These  counts  are  framed  in  the  precise  terms  of  two  of  the 
claims  contained  in  the  patent  issued  to  Sendelbach. 

The  invention  is  of  a  narrow  or  limited  character.  It  has 
reference  rather  to  the  form  and  clamping  of  tlu  lub  than  to 
other  improvements.  The  hub  as  part  of  a  vehicle  wheel  is  an 
old  mechanical  structure,  and  the  present  invention  would  seem 
designed  to  secure,  by  way  of  improvement  of  the  hub  hereto- 
fore in  use,  superior  compactness,  strength,  and  elasticity. 

The  examiner  of  interferences,  and  the  board  of  examiners- 
in-chief,  have,  upon  examination  of  the  facts  in  proof,  concurred 
in  the  conclusion  that  Sendelbach  was  entitled  to  priority,  or 
rather  was  the  original  inventor  of  the  subject-matter  of  the  is- 
sue. But  this  decision  of  the  two  tribunals  was  reversed  on  ap- 
peal by  the  Commissioner  of  Patents,  who  held  that  what  Sendel- 
bach did  was  the  result  of  his  employment  by  Gillette,  and 
amounted  to  nothing  more  than  the  perfection  by  him,  as  a 
mechanic,  of  what  had  been  disclosed  to  him  by  Gillette;  and 
that,  under  well-settled  rul^s  of  law,  Gillette  was  and  is  entitled 
to  be  regarded  as  the  real  inventor  of  the  matter  of  the  issue. 

Sendelbach  being  the  senior  party  and  a  patentee,  his  patent 
bearing  date  June  5,  1900,  the  burden  of  proof  is  upon  Gillette, 
the  subsequent  applicant,  whose  application  was  not  filed  until 
near  about  seven  months  after  the  issue  of  the  patent  to  Sendel- 
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bach,  and  about  ten  months  after  the  filing  of  the  application 
upon  which  the  patent  was  issued.  The  burden  of  proof  is  not 
only  upon  Gillette,  but  that  burden  can  only  be  discharged  by 
establishing  by  proof,  beyond  any  reasonable  doubt,  that  he  is 
the  real  prior  inventor  of  the  structure  of  the  issue,  and  thus 
clearly  overcoming  the  patented  claim  of  Sendelbach. 

In  Gillette's  preliminary  statement,  made  under  oath,  it  is 
set  forth  that  the  applicant  conceived  the  invention  in  issue  dur- 
ing the  first  week  in  June,  1898;  that  the  invention  was  first 
•disclosed  by  him  to  others  during  the  first  week  in  June,  1898 ; 
that  during  the  last  week  of  June,  1898,  a  drawing  of  the  in- 
vention was  prepared ;  that  a  model  of  the  invention  was  made 
«arly  in  June,  1898 ;  that  the  invention  was  first  embodied  in  a 
<5omplete  working  wheel  about  the  5th  of  September,  1898,  and 
that  the  wheels  completed  at  that  time  were  operated  success- 
fully about  the  16th  of  September,  1898 ;  and  this  invention  was 
reduced  to  practice  about  the  last  mentioned  date,  by  the  use 
of  a  full  sized  working  wheel,  and  which  wheels  have  been 
placed  in  the  market  to  the  extent  of  320  wheels. 

It  appears  that  Gillette  had  applied  for  and  obtained  two 
patents  for  roller  bearings,  adjustable  to  hubs  of  wheels, — ^the 
first  of  which,  Xo.  643,122,  dated  February  13,  1900,  was 
granted  upon  an  application  filed  September  16,  1899 ;  and  the 
second,  No.  644,550,  dated  February  27,  1900,  was  granted  up- 
on an  application  originally  filed  June  30,  1899,  and  renewed 
February  2,  1900.  Neither  of  these  patents,  however,  can  be 
construed  to  embrace  the  narrow  invention  described  in  either 
the  first  or  second  count  of  the  present  issue ;  though  there  is, 
in  several  particulars,  similarity  of  parts  in  count  two  of  the 
present  issue  to  parts  described  in  the  first  patent  issued  to  Gil- 
lette, No.  643,122,  dated  February  13,  1900.  In  that  patent, 
however,  as  said  in  the  opinion  of  the  examiners-in-chief,  the 
grant  "purports  to  be  for  and  the  claims  cover  a  roller-bearing 
for  vehicle  hubs,  but  the  drawing  discloses  and  the  specifications 
describe  a  hub-structure  which,  if  it  were  not  for  the  consider- 
able length  of  the  wooden  body-portion,  might  be  regarded  as 
a  center  for  a  hub.  This  wooden  body-portion  is  combined  with  a 
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metallic  box  F  provided  with  a  collar  C  screwed  onto  it  and 
fitting  against  one  end  of  said  body,  with  a  metallic  sleeve  (the 
screw-threaded  portion  of  the  plate  E)  surrounding  said  box 
and  having  a  flange  E  fittang  against  the  other  end  of  said 
body,  and  with  means  (the  bolts  K)  for  clamping  said  parts 
together,  lengthwise,  all  as  specified  in  count  two." 

The  examiners-in-chief,  in  further  examination  of  the  facts, 
wiih  comment  thereon  say : 

"Sendelbach's  patent,  which  contains  claims  in  the  exact  terms 
of  the  coimts  of  the  present  issue,  was  applied  for  nearly  a 
month  after  the  aforesaid  patent  to  Gillette  was  granted,  and 
hence,  if  valid,  must  cover  something  that  is  not  shown  or  de- 
scribed by  Gillette.  That  something,  as  appears  upon  an  exam- 
ination of  Sendelbach's  specification,  is  *a  wooden  center,  which 
18  substantially  the  old  wooden  hub  with  its  ends  cut  ofF,'  and 
which,  because  the  associated  encircling  bands  and  clamping  end 
flanges  are  situated  close  to  the  wooden  sockets  for  the  spokes, 
is  directly  and  materially  reinforced  by  metal,  so  that  the  spokes 
may  be  forcibly  driven  into  their  sockets  without  splitting  the 
wooden  center. 

"The  issue  then  involves,  as  an  essential  feature  of  the  con- 
struction, the  relative  diametrical  and  longitudinal  dimensions 
of  the  wooden  portion  of  the  hub,  and  excludes  any  such  con- 
struction as  is  disclosed  in  the  patent  to  Gillette,  above  men- 
tioned. 

"This  conclusion  is  of  great  importance  in  its  relation  to  the 
fact  of  priority,  for  one  of  the  main  contentions  of  Gillette  is 
that  Sendelbach  is  not  an  original  inventor  of  the  subject-mat- 
ter of  either  count  of  the  issue,  because  he,  Gillette,  disclosed 
to  Sendelbach,  prior  to  the  date  of  his  alleged  conception,  the 
substantial  features  of  the  invention  in  controversy. 

"Gillette  visited  Sendelbach,  who  is  vice-president  of  the 
Standard  Wheel  Company  of  Terre  Haute,  Indiana,  sometime  in 
December,  1899,  or  January,  1900,  for  the  purpose  of  having 
said  company  construct  some  wheels.  Sendelbach's  alleged  con- 
ception occurred  on  January  23,  1900.  Gillette  testifies  that, 
at  this  time,  he  showed  Sendelbach  two  models  which  are  in 
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evidence  as  'Gillette's  Ked  Model/  and  'Gillette's  Second  Struc- 
ture'. He  admits  that  no  drawings  were  made  during  the  in- 
terview. Sendelbach  claims  to  have  seen  only  the  red  model, 
which,  it  may  be  remarked,  is  an  embodiment  of  the  construc- 
tkm  of  Gillette's  patent  No.  644,550,  granted  February  27, 
1900.  Neither  of  these  models  has  any  bearing  upon  the  ques- 
tion at  issue  except  as  they  tend  to  show  that  Gillette  did  not 
disclose  the  invention  of  the  issue  to  Sendelbach  during  the  said 
visit  The  red  model  is  a  spokeless  wheel  provided  with  roller 
bearings  which  contain  clamping  plates,  but  it  affords  no  sug- 
gestion of  the  present  specific  invention.  The  second  structure 
model  is  nothing  but  a  cylindrical  tube  provided  with  a  re- 
movable flanged  collar  at  each  end.  These  elements  might  be  a 
part  of  any  one  of  a  number  of  different  structures,  and  hence 
the  model  cannot  be  considered  as  a  thing  which,  when  shown 
to  Sendelbach,  conveyed  to  him  any  definite  idea  of  the  invention 
of  the  issue. 

"In  view  of  these  facts  it  is  plain  that  Sendelbach's  lack  of 
originality  is  not  proved  by  the  evidence  relied  on  for  that  pur- 
pose." 

On  appeal,  the  Commissioner  of  Patents  held,  that  the  rela- 
tion of  employer  and  employee  existed  as  between  Gillette  and 
Sendelbach  from  the  time  of  the  interview  had  at  Terre  Haute, 
in  December,  1899,  or  January,  1900,  and  that,  by  reason  of 
the  oommunication  then  made  by  Gillette  to  Sendelbach,  the 
former  became  entitled  to  the  invention  embodied  in  the  patent 
subsequently  issued  to  Sendelbach,  as  the  true  original  inventor 
of  the  subject-matter  of  that  patent  That  what  Sendelbach 
did  in  the  structure  of  the  hub  was  purely  mechanical,  and  was 
only  the  mec^ianical  structure  of  the  invention  of  Gillette,  which 
had  been  commimicated  to  Sendelbach  for  purposes  of  con- 
struction; and  that  Gillette  was  in  no  manner  devested  of  his 
right  of  invention  by  what  was  done  by  Sendelbach.  This  is 
the  ground  upon  which  the  Commissioner's  decision  is  based  in 
favor  of  Gillette.  If  this  ground  is  not  tenable  upon  the  facts 
of  the  case,  then  it  is  not  denied  that  the  claim  of  Gillette  is 
without  sufficient  support,  as  against  the  patent  of  Sendelbach. 
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As  bearing  upon  this  question,  what  are  the  principles  of  the 
patent  law  that  govern  in  such  cases,  and  to  which  Gillette  must 
show  his  case  to  conform  ?  The  law  upon  the  subject  is  well 
settled  by  repeated  decisions  of  the  Supreme  Court  of  the  United 
States.  Where  a  party  claims  an  invention,  and  also  to  have 
communicated  that  invention  to  another,  who  has  applied 
mechanical  work  thereto,  and  put  such  invention  into  practice,, 
claiming  the  same  as  his  own,  the  communication,  in  order  to 
be  effectual,  must  be  shown  to  have  been  full  and  clear  as  to  all 
the  essential  elements  of  the  invention,  and  such  as  was  suffi* 
cient  in  itself  to  enable  the  party  to  whom  the  disclosure  was 
made  to  give  the  invention  practical  form  and  effect  without  the 
exercise  of  invention  on  his  part.  In  other  words,  his  work,, 
in  giving  form  and  effect  to  the  invention  communicated,  must 
be  nothing  more  than  the  exercise  of  mechanical  skill,  as  ap- 
plied to  the  subject-matter.  If  the  work  embodies  invention,, 
as  distinguished  from  mechanical  skill,  it  cannot  be  successfully 
claimed  by  another,  except  where  there  has  been  an  agreement 
that  such  completed  invention,  or  the  patent  therefor,  shall  issue 
for  the  benefit  of  the  party  making  the  communication.  Kobin- 
son,  Patents,  §§84  and  324,  and  notes. 

In  the  case  of  Hapgood  v.  Hewitt,  119  U.  S.  226,  30  L.  ed, 
369,  7  Sup.  Ct  Eep.  193,  this  question  was  fully  considered  by 
the  Supreme  Court  That  was  a  suit  in  equity  by  the  trustees  of 
a  dissolved  corporation  to  compel  an  employee  of  the  corporation 
to  convey  to  the  plaintiffs  the  title  to  letters  patent  obtained  by 
him  for  an  invention  made  while  he  was  in  their  employ,  and  dur- 
ing the  time  they  were  entitled  to  his  services.  But  it  not  appear- 
ing from  the  facts  as  set  out  in  the  bill  that  there  was  any  agree- 
ment, between  the  employee  and  the  corporation,  that  the  latter 
was  to  have  the  title  to  or  any  interest  in  the  invention,  or  in 
tJie  patent  therefor,  it  was  held  upon  demurrer,  that  the  com- 
plainants were  not  entitled  to  what  they  claimed  in  the  bill. 

In  that  case,  the  decision  of  the  circuit  court  (11  Biss.  184, 
11  Fed.  422)  was  placed  on  the  grounds  (1)  that  Hewitt  waa 
not  expressly  required  by  his  contract  of  employment  to  exer- 
cise his  inventive  faculties  for  the  benefit  of  his  employer,  and 
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there  was  nothing  in  the  facts  alleged  from  which  it  could  be 
fairly  inferred  that  he  was  required  or  expected  to  do  so;  (2) 
that  whatever  right  the  employer  had  to  the  invention  by  the 
terms  of  Hewitt's  contract  of  employment  was  a  naked  license  to 
make  and  sell  the  patented  improvement  as  a  part  of  its  busi- 
ness, which  right,  if  it  existed,  was  a  mere  personal  one,  and 
not  transferable,  and  was  extinguished  with  the  dissolution 
of  the  corporation. 

The  decision  of  the  circuit  court  was  held  to  be  correct  by 
the  Supreme  Court,  the  latter  court  saying:  "We  are  of  opinion 
that  the  views  taken  of  the  case  by  the  circuit  court  were  cor- 
rect There  is  nothing  set  forth  in  the  bill  as  to  any  agree- 
ment between  the  corporation  and  Hewitt  that  the  former  wa& 
to  have  the  title  to  his  inventions,  or  to  any  patent  that  he  might 
obtain  for  them.  The  utmost  that  can  be  made  out  of  the  al- 
legations is  that  the  corporation  was  to  have  a  license  or  right 
to  use  the  inventions  in  making  ploughs.  It  is  not  averred  that 
anything  passed  between  the  parties  as  to  a  patent." 

This  case  shows  very  clearly  that  an  inventor  cannot  be  de- 
prived of  the  right  to  his  invention,  where  he  has  used  due 
diligence  in  the  assertion  of  his  right,  except  by  express  con- 
tract, or  by  a  course  of  conduct  that  fairly  gives  rise  to  an  impli- 
cation of  an  intention  to  part  with  or  dispose  of  the  right ;  and 
a  presumption  to  that  eflfect  is  not  lightly  to  be  made. 

The  case  of  Agawam  Woolen  Co,  v.  Jordan,  7  Wall.  583,  19 
L.  ed.  177,  is  a  case  often  referred  to,  and  has  a  special  bearing 
upon  the  present  controversy  in  several  respects.  That  was  the 
case  of  a  bill  in  equity  for  infringement,  the  defense  to  which, 
among  other  things,  was  that  the  combinations  set  forth  in  the 
several  claims  of  the  patent  were  first  invented  by  one  Winslow, 
and  that  neither  of  them  was  original  with  assignor  of  the  com- 
plainant In  that  case  it  was  held  that  a  defense^  "that  the 
patentee  fraudulently  and  surreptitiously  obtained  the  patent  for 
that  which  he  knew  was  invented  by  another,"  was  not  a  sufficient 
defense  to  a  charge  of  infringement,  unless  accompanied  by  the 
further  allegation  that  the  alleged  first  inventor  was,  at  the 
time,  using  reasonable  diligence  in  adopting  and  perfecting  the 
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invention.  And  further;  that  the  inventor  who  firet  perfects 
a  machine,  and  makes  it  capable  of  useful  operation,  is  entitled 
to  the  patent. 

The  learned  Justice  Clifford,  who  delivered  the  opinion  in 
that  case,  said:  "They  do  not  pretend  that  he  [Winslow]  in- 
vented or  even  suggested  the  entire  invention,  nor  all  of  the  sev- 
eral elements  embraced  in  any  one  of  the  separate  combinations, 
as  expressed  in  the  claims  of  the  patent ;  and  if  they  did,  it  could 
not  for  a  moment  be  sustained,  as  it  finds  no  support  whatever 
in  the  evidence.  None  of  the  devices  described  in  the  specifi- 
cations are  new,  but  the  claims  of  the  patent  are  for  the  several 
combinations  of  the  described  elements  arranged  in  the  man- 
ner set  forth,  and  for  the  purpose  of  working  out  the  described 
results.  Kegarded  in  that  light,  it  is  clear  that  the  concession 
that  the  person  named  [Winslow]  did  not  invent  nor  suggest 
the  entire  invention,  nor  any  one  of  the  separate  combinations, 
is  equivalent  to  an  abandonment  of  the  proposition  under  con- 
sideration, as  it  is  clear  to  a  demonstration  that  nothing  short 
of  that  averment  can  be  a  valid  defense."  And  further  on  the 
court  say:  "Persons  employed,  as  much  as  employers,  are  en- 
titled to  their  own  independent  inventions,  but  where  the  em- 
ployer has  conceived  the  plan  of  an  invention,  and  is  engaged  in 
experiments  to  perfect  it,  no  suggestions  from  an  employee,  not 
amounting  to  a  new  method  or  arrangement,  which,  in  itself, 
is  a  complete  invention,  is  sufficient  to  deprive  the  employer  of 
the  exclusive  property  in  the  perfected  improvement  But 
where  the  suggestions  go  to  make  up  a  complete  and  perfect 
machine,  embracing  the  substance  of  all  that  is  embodied  in 
the  patent  subsequently  issued  to  the  party  to  whom  the  sug- 
gestions were  made,  the  patent  is  invalid,  because  the  real  in- 
vention or  discovery  belonged  to  another." 

The  purport  of  the  defense  in  that  case,  as  declared  by  the 
court,  was  that  the  invention  was  made  by  Winslow,  and  not  by 
the  assignor  of  the  complainant,  and  in  regard  to  such  defense 
the  court  said :  "The  settled  rule  of  law  is,  that  whoever  first 
perfects  a  machine  is  entitled  to  the  patent,  and  is  the  real  in- 
ventor, although  others  may  previously  have  had  the  idea  and 
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made  some  experiments  towards  putting  it  in  practice.  He  is 
the  inventor,  and  is  entitled  to  the  patent,  who  first  brought  the 
machine  to  perfection,  and  made  it  capable  of  useful  operation. 
Wcushbvm  V.  Govid,  3  Story,  133,  Fed.  Cas.  No.  17,214." 

It  was  further  said  in  that  case  that  ^^suggestions  from  another, 
made  during  the  progress  of  such  experiments,  in  order  that 
they  may  be  sufficient  to  defeat  a  patent  subsequently  issued, 
must  have  embraced  the  plan  of  the  improvement,  and  must 
have  furnished  such  information  to  the  person  to  whom  the  com- 
munication was  made,  that  it  would  have  enabled  an  ordinary 
mechanic,  without  the  exercise  of  any  ingenuity  and  special  skill 
on  his  part,  to  construct  and  put  the  improvement  in  successful 
operation."  In  other  words,  the  communication  must  embrace 
a  complete  invention. 

But  these  general  principles  are  to  be  taken  with  this  qualifi- 
cation, that  ^^no  one  is  entitled  to  a  patent  for  that  which  he  did 
not  invent  unless  he  can  show  a  legal  title  to  the  same  from  the 
inventor,  or  by  operation  of  law ;  but  where  a  person  has  dis- 
covered an  improved  principle  in  a  machine,  manufacture,  or 
composition  of  matter,  and  employs  other  persons  to  assist  him 
in  carrying  out  that  principle,  and  they,  in  the  course  of  experi- 
ments arising  from  that  employment,  make  valuable  discoveries 
ancillary  to  the  plan  and  preconceived  design  of  the  employer, 
such  suggested  improvements  are  in  general  to  be  regarded  as 
the  property  of  the  party  who  discovered  the  original  improved 
principle,  and  may  be  embodied  in  his  patent  as  a  part  of  his  in- 
vention." 

Now  in  view  of  these  principles,  the  question  is,  as  matter  of 
fact,  whether  there  was  a  communication  made  by  Gillette  to 
Sendelbach,  in  respect  to  the  invention  of  the  present  issue,  be- 
fore the  application  made  by  Sendelbach  to  the  Patent  Office 
for  the  patent  that  issued  to  him ;  and  if  such  communication 
was  made,  whether  it  was  of  such  special  character  as  to  the  com- 
bination of  parts  as  to  have  enabled  a  mechanic  of  ordinary  in- 
genuity and  skill,  in  that  particular  trade  or  calling,  to  have 
constructed  and  put  the  improvement  in  successful  operation,  as 
described  in  the  issue.  Unless  such  state  of  facts  be  shown,  the 
Vol.  XXTI— 12 
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contention  on  the  part  of  Gillette,  as  to  the  alleged  result  of  the 
communication  to  Sendelbach,  cannot  be  sustained. 

In  his  testimony,  Gillette  gives  the  following  statement  of 
what  was  disclosed  to  Sendelbach  in  the  interview  at  Terre 
Haute: 

"Q.  When  you  had  your  interview  with  Sendelbach  at 
Terre  Haute,  what  invention  was  it  that  you  explained  to  him 
at  that  time,  and  in  what  way  did  you  explain  it  ? 

"-4.  Well,  he  had  this  structure  before  him  (pointing  to  red 
model)  and  also  this  structure  (pointing  to  structure  No.  2). 

"Q.  In  showing  these  models,  what  particular  feature  of  the 
construction  did  you  call  Sendelbach's  attention  to  i 

"A.  Well,  I  called  his  attention  to  the  fact  that  in  the  order 
for  wheels,  I  wanted  the  flanges  extended  up  to  the  outer  diam- 
eter so  that  I  could  have  the  hub  cut  off  just  outside  the  hub 
band  of  an  ordinary  wooden  hub.  I  ordered  those  flanges  made 
that  way  so  that  I  could  cut  the  ordinary  hub  off  all  spoke  wheels 
and  put  these  flanges  on  to  the  surfaces  there.  But  the  struc- 
ture that  I  would  adopt  as  a  standard  would  be  with  this  exten- 
sion of  the  flange  here,  and  carried  out  in  front  here,  to  form 
part  of  the  hub.  I  made  that  with  just  a  pencil  sketch,  nothing 
more  than  this.  Just  so  he  could  get  a  dear  idea  of  what  I 
wanted." 

This  is  certainly  not  very  dear,  and  the  meaning  intended  to 
be  conveyed  is  of  questionable  import 

He  was  asked  whether  he  called  Sendelbach^s  attention  to  his 
roller  bearing  inventions.  To  which  he  replied :  "Well,  now  T 
could  not  say.  Of  course,  I  was  enthusiastic  with  the  roller- 
bearing  proposition,  and  talked  with  him  about  it>  and  what  I 
believed  could  be  done  with  it.  He  also  talked  to  me  on  the  same 
line,  and  made  the  remark  that  with  this  structure  he  believed 
that  I  could  control  the  wheel  business  of  the  world."  He  fur- 
ther stated  that  he  ordered  the  wheels  for  the  purpose  of  sup- 
plying the  demand  for  spoke  wheel  limaber  carts,  for  which  he 
was  receiving  orders. 

It  is  true,  Gillette  says,  that  Sendelbach's  attention  was  called 
to  the  red  model  and  to  structure  No.  2 ;  and  also  to  the  fact  that 
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in  the  order  for  the  wheels  he  wanted  the  flanges  extended  so 
that  he  could  have  the  hub  cut  off  just  outside  the  hub  band  of 
any  ordinary  wooden  hub. 

But  he  seys  the  structure  that  he  would  adopt  as  a  standard 
would  be  with  the  extension  of  the  flange  here,  and  carried  out 
in  front  to  form  a  part  of  the  hub.  He  says  he  made  a  pencil 
sketch  of  this,  and  nothing  more,  so  that  Sendelbach  could  get 
a  clear  idea  of  what  he  wanted.  But  he  does  not  seem  to  have 
based  his  order  for  wheels,  or  any  communication  that  he  may 
have  made  upon  the  subject^  upon  any  model  or  drawing  before 
him;  he  only  attempted  to  make  a  pencil  sketch  of  what  he 
wanted;  and  this  clearly  falls  very  far  short  of  a  full  descrip- 
tion of  all  the  elements  of  the  invention  described  in  the  issue 
of  this  case.  There  seems  to  have  been  considerable  talk  be- 
tween the  parties  in  respect  to  the  roller-bearing  invention  of 
Gillette,  but  that  forms  no  part  of  the  present  issue. 

In  the  testimony  of  Sendelbach,  he  especially  denies  that 
Gillette  ever  imparted  to  him  any  information  whatever  with 
respect  to  the  invention  which  forms  the  subject-matter  of  this 
interference;  [and  says]  that  he,  Sendelbach,  received  no  dis- 
closure in  any  form  from  Gillette  which  conveyed  to  him  the 
invention  which  he  claims  in  his  patent  He  says  that  the  red 
model  was  the  only  exhibit  shown  him  at  the  interview  referred 
to,  and  in  this  he  is  corroborated  by  the  testimony  of  Ruth  Way. 
He  says  that  Gillette  tried  to  make  a  sketch  of  what  he  wanted, 
but  he  gave  it  up  and  said  he  would  send  a  blue  print  upon  his 
return  home.  The  blue  print  was  received,  but  not  until  about 
April  12th  or  13th  thereafter.  Sendelbach  says  he  understood 
that  the  wheels  were  to  have  the  old-fashioned  long  wood  hub, 
and  that  was  the  wheel  Gillette  explained  to  him.  This  state- 
ment would  seem  to  derive  considerable  support  from  the  fact 
that  the  blue  print  sent  to  the  Standard  Wheel  Company  shows 
an  old  fashioned  wood  hub,  about  nine  inches  long,  and  nine 
inches  in  diameter,  and  provided  with  point-band,  buttrband  and 
two  spoke  bands  lying  close  to  the  spokes.  The  hub  is  fitted  with 
a  box  on  which  are  loose  end  flanges  countersunk  into  the  ends 
of  the  hub.    The  box  and  flanges  seem  to  be  the  same  as  Gil- 
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lette's  "Second  Structure/'  Between  the  box  and  the  axle  bear- 
ing is  a  set  of  cylindrical  rollers.  This  is  what  is  shown  by 
the  copy  of  the  blue  print  as  it  appears  in  the  brief  of  the  ap- 
pellant, which  we  assume  to  be  correct.  In  the  letter  to  the 
Standard  Wheel  Company  (  accompanying  the  blue  print,  it  is 
stated  that  the  hubs  are  to  be  eight  inches  long,  and  that  a  set 
of  flanges  would  be  sent  to  the  company  to  be  used  in  the 
construction  of  a  sample  wheel.  These  flanges  were  sent  and 
received  about  the  middle  of  May,  1900.  They  embodied  the 
same  structure  as  that  shown  in  the  blue  print  previously  sent. 
It  is  very  clear  the  blue  print  and  the  letter  accompanying  the 
same  did  not  describe  the  structure  of  the  hub  described  in  the 
patent  subsequently  issued  to  Sendelbach,  and  described  in  the 
issue  of  the  interference. 

In  the  preliminary  statement  of  Gillette  he  states  that  he 
made  a  drawing  of  his  invention,  or  had  a  drawing  thereof  made, 
in  June,  1898,  and,  about  the  same  time,  a  model  was  also  made; 
and  that  the  invention  was  embodied  in  a  complete  working 
wheel  about  the  6th  of  September,  1898,  and  that  the  wheels 
were  successfully  operated  about  the  16th  of  September,  1898. 
With  the  invention  thus  completed,  it  is  rather  remarkable,  if  it 
be  the  same  as  that  described  in  the  present  issue  of  interference, 
that  it  was  not  shown  in  the  blue  print,  and  specifically  referred 
to  in  the  letter  sent  with  the  blue  print  Moreover,  Aere  is  no 
reason  assigned  for  the  delay,  and  the  apparent  want  of  diligence 
in  making  application  for  the  patent,  if  the  invention  was  com- 
pleted as  stated ;  as  the  application  was  not  made  until  January 
3,  1901, — nearly  two  years  and  four  months  after  the  invention 
was  completed  and  put  in  working  operation,  and  about  six 
months  after  the  patent  granted  to  Sendelbach.  We  do  not  say 
that  this  delay  would  be  conclusive  of  itself  to  defeat  the  applica- 
tion of  Gillette ;  but  it  is  a  circumstance  of  considerable  signifi- 
cance when  considered  in  connection  with  the  other  facts  of  the 
case. 

In  view  of  all  the  facts  of  the  case,  it  is  impossible  to  conclude 
that  Gillette  has  established  beyond  reasonable  doubt  that  his 
claim  to  the  invention  described  in  the  present  issue  of  interfer- 
ence is  prior  and  superior  to  the  claim  of  Sendelbach  to  that  in- 
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vention,  and  which  is  covered  by  the  patent  issned  to  the  lat- 
ter ;  or  that  Sendelbach^s  claim  to  the  invention  of  the  patent  is 
founded  upon  disclosures  made  to  him  by  Gillette.  The  decision 
made  in  the  Patent  Office  in  allowing  the  claim  and  issuing  the 
patent  to  Sendelbach  is  presumed  to  be  correct ;  and  the  charge 
that  the  patentee  fraudulently  and  surreptitiously  obtained  the 
patent  for  an  invention  which  he  well  knew  belonged  to  another 
can  only  be  sustained  by  the  clearest  and  most  undoubted  proof. 
Upon  careful  examination  of  all  the  facts  and  circumstances  of 
this  case,  we  are  brought  to  the  conclusion  that  there  is  error  in 
the  decision  of  the  Commissioner,  and  that  the  right  of  priority 
belongs  to  Sendelbach.  We  therefore  reverse  the  decision  of  the 
Conunissioner,  and  direct  the  proceedings  and  this  decision  to 
be  certified  to  the  Commissioner  of  Patents  as  directed  by  the 
statute.  Decision  reversed. 

A  motion  for  a  rehearing  by  the  appellee  filed  June  17,  1903, 
was  on  June  26,  1903,  continued  until  the  October  term  of  the 
court  and  was  denied  February  2,  1904. 


KOHNEE  V.  CAl^ITAL  TRACTION  COMPANY.* 


Tbial;  Bisection  of  Vebdict;  Kes  Ipsa  Loqxtitub;  Stbeet  Railways; 

Negligence. 

1.  Where  the  plaintiff  has  made  out  a  prima  facie  case,  the  trial  court  is  not 
justified  in  directing  a  verdict  for  the  defendant  at  the  close  of  all  the 
testimony,  on  the  ground  that  the  defendant  by  his  testimony  has  over- 
oome  the  prima  fade  case  so  made  out  by  the  plaintiff,  unless  possibly 
where  there  is  only  a  scintilla  of  evidence  and  nothing  substantial  on 
the  part  of  the  plaintiff,  and  a  verdict  in  his  favor,  if  rendered,  would 
not  be  permitted  to  stand. 

*yegUgence  —  Preaumption  of. — As  to  the  presumption  of  negligence 
arising  from  occurrence  of  accident,  see  the  presentation  of  the  authori- 
ties, in  note  to  Bamotoski  v.  £PeI«on,  15  L.  R.  A.  33. 
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2.  It  is  not  the  injury,  but  the  manner  and  circumstances  of  the  injury, 
that  justify  the  inference  of  negligence  and  the  application  of  the 
maxim  of  res  ipsa  loquitur. 

8.  The  doctrine  of  res  ipsa  loquitur  is  applicable  and  negligence  may  be 
inferred  on  the  part  of  a  railroad  company,  where  a  person  riding  on 
one  of  its  cars  was  injured  by  the  violent  contact  of  the  right  hand  of 
the  conductor  of  the  car  with  the  face  of  the  passenger,  whereby  his 
nose  and  right  eye  were  injured. 

4.  Where,  in  an  action  to  recover  damages  for  personal  injuries  against  a 
street  railway  company,  the  plaintiff  testifies  that,  while  a  passenger  on 
one  of  the  defendant's  open  cars,  he  was  struck  in  the  face  by  the  conduc- 
tor who  was  passing  his  seat  on  the  running  board,  and  the  conductor, 
who  is  not  contradicted,  testifies  that  his  act,  which  was  wholly  uninten- 
ticmal  and  accidental,  was  caused  by  his  throwing  himself  forward  to 
grasp  the  upright  post  of  the  car,  from  which  he  was  about  to  fall,  in 
an  effort  to  regain  his  balance,  the  trial  court  is  not  justified  in  directr 
ing  a  verdict  for  the  defendant  on  the  ground  that  the  occurrence  was  a 
mere  accident.  The  plaintiff  having  made  a  prima  facie  case,  it  is  for 
the  jury,  and  not  the  court,  to  determine  the  truth  of  the  explanation 
given. 

No.  1275.     Submitted  May  7,  1908.     Decided  June  8,  1908. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court,  District  of  Columbia,  upon  a  verdict  direct- 
ed by  the  court  at  the  close  of  all  of  the  testimony,  in  an  action 
against  a  street  railway  company  to  recover  damages  for  per- 
sonal injuries.  Reversed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

The  appellant  in  this  case,  Max  Kohner,  while  riding  as  a 
passenger,  with  his  wife  and  children,  in  one  of  the  open  summer 
cars  of  the  appellee,  the  Capital  Traction  Company,  waa  injured 
by  the  violent  contact  of  the  right  hand  of  the  conductor  of  the 
car  with  the  face  of  the  appellant,  whereby  the  appellant's  nose 
and  right  eye  were  lacerated  and  bruised.  He  instituted  this 
suit  to  recover  damages  from  the  appellee  on  the  theory  of  neg- 
ligence on  the  part  of  the  conductor.  At  the  trial,  his  testimony, 
which  was  that  of  his  wife  and  himself,  leaving  out  of  considera- 
tion the  medical  testimony  in  regard  to  the  nature  and  extent  of 
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his  injuries,  was  limited  to  i^owing  that  he  was  a  passenger  on 
the  car,  and  that  his  injuries  were  caused  by  his  being  struck  by 
the  conductor.  There  was  no  specific  proof  of  negligence  on  the 
part  of  the  latter,  other  than  as  might  be  inferred  from  the  oc- 
currence of  the  injury  under  the  circuinstanoes.  On  behalf  of 
the  defendant,  the  testimony  of  the  conductor,  which  is  not  con- 
troverted, was  to  the  effect  that,  while  he  was  moving  forward 
on  the  side  step  of  the  car,  holding  some  punched  transfers  in 
his  hand,  he,  in  some  unaccountable  way,  lost  his  balance  and 
was  about  to  fall  from  the  car ;  and  that,  in  trying  to  regain  his 
balance,  he  threw  his  other  hand  forward  to  grasp  the  stanchion, 
or  upright  post  of  the  car,  against  which  the  plaintiff,  as  he  stat- 
ed, was  reclining  his  head,  and  in  so  doing  struck  the  plaintiff  in 
the  eye. 

Upon  this  condition  of  the  testimony,  the  trial  court,  holding 
that  the  occurrence  was  a  mere  accident,  and  that  there  was  no 
testimony  to  show  negligence  on  the  part  of  the  defendant  com- 
pany or  its  agents,  instructed  the  jury  upon  the  whole  evidence 
to  render  a  verdict  in  favor  of  the  defendant,  which  was  accord- 
ingly done.  "From  the  judgment  rendered  thereon  the  plaintiff 
has  apx)ealed. 

Mr.  Lorenzo  A.  Bailey  for  the  appellant: 

1.  The  proof  of  the  plaintiff  established  a  presumption  of 
negligence  on  the  part  of  the  defendant  and  placed  upon  the 
defendant  the  burden  of  overcoming  that  presumption,  if  it 
could,  by  evidence,  and  without  such  evidence  for  the  defend- 
and,  the  court  should  have  instructed  the  jury  to  find  for  the 
plaintiff.  The  Nitro-glycer^ne  Case  {Parrot  v.  Wells,  Fargo  & 
Co.  )  15  Wall.  637,  538 ;  LaPointe  v.  Middlesex  R.  R.  144  Mass. 
18;  WiUeie  v.  Bolster,  3  E.  I).  Smith,  327,  333;  Shear.  &  Redf. 
Neg.  (6th  od.),  p.  945,  note  14;  Abbott's  Trial  Brief,  218,  on 
the  facts;  St.  Louis  &c.,  Ry.  v.  Johnson,  68  S.  W.  58  (Tex.) ; 
Stokes  V.  Saltonsiall,  13  Peters,  181. 

2.  The  trial  court  was  not  justified  in  taking  the  case  from 
the  jury. 
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In  Shinner  v.  A.,  T.  £  8.  F.  B.  B.  Co.  39  F.  R.  188  (N.  J). 
111.),  upon  which  the  appellee  relies,  the  evidence  for  the  defend- 
ant was  uncontradicted,  and  established  beyond  doubt  that  the 
accident  was  caused  by  the  act  of  some  third  party,  who  jostled 
the  brakeman  and  threw  him  against  the  plaintiff.  Upon  this 
basis,  only,  can  that  decision  be  sustained;  that  the  defendant 
was  not  liable  for  the  act  of  the  third  party.  So  much  of  the 
opinion  as  may  be  to  the  effect  that  the  plaintiff's  evidence  failed 
to  make  out  a  case  is  not  a  correct  statement  of  the  law  as  de- 
clared in  SioJces  v.  ScUtonsiall  and  other  cases  above  cited.  But 
in  the  case  at  bar  these  propositions  are  presented,  that  are  not 
answered  by  that  case,  viz: 

1.  ITiat  the  evidence  adduced  by  the  plaintiff  raised  the  pre- 
sumption of  negligence  against  the  defendant; 

2.  That  the  defendant  has  not  established  the  fact,  affirm- 
atively, that  the  conductor  used  the  care  due  to  a  passenger ; 

3.  That  the  attempt  to  prove  the  accident  inevitable  has 
failed,  even  if  such  proof  would  amount  to  a  defense ; 

4.  That  the  ex>nductor's  account  of  the  accident  cannot  be 
accepted  as  tending  to  establish  a  defense  unless  his  statement 
be  taken  as  established  that  the  plaintiff's  head  was  resting 
against  the  post,  which  is  denied  by  the  plaintiff,  thus  raising 
an  issue  of  fact  for  the  jury. 

This  is  clearly  not  a  case  of  inevitable  accident,  nor  was  it 
the  act  of  God.  1  Shear.  &  Eed.  Neg.  (6th  ed.).  Sec  16;  The 
Majestic,  166  U.  S.  386. 

3.  When  the  plaintiff  had  proven  the  injury  to  him  as  a 
passenger,  by  the  conductor,  it  was  incumbent  on  the  defendant 
to  remove  the  presumption  of  n^ligence  by  affirmative  proof. 
This  it  did  not  even  attempt  to  do,  but  relied,  apparently,  upon 
the  theory  that  the  conductor's  story  would  establish  a  case  of 
unforeseen  and  unavoidable  accident  In  this  connection  there 
are  some  very  significant  facts  in  evidence:  1.  The  car  was 
going  very  slowly — coming  to  a  stop.  In  that  event  the  con- 
ductor should  have  jumped  or  allowed  himself  to  fall  from  the 
car  rather  than  risk  injury  to  a  passenger.  It  does  not  appear 
that  it  would  have  hurt  him  to  jump  or  fall.    2.    The  conductor 
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claims  that  fie  waa  passing  toward  the  front  of  the  car,  which 
would  bring  his  left  side  to  the  car  so  that  to  grasp  the  post  with 
his  right  hand  he  had  to  turn  half  way  around,  so  as  to  face 
the  car.  If  he  had  used  his  left  hand,  he  would  not  have  hurt 
the  plaintiflF,  but  his  only  excuse  for  not  using  that  hand  is  that 
it  was  full  of  transfers,  3.  The  conductor  admits  he  could  have 
grasped  the  handle  bar  instead  of  the  post  to  which  the  bar  i& 
attached,  but  he  grasped  the  post  because  it  was  more  convenicmt 
to  do  so.  I'hese  and  other  facts  in  evidence  clearly  show  that 
the  utmost  care  was  not  used  to  avoid  injury  to  a  passenger. 

Mr.  B.  Ross  Perry,  Mr.  R.  Ross  Perry,  Jr.,  and  Mr.  O. 
Thomas  Durdop  for  the  appellee : 

1.  The  doctrine  of  res  ipsa  loquitur  does  not  apply  even  in 
the  case  of  a  passenger,  where  there  is  no  proof  of  a  negligent 
act  Patton  v.  Teocas  £  Pacific  Railway  Company^  179  U.  S. 
658 ;  Stokes  v.  Salionstall,  13  Pet.  181 ;  Railroad  Company  v. 
Pollard,  22  Wall.  3dl ;  Oleeson  v.  Virginia  Midland  Railroad, 
140  U.  S.  435 ;  Benedick  v.  Potts,  88  Md.  52. 

2.  It  is  not  the  duty  of  a  common  carrier  to  absolutely  pro- 
tect a  passenger  from  the  violence  of  fellow-passengers.  Tall  v. 
BaUo.  Steam  Packet  Co.  90  Md.  248. 

3.  The  duty  owing  from  the  common  carrier  to  a  passenger 
does  not  render  the  former  liable  for  an  injury  to  the  latter,  in- 
flicted by  an  involuntary  act  of  the  conductor,  which  act  was 
necessary  to  preserve  the  conductor  from  danger  not  produced 
by  the  latter's  negligence.  New  Orleans  &  Northeastern  R.  R. 
Co.  V.  Jopes,  142  U.  S.  18 ;  Ooodloe  v.  Memphis,  etc.  R.  R.  Co. 
107  Ala.  233 ;  Oibson  v.  Int.  Trust  Co.,  177  Mass.  100;  Skirmer 
V.  Atchison,  etc.  R.  R.  Co.  39  Fed.  Rep.  188. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

The  question  in  this  case  is  whether  there  was  any  sufficient 
evidence  to  go  to  the  jury  upon  which  a  verdict  for  the  plaintiff 
could  properly  be  based.    The  question,  it  is  almost  needless  to 
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say,  is  not  one  of  the  preponderance  of  evidence,  with  which  wo 
have  nothing  to  do,  nor  one  of  the  wei^t  to  be  given  to  the  testi- 
mony on  behalf  of  the  defendant,  which  likewise  is  not  one  for 
an  appellate  tribunal;  but  whether  the  plaintiff  has  made  out  a 
prima  facie  case  for  the  jury,  which,  if  uncontroverted,  would 
justify  and  support  a  verdict  in  his  favor.  Whether  a  verdict 
is  directed  against  a  plaintiff  at  the  conclusion  of  the  testimony 
on  his  own  behalf  in  chief,  which  may  be  done  upon  demurrer  to 
such  evidence,  or  upon  motion  equivalent  to  a  demurrer,  or 
whether  it  is  directed  at  the  end  of  the  trial  upon  the  whole  evi- 
dence in  the  case,  is  ordinarily  immaterial  in  law,  since  in  both 
cases  the  direction  must  necessarily  be  based,  not  upon  the 
strength  of  the  defendant's  case,  but  upon  the  weakness  of  that 
for  the  plaintiff.  To  allow  that  the  plaintiff  has  made  out  a 
prima  facie  case,  and  yet  to  hold  that  the  defendant  has  over- 
come it  by  his  testimony,  and  thereupon  peremptorily  to  direct  a 
verdict  for  the  defendant,  would  he  simply  to  usurp  the  func- 
tion of  the  jury.  That  there  may  be  possible  exceptions  to  this 
rule  may  perhaps  be  conceded,  as  when,  for  example,  there  ia 
only  a  scintilla  of  e\"idence  and  nothing  substantial  on  the  part 
of  the  plaintiff,  and  a  verdict  in  his  favor,  if  rendered,  would 
not  be  permitted  to  stand.  But  no  case  for  exception  is  made 
here.  The  general  rule  is  applicable  that,  if  the  plaintiff  has 
made  out  a  prima  facie  case,  he  is  entitled  to  have  it  submitted 
to  the  jury,  whatever  be  thought  of  the  case  made  by  the  defend- 
ant. 

The  plaintiff,  as  has  been  noted,  has  not  specifically  proved 
negligence  on  the  part  of  the  defendant.  He  has  simply  proved 
that  he  was  a  passenger  on  the  defendant's  car,  and  that  he  was 
injured  by  the  act  of  the  conductor  of  that  car,  and  the  doctrine 
of  res  ipsa  loquitur  is  thereupon  invoked  to  show  negligence. 
The  expression  res  ipsa  loquitur,  "the  thing  speaks  for  itself,"  as 
stated  in  the  case  of  Benedick  v.  Potts,  88  Md.  62,  41  L.  R.  A. 
478,  40  Atl.  1067,  "is  merely  a  short  way  of  saying  that  the  cir- 
cumstances attendant  upon  an  accident  are  themselves  of  such  a 
character  as  to  justify  a  jury  in  inferring  negligence  as  the 
cause  of  that  accident"  As  Shearman  &  Redfield  in  their  work 
on  Negligence    [§  59]  say:  "It  is  not  that,  in  any  case,  negli- 
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genoe  can  be  assumed  from  the  mere  fact  of  an  accident  and  an 
injury ;  but  in  these  cases  [that  is,  in  the  cases  where  the  doc- 
trine of  res  ipsa  loquitur  applies]  the  sun-ounding  circum- 
stances, which  are  necessarily  brought  into  view  by  showing  how 
the  accident  occurred,  contain,  without  further  proof,  sufficient 
evidence  of  the  defendant's  duty  and  of  his  neglect  to  perform 
it"  And  those  learned  authors  add  that  "the  fact  of  the  cas- 
ualty and  the  attendant  circumstances  may  themselves  furnish 
all  the  proof  of  negligence  that  the  injured  person  is  able  to 
offer,  or  that  it  is  necessary  to  offer." 

In  the  case  of  Oriffen  v.  Manice,  166  N.  Y.  188, 193,  52  L.  R. 
A.  922,  925,  59  N.  E.  925,  926,  the  court  of  appeals  of  New 
York,  referring  to  this  doctrine  and  the  citation  just  made  from 
Shearman  &  Iledffeld  on  N^ligence,  uses  the  following  lan- 
guage: 

"I  think  a  single  illustration  will  show  the  correctness  of  the 
view  of  the  learned  authors,  that  it  is  not  the  injury,  but  the 
manner  and  circumstances  of  the  injury,  that  justify  the  appli- 
<»Ltion  of  the  maxim,  and  the  inference  of  negligence.  If  a  pas- 
senger in  a  car  is  injured  by  striking  the  seat  in  front  of  him, 
that,  of  itself,  authorizes  no  inference  of  negligenca  If  it  be 
shown,  however,  that  he  was  precipitated  against  the  seat  by 
reason  of  the  train  coming  into  collision  with  another  train,  or 
in  consequence  of  the  car  being  derailed,  the  presumption  of 
n^ligence  arises.  The  Ves/  therefore,  includes  the  attending 
circumstances,  and,  so  defined,  the  application  of  the  rule  pre- 
sents principally  the  question  of  the  sufficiency  of  circumstan- 
tial evidence  to  establish,  or  to  justify  the  jury  in  inferring,  the 
existence  of  the  traversable  or  principal  fact  in  issue,  the  de- 
fendant's negligence.  The  maxim  is  also  in  part  based  on  the 
consideration  that  where  the  management  and  control  of  the 
thing  which  has  produced  the  injury  is  exclusively  vested  in  the 
defendant,  it  is  within  his  power  to  produce  evidence  of  the  ac- 
tual cause  that  produced  the  accident,  which  the  plaintiff  is  un- 
able to  present" 

In  the  case  of  Benedick  v.  Potts,  88  Md.  52,  41  L.  K.  A.  478, 
40  AtL  1067,  the  court  of  appeals  of  Maryland  says: 
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"The  maxim  does  not  go  to  the  extent  of  implying  that  you 
may,  from  the  mere  fact  of  an  injury,  infer  what  physical  fact 
produced  that  injury,  but  it  means  that  when  the  physical  act 
has  been  shown  or  is  apparent,  and  is  not  explained  by  the  de- 
fendant, the  conclusion  that  n^ligence  superinduced  it  may  be 
drawn  as  a  legitimate  deduction  of  fact" 

These  citations  are  sufficient  to  state,  and  they  are  believed  to- 
state  correctly,  the  doctrine  of  res  ipsa  loquitur,  and  the  extent 
and  meaning  of  that  doctrine  in  the  law.  It  remains  to  apply 
the  maxim  in  the  present  case,  if  it  is  in  fact  applicable. 

It  does  not  seem  to  be  controverted  on  the  part  of  the  appellee- 
that  the  doctrine  is  at  all  events  prima  facie  applicable.  So  far 
as  is  apparent,  the  plaintiff  was  a  peaceable  passenger  on  the  de- 
fendant's car,  and,  as  such,  he  was  entitled  to  be  safely  trans- 
ported to  his  destination,  so  far  at  least  as  reasonable  care  and 
prudence  on  the  part  of  the  defendant  and  its  employees  could 
effect  that  result,  and  he  was  entitled  to  absolute  immunity  from 
all  unlawful  assault  and  injurj'  on  the  part  of  the  agents  anrf 
employees  of  the  defendant  Being  so  entitled,  he  was  unlaw- 
fully assaulted  and  injured  by  the  conductor.  It  is  plainly  a 
case  where  the  doctrine  of  res  ipsa  loquitur  applies,  and  throws- 
upon  the  defendant  the  burden  of  proving  that  there  was  no 
n^ligence  on  its  jmrt,  and  that  the  injury  was  the  result  of  un- 
avoidable accident  In  other  words,  the  plaintiff  proved  a  prima, 
facie  case  of  negligence  on  the  part  of  the  defendant,  and  result- 
ing injury  to  himself.  In  iha  absence  of  satisfactory  explana- 
tion by  the  defendant  no  more  was  required  to  justify  a  ver^ 
diet  in  favor  of  the  plaintiff. 

But  the  defendant  did  offer  an  explanation,  which  was,  in» 
effect^  that  the  act  of  the  conductor  by  which  the  plaintiff  was* 
injured  was  wholly  unintentional  and  accidental  on  his  part,  and 
that  it  was  merely  the  result  of  an  effort  by  him  to  save  himself 
from  serious  injury.  Whether  this  explanation  was  sufficient 
in  law  to  rebut  the  presumption  of  negligence  raised  by  the  prima 
facie  case  of  the  plaintiff,  since  it  leaves  untouched  the  question 
whether  the  conductor  was  not  guilty  of  negligence  in  placing- 
himself  in  such  position  as  that  he  was  in  danger  of  falling  off,. 
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may  perhaps  be  doubted.  It  is  iisual  for  conductors,  whether 
collecting  fares  or  distributing  transfers,  to  hold  onto  one  stan- 
chion of  these  summer  cars,  and  not  to  let  go  their  hold  of  it 
before  they  have  firmly  grasped  another  stanchion,  as  otherwise, 
there  is  always  danger  of  their  being  thrown  off;  and  it  does 
not  appear  in  this  case  whether  the  conductor  was  free  from  neg- 
ligence in  this  regard.  But  however  this  may  be,  and  assuming 
that  the  explanation,  if  well  founded  in  fact,  was  sufficient  in 
law  to  rebut  the  presumption  of  negligence,  yet  the  question  re- 
mains whether  it  was  well  founded  in  fact. 

Now,  it  is  not  for  the  court  to  determine  the  question  of  the 
truth  of  the  explanation  given ;  that  is  peculiarly  the  province  of 
the  jury.  The  plaintiff  has  proved  a  prima  facie  case  of  neg- 
ligence; the  defendant  has  offered  an  explanation  which  tends 
to  show  that  there  was  no  such  negligence.  This  raises  a  dis- 
puted question  of  fact,  proper  to  be  passed  upon  by  the  jury, 
under  instructions  duly  formulated  by  the  coiirt  for  the  pur- 
pose. Unless,  therefore,  we  are  to  adopt  the  theory  that  the 
plaintiff's  prima  facie  case  only  lasts  until  the  defendant  has 
offered  some  explanation,  and  that  such  explanation,  whether 
true  or  false,  destroys  the  presumption  of  negligence  raised  by 
the  plaintiff's  proof  and  casts  upon  the  plaintiff  the  necessity 
of  proving  by  additional  testimony  in  rebuttal  that,  notwith- 
standing the  explanation,  there  was  in  fact  negligence  on  the 
pan  of  the  defendant,  there  is  no  escape  from  the  conclusion 
that  the  case  must  be  submitted  to  a  jury.  But  we  find  no  war- 
rant in  reason  or  in  adjudicated  cases  for  such  a  theory.  No 
case  has  been  pointed  out  which  holds  sudi  a  doctrine.  No  case 
has  been  pointed  out  where  a  verdict  has  been  directed  for  the 
defendant  because  the  defendant's  explanation  has  tended  to 
controvert  the  presumption  of  negligence,  and  the  explanation 
itself  has  remained  uncontroverted  by  testimony  in  rebuttal. 
We  find  that  in  all  the  cases  the  question  of  the  defendant's  neg- 
ligence, under  such  condition  of  the  testimony,  has  been  sub- 
mitted to  the  jury  for  its  determination. 

It  does  not  follow  that,  because  an  explanation  is  sufficient 
in  law,  therefore  it  is  true ;  nor  does  it  follow  that,  because  it  is 
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true,  it  is  sufficient  to  exonerate  the  defendant  The  explana- 
tion may  be  true  as  far  as  it  goes,  and  yet  it  may  not  be  sufficient 
to  overcome  the  presumption  of  negligence  raised  from  the  cir- 
cumstances of  the  accident  The  case  is  not  one  of  uncontro- 
verted  testimony  on  the  one  side  and  no  testimony,  or  no  suffi- 
cient testimony,  on  the  other  side.  It  is  a  case  of  testimony  of 
circumstances  on  the  one  side  from  which  negligence  may  be  in- 
ferred, and  testimony  of  circumstances  on  the  other  side  from 
which  it  may  be  inferred  that  there  was  no  negligence.  This 
undoubtedly  makes  a  case  for  submission  to  the  jury,  with  prop- 
er instructions  from  the  court,  which  would  not  permit  a  proper 
defense  to  be  ignored. 

In  contravention,  as  we  think,  of  the  requirement  of  the  law, 
the  trial  court  in  the  present  case  failed  to  submit  what  we  re- 
gard as  a  controverted  question  of  fact  to  the  jury ;  and  this  wo 
are  compelled  to  regard  as  error.  For  this  error,  the  judgment 
appealed  from  must  be  reversed,  with  costs ;  and  the  cause  must 
be  remanded  to  the  Supreme  Court  of  the  District  of  Columbia 
with  directions  to  award  a  new  trial.     And  it  is  so  ordered. 

Reversed. 


CHAPPELL  V.  O'BKIEN. 


Appellate  Practice;  Appealable  Obders. 

An  order  overruling  a  motion  to  vacate  an  order  of  publication  against  a 
nonresident  defendant  is  not  appealable,  nor  is  a  decree  pro  confesao 
against  such  a  defendant  for  failure  to  answer,  as  neither  is  a  final 
decree  disposing  of  the  case,  nor  such  an  interlocutory  order  as  is  ap- 
pealable to  this  court  under  S  226,  Code.  D.  C. 

No.  188.     Submitted  May  7,  1008.     Decided  Jnne  3,  1908. 

Heabing  on  a  motion  to  dismiss  an   appeal  from   an  order 
overruling  a  motion  to  vacate  an  order  of  publication  against  a 
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nonredideut  defendant,    and  from  a  decree  pro  confesso  against 
such  defendant  for  failure  to  answer  a  bill  in  equity. 

Chranted. 

The  CouKT  in  the  opinion  stated  the  case  as  follows: 

This  case  has  been  heard  upon  the  motion  of  the  appellee  to 
dismiss  the  appeal  because  the  orders  appealed  from  are  inter- 
locutory, and  no  spetaal  appeal  therefrom  has  been  allowed. 

The  bill  was  filed  in  the  supreme  court  of  the  District,  on 
February  20,  1902,  by  William  J.  O'Brien,  as  substituted  trus- 
tee under  the  will  of  Philip  S.  Chappell,  who  died  in  Maryland, 
where  his  will  was  admitted  to  probate.  The  defendants  are 
Thomas  C.  Chappell,  former  trustee  under  said  will;  Alcinda 
M.  Chappell,  the  Orient  Insurance  Company,  and  the  Hart- 
ford Fire  Insurance  Company. 

It  is  alleged  that  on  April  11,  1901,  said  Thomas  C,  Chappell 
was  removed  as  trustee  by  order  of  the  circuit  court  of  Baltimore 
city,  in  the  State  of  Maryland,  and  complainant  appointed  to 
administer  the  trust  in  his  stead ;  that  by  further  order  of  said 
court,  on  April  17,  said  Chappell  was  ordered  to  turn  over  to 
complainant  all  the  funds,  property,  etc.,  of  every  description, 
in  his  possession  or  under  his  control,  belonging  to  said  trust 
estate,  and  that  both  of  said  orders  were  affirmed  on  appeal  to 
the  court  of  appeals  of  Maryland.  It  is  further  alleged  that 
part,  of  said  trust  estate  consisted  of  an  undivided  interest  in  a 
dwelling  house  in  said  State,  the  remaining  interest  belonging  to 
said  Alcinda  M.  Chappell ;  that  the  said  Thomas  C.  and  Alcinda 
Cliappell,  on  December  28,  1898,  had  jointly  procured  two 
policies  of  fire  insurance  on  said  property,  ^ne  for  $3,500  in  the 
Orient  Insurance  Company,  and  the  other  for  the  same  amount 
in  the  Hartford  Fire  Insurance  Company ;  that  on  May  7,  1899, 
said  property  was  wholly  destroyed  by  fire,  whereby  rights  of 
action  accrued  upon  said  policies ;  that  the  said  Chappells  insti- 
tuted suits  upon  said  policies  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  which  are  depending;  that  complainant  has 
demanded  of  said  'niomas  C.  Chappell  that  he  transfer  and  as- 
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sign  all  interest  as  trustee  therein  to  camplainant  in  accordanoe 
with  the  decree  heretofore  mentioned,  which  demand  has  been 
refused;  that  said  Thomas  C.  Chappell,  formerly  residing  in 
Maryland,  has  abandoned  the  same  and  placed  himself  beyond 
the  jurisdiction  of  said  court  having  control  of  said  trust;  that 
the  facts  aforesaid  having  been  reported  to  said  cc«jrt,  it  at  once 
directed  complainant  as  trustee,  to  institute  this  suit  to  enjoin 
Thomas  C.  Chappell,  former  trustee,  from  collecting  any  of  the 
proceeds  of  said  policies,  and  to  require  him  to  assign  his  interest 
in  the  same  to  complainant,  and  to  obtain  a  decree  of  division  of 
the  proceeds  of  judgments  in  said  suits  between  complainant 
and  Alcinda  M.  Chappell  according  to  their  respective  rights. 

The  prayers  of  the  bill  are  that  Thomas  C.  Chappell  be  re- 
strained, pending  this  case,  from  receiving  or  collecting  any  of 
the  proceeds  of  said  policies,  or  judgments  that  may  be  rendered 
on  them ;  that  a  receiver  of  the  same  be  appointed ;  and  that  the 
interest  of  said  Alcinda  M.  Chappell  in  said  policies  or  proceeds 
thereof  be  ascertained  and  severed  from  that  of  the  trust  estate. 
Subsequent  prayers  were  filed  by  amendment  asking  discovery 
as  to  the  respective  interests  of  the  said  Chappells,  and  for  de- 
crees against  the  respective  insurance  companies  for  the  interest 
of  said  trust  estate,  etc. 

Copies  of  the  will  of  Philip  S.  Chappell,  and  orders  admit- 
ting same  to  probate,  as  well  also  as  the  decrees  of  the  Maryland 
courts,  referred  to,  were  filed  as  exhibits  with  the  bill  Service 
of  the  subpoena  was  had  personally  upon  said  Thomas  C. 
Chappell,  who  filed  several  motions  to  quash  and  vacate  the 
same,  allying  that  he  was  not  a  resident  of  the  District  of 
Cohmibia,  but  was  therein  merely  in  attendance  upon  court,  etc. 
Theso  were  all  ovenailed,  and  were  followed  by  various  pleas, 
motions  to  dissolve  the  preliminary  injunction,  and  demurrer, 
that  were  likewise  overruled. 

The  insurance  companies  were  served  with  prooesa,  filed 
formal  answers,  and  subsequently  paid  into  the  registry  of  the 
court  the  proportions  of  the  policies  due  said  trust  estate. 

Order  of  publication  was  obtained  against  Alcinda  M.  Chap- 
pell in  due  form  under  the  rules,  a  copy  of  which  was  mailed  to 
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her  address  in  Baltimore,  and  another  served  upon  tihe  attorney 
in  the  District  of  Columbia  who  represented  her  interests  in  the 
pending  actions  against  the  insurance  companies.  She  ap- 
peared specially  on  June  11,  1902,  objecting  to  the  jurisdiction 
of  the  court,  and  asking  that  the  order  for  her  appearance  be 
vacated.  This  motion  was  overruled  January  8,  1903,  with 
leave  to  answer  within  twenty  days. 

Thomas  C.  Chappell,  on  January  15,  1903,  came  in  with  a 
motion  in  his  own  name  to  vacate  the  said  order  of  January  8, 
raising  again  the  question  of  jurisdiction  as  to  his  codefendant 
and  himself,  as  well  as  the  general  jurisdiction  of  the  court  in 
the  premises.  This  motion  was  overruled  January  22,  1903. 
Appeal  from  the  order  of  January  8,  1903,  was  taken  to  this 
court  by  notice  entered  January  20.  On  January  29,  Alcinda 
M.  Chappell,  by  Thomas  C.  Chappell  as  her  attorney,  filed  what 
is  entitled  a  special  plea  to  the  jurisdiction,  alleging  formal  de- 
fects in  the  bill  of  complaint.  On  February  16,  1903,  another 
order  was  entered,  reciting  the  service  by  publication  upon 
Alcinda  M.  Chappell,  her  failure  to  answer,  and  declaring  that 
the  bill  be  taken  as  confessed  against  her. 

From  this  order,  both  she  and  Thomas  C.  Chappell  entered 
an  appeal  on  March  2,  1903.  It  is  these  appeals,  joined  to- 
gether in  one  transcript  of  the  record,  that  the  appellee  has 
moved  to  dismiss. 

Mr.  T.  Percy  Myers  for  the  motion. 

Mr,  Thomas  C.  Chappell  and  Mr.  Oeorge  Kearney  opposed. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  court: 

The  motion  to  dismiss  must  be  sustained.  The  orders 
entered  are  not  final  decrees  disposing  of  the  case.  National 
Bank  v.  Smith,  156  U.  S.  330,  333,  39  L.  ed.  441,  442,  15  Sup. 
Ot.  Rep.  358,  and  cases  cited.  Nor  are  they  such  interlocutory 
orders  as  are  appealable  under  the  act  conferring  jurisdiction 
upon  this  court.  D.  C.  Code,  §  226.  It  follows  that  both  ap 
peals  must  be  dismissed,  with  costs ;  and  it  is  so  ordered. 

Appeal  dismissed, 

A  motion  for  a  reargument  was  denied. 
Vol,  XXII— 13 
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Street  Rahwatb;  Opinion-Evidence;  Moving  Vehicles,  Speed  of;  Negli- 
gence; CONTBIBUTORT  NEGLIGENCE. 

1.  Anyone  of  average  intelligence  who  sees  a  moving  ear  Ib  competent  in 

law  to  form  and  express  an  opinion  as  to  its  speed,  and  the  (pinion  ia 
competent  evidence  in  an  action  against  the  street  railway  company 
owning  the  car  by  one  injured  by  it,  when  one  of  the  questions  involved 
is  the  speed  at  which  the  car  was  moving  at  the  time. 

2.  Where  the  rear  end  of  a  long  and  heavy  street  railway  car,  which  pro- 

jected beyond  the  rail  about  four  feet  as  the  car  rounded  a  curve  ii» 
the  track  while  going  at  a  rapid  rate  of  speed,  struck  a  wagon  contain- 
ing sand,  which  was  being  driven  alongside  the  track  in  the  same  direc- 
tion the  car  had  been  going  before  it  started  to  round  the  curve,  and 
the  wagon,  the  horses  drawing  it,  and  the  driver  were  injured,  it  waa 
held  that,  although  there  might  have  been  mistake,  miscalculation,  or 
inattention  on  the  part  of  the  driver  of  the  wagon,  and  although  the- 
car  had  a  superior  but  not  exclusive  right  of  way,  the  trial  court  prop- 
erly refused  to  direct  a  verdict  for  the  defendant,  in  an  action  by  the- 
driver  against  the  street  railway  company  owning  the  car,  the  ques- 
tions of  the  negligence  of  the  motorman  and  the  contributory  negli- 
gence of  the  driver  being  for  the  jury,  and  not  for  the  court. 
S.  An  instruction  asked  by  the  defendant  in  such  a  case,  that  if  the  wagonr 
was  •  far  enough  from  the  track  so  that  a  reasonably  prudent  maa 
might  have  formed  the  honest  belief  that  the  rear  of  the  car  would  pass 
it,  and  the  motorman  actually  believed  this,  then  the  defendant  was- 
not  liable,  because  there  was  no  negligence  on  the  part  of  the  motor- 
man,  is  properly  refused;  especially  when  an  instruction  granted  on 
behalf  of  the  plaintiff  covered  the  same  subject-matter,  by  telling  the- 
jury  that  the  motorman  was  not  obliged  to  use  greater  care  than  a 
reasonably  prudent  man  should,  in  the  situation,  have  used  in  operate 
ing  around  the  curve  in  question  a  car  of  the  kind  that  was  used.. 

No.   1290.     Submitted  May  8,  1903.     Decided  June  8,  1908. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment  of 

^Street  Railroads — Collisions. — See  also  editorial  note  to  Hicks  v.  Citi- 
sens*  R.  Co.  25  L.  R.  A.  508,  presenting  the  authorities  as  to  liability  for 
injuries  caused  by  collision  of  street  car  with  vehicle  or  horses. 
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the  Supreme  Court  of  the  District  of  Columbia  upon  a  verdict 
of  a  jury  in  an  action  against  a  street  railway  company  to  re- 
cover damages  for  personal  injuries.  Affirmed. 

The  CoTJBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
the  District  of  Columbia  rendered  in  a  suit  entered  in  that  court 
by  the  appellee,  Edward  A.  Blick,  against  the  appellant,  the 
Metropolitan  Kailroad  Company,  to  recover  for  injuries  sus- 
tained by  the  appellee,  as  the  result  of  a  collision  between  a 
wagon  driven  by  the  appellee  and  one  of  the  cars  of  the  appellant 
company. 

On  October  17,  1900,  the  day  of  the  accident,  the  appellee  was 
driving  a  team  of  horses  attached  to  a  wagon  filled  with  sand,  on 
Thirty-fifth  street,  in  this  city,  in  a  northerly  direction  from  N 
to  O  street,  and  intended  to  go  northward  on  Thirty-fifth  street 
beyond  O.  On  Thirty-fifth  street,  between  O  street  and  Prospect 
avenue,  which  is  south  of  N  street,  there  is  a  single  line  of  street- 
car track  of  the  appellant  company,  whereon  the  cars,  entering 
from  Prospect  avenue,  are  run  northwardly  to  O  street,  where 
they  turn  to  run  eastwardly  on  O  street.  The  grade  of  the 
street  rises  very  considerably  from  N  to  O  street,  and  at  the  turn 
of  the  railroad  track  at  the  intersection  of  O  and  Thirty-fifth 
streets,  the  rails  make  a  somewhat  steep  incline.  To  surmount 
the  grade  here  it  seems  to  be  necessary  to  apply  considerable 
force  to  the  cars,  and  it  seems,  also,  that,  in  order  to  avoid  the  in- 
cline, wagons  and  other  vehicles  prefer  to  take  the  west  side  of 
the  street,  where  there  is  a  space  of  between  18  and*20  feet  of 
roadway  between  the  car  track  and  the  curbstone  on  the  west 
side  of  the  street 

The  appellee  had  come  from  N  street  into  Thirty-fifth  and 
turned  northward  on  his  way,  driving  on  the  east  side  of  the 
track,  until  he  reached  the  middle  of  the  block,  when,  in  order 
to  avoid  the  incline  at  the  comer,  he  crossed  the  track  and  pro- 
ceeded up  on  the  west  side  of  it  Just  as  he  reached  the  inter- 
section of  O  and  Thirty-fifth  streets,  his  wagon  was  struck  by 
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the  rear  end  of  one  of  the  appellant's  cars,  which  had  come  up 
behind  him  on  Thirty-fifth  street  and  was  at  that  moment  turn- 
ing into  O  street,  and  he  was  thrown  from  the  wagon  and  was 
injured,  and  the  wagon  was  somewhat  damaged.  For  this 
injury  and  damage  he  instituted  the  present  suit 

At  the  trial  there  was  testimony  on  behalf  of  the  appellee  to 
the  effect  that  he  was  familiar  with  the  locality  and  with  the 
kind  of  cars  run  there  by  the  appellant;  that  there  was  nothing 
to  obstruct  his  view  of  an  approaching  car  if  he  had  looked  back- 
wards; that  he  had  looked  before  he  crossed  the  track  from 
east  to  west  side  and  saw  no  car ;  that  he  did  not  afterwards  look 
back ;  that  at  the  time  of  the  accident  there  were  no  other  wagons 
or  vehicles  in  the  neighborhood ;  that  it  was  the  rear  end  of  the 
car  which  struck  appellee's  wagon,  and  that  this  rear  end,  in 
curving,  projects,  as  does  the  front  end,  3^^  or  4  feet  beyond 
the  rails.  There  was  also  testimony  on  his  behalf  to  the  effect 
that  no  bell  was  rung  or  signal  given  by  the  motorman  of  the  car 
to  notify  the  appellee ;  and  that  the  car  had  "to  go  at  some  rate 
of  speed  to  make  the  turn,  because  the  turn  is  a  rather  short 
one."  One  witness  testified,  over  objection  by  the  appellant, 
that  the  car  was  rulining,  according  to  his  judgment,  about  13  or 
14  miles  an  hour. 

The  testimony  on  behalf  of  the  appellant  tended  to  show  that 
the  motorman  of  the  car  saw  the  appellee's  wagon  when  the  car 
was  at  N  street  and  the  appellee  was  in  the  act  of  crossing  the 
track  about  midway  between  N  and  O  streets ;  that,  as  the  motor- 
man  approached  the  appellee's  wagon,  the  wagon  was  about  3  or 
4  feet  from  the  track ;  that  the  car  was  going  not  more  than  3 
miles  an  hour ;  that  he  thought  that,  as  the  front  end  of  his  car 
had  passed  the  appellee's  wagon  in  safety,  the  rear  end  would  do 
so  also ;  that  he  had  twice  sounded  his  gong,  and  that  the  appellee 
had  paid  attention  to  the  gong  because  he  had  looked  around. 

Upon  this  testimony  the  defendant  company  moved  the  court 
to  direct  a  verdict  in  its  favor,  which  the  court  refused ;  and  the 
case  was  submitted  to  the  jury  under  instructions,  whereupon 
the  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$2,200,  upon  which  there  was  judgment     From  this  judgment, 
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in  pursuance  of  exceptions  duly  reserved,  tlie  defendant  com- 
pany has  appealed  to  this  court 

[The  trial  court  granted  the  following  prayers  for  instruction 
on  behalf  of  the  plaintiff  over  the  objection  of  the  defendant, 
and  the  latter  excepted; 

"1.  If  the  jury  find  from  a  preponderance  of  the  evidence 
that  the  car  of  the  defendant  which  struck  the  plaintiff's  wagon 
was  so  constructed  that  in  rounding  the  curve  in  the  defendant's 
track  at  the  place  described  in  the  declaration  its  rear  end  would 
project  over  the  track  and  thereby  increase  the  danger  from  the 
car  to  persons  lawfully  using  the  roadway  adjacent  to  the  track, 
and  that  the  defendant's  servant  driving  the  car  knew,  or  in  the 
exercise  of  reasonable  care  would  have  known,  such  to  be  flie 
case,  the  jury  is  instructed  that,  in  operating  the  car  in  round- 
ing the  curve,  the  defendant's  servant  should  have  used  a  degree 
of  care  commensurate  with  such  increase  of  danger,  and  that  if 
necessary  to  avoid  the  same  the  said  servant  would  have  had  to 
use  a  greater  degree  of  care  than  if  the  car  had  been  so  con- 
structed that  in  rounding  the  curve  its  rear  end  would  not  have 
projected  over  the  track  as  aforesaid,  tlien  and  in  that  event,  it 
was  the  duty  of  the  said  servant  to  have  used  such  greater  de- 
gree of  care:  Provided,  however,  that  the  said  servant  was  not 
obliged  to  use  greater  care  than  a  reasonably  prudent  man 
should  in  the  situation  have  used  in  operating  around  the  said 
curve  a  car  of  the  sort  which  the  jury  shall  find  from  the  evi- 
dence struck  the  plaintiff's  wagon. 

"2.  If  the  jury  find  from  the  evidence  that  on  the  occasion 
mentioned  in  the  declaration,  the  plaintiff,  before  driving  across 
the  defendant's  track,  had  looked  to  see  whether  a  car  of  the  de- 
fendant was  approaching,  and  found  that  none  was,  and  there- 
upon decided  to  cross  the  track,  and  in  so  doing  exercised  the 
judgment  and  care  of  a  reasonably  prudent  man  imder  the 
circumstances,  and,  further,  that  after  having  crossed  the  track 
the  plaintiff  was  continuing  his  journey  as  a  reasonably  prudent 
man  would  have  done,  and  that  while  he  was  so  crossing  the 
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track  and  after  he  had  done  so,  or  either^  the  motormaii  in  charge 
of  the  defendant's  car  which  atruck  the  plaintiff's  wagon  saw 
the  plaintiff  in  the  act  of  so  crossing  the  track  or  continuing  his 
journey  in  time  to  have  seasonably  warned  the  plaintiff  of  the 
approach  of  the  car,  and  to  have  slowed  up  or  stopped  the  same 
in  time  to  have  prevented  it  striking  the  plaintiff's  wagon,  or 
either,  and  did  not  exercise  ordinary  prudence  and  warn  the 
plaintiff  or  slow  up  or  stop  the  car,  but  ran  the  same  upon  and 
against  the  plaintiff's  wagon  and  damaged  the  same  and  injured 
the  plaintiff,  the  plaintiff  is  entitled  to  recover  in  this  action. 

"S.  If  the  jury  find  from  the  evidence  that  before  the  de- 
fendant's car  struck  the  plaintiff's  wagon  the  defendant's  motor- 
man  saw  the  wagon  and  realized  the  situation  in  which  it  was 
and  yet  attempted  to  pass  it  in  the  belief  that  the  car  would  not 
strike  it,  the  jury  is  instructed  that  such  belief  on  the  part  of 
the  motorman  is  no  defense  to  this  action,  unless  the  jury  shall 
furtiier  find  from  the  evidence  that  the  plaintiff  and  the  motor- 
man  made  a  common  mistake  of  judgment  in  supposing  the  said 
wagon  to  be  in  a  position  of  safety  in  respect  of  its  liability  to 
be  struck  by  the  car;  but  in  determining  whether  the  plaintiff 
supposed  his  wagon  to  be  in  such  position  of  safety,  the  jury 
should  consider  what,  if  any,  evidence  there  is  in  the  case  that 
the  plaintiff  exercised  any  judgment  or  formed  any  opinion  in 
that  regard. 

''4.  If  the  jury  shall  find  from  the  evidence  that  after  the 
plaintiff  had  crossed  the  defendant's  track  and  was  continuing 
his  journey,  the  defendant's  motorman  sounded  his  gong  as  a 
warning  of  danger  to  the  plaintiff,  the  jury  is  instructed  that  the 
mere  fact  of  the  motorman  so  having  sounded  his  gong  is  not  of 
itself  sufiicient  to  disentitle  the  plaintiff  to  recover  in  this  action, 
but>  in  order  to  disentitle  the  plaintiff  to  recover  on  that  account, 
the  jury  should  further  find  from  the  evidence  that  the  plaintiff 
heard  or  should  have  heard  the  said  gong  and  was,  in  addition, 
guilty  of  some  negligence  in  not  heeding  the  warning  thereby 
conveyed;  and  the  jury  is  further  instructed  that  even  though 
the  motorman  in  fact  sounded  bis  gong  as  a  warning  to  the 
plaintiff  if  he  yet  saw  that  the  plaintiff  did  not  heed  the  same  he 
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was  not  justified  in  taking  the  risk  of  passing  the  plaintiflF's 
wagon  in  safety,  if  a  person  of  ordinary  prudence  would  have 
regarded  it  as  perilous  to  do  so. 

Given  as  modified,  modification  being  shown  in  italics. 
"5.  If  the  jury  find  for  the  plaintiff  it  should  award  him  such 
damages  as  will  fairly  but  fully  compensate  him  for  the  physical 
HJid  mental  suffering  occasioned  by  such  injuries,  if  any,  as  the 
jury  may  find  him  to  have  sustained  as  a  consequence  of  the 
accident  complained  of  in  the  declaration  and  in  the  particulars 
mentioned  therein,  and  for  his  loss  of  time  from  his  business  and 
in  his  capacity  therefor,  and  the  expenses  which  he  necessarily 
and  properly  incurred  in  connection  therewith,  and  in  having 
his  wagon  repaired,  and  for  medical  services,  as  well  as  for  any 
permanent  injury  which  the  jury  may  find  him  to  have  sus- 
tained either  in  any  of  his  faculties  or  in  his  capacity  to  work  at 
his  calling." 

Thereafter  at  the  defendant's  request  the  court  granted  the 
following  prayers : 

"2.  The  ground  on  which  the  plaintiff  claims  to  recover 
against  the  defendant  is  negligence  on  the  part  of  its  employees 
in  managing  the  car  at  the  time  of  the  accident  to  plaintiff,  and 
to  entitle  him  to  a  verdict  the  burden  is  upon  him  to  prove  by  a 
clear  preponderance  of  the  evidence  that  the  accident  was  oc- 
casioned by  the  negligence  of  one  or  more  of  the  employees  of 
the  defendant  in  the  management  of  the  car.  There  is  no  pre- 
sumption or  inference  of  negligence  on  the  part  of  the  de- 
fendant, arising  from  the  happening  of  the  accident,  but  it  must 
be  provpd  by  other  evidence  to  the  satisfaction  of  the  jury,  and 
if  this  has  not  been  done  the  verdict  should  be  for  the  defendant. 
*'3.  The  jury  are  instructed  that  there  is  no  evidence  in  this 
case  from  which  they  could  find  negligence  on  the  part  of  the 
defendant  merely  because  of  the  kind,  construction,  or  character 
of  the  car,  or  its  size,  length,  or  width,  or  the  distance  it  pro- 
truded over  the  track  when  going  aroimd  the  curve  in  question, 
or  in  the  locality  or  construction  of  the  tracks  or  the  curve." 

"11.  If  the  jury  should  find  that  the  plaintiff,  after  crossing 
the  tracks,  continued  his  journey  north  on  the  west  side  of 
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Thirty-fifth  street  so  near  the  tracks  that  a  passing  ear  would 
strike  him,  then  he  was  gnilt|r  of  negligence  contributing  to  the 
accident,  and  the  jury  should  find  for  the  defendant,  unless  they 
further  find  that  as  the  car  approached  the  plaintiff  the  motors 
man  discovered  him  in  a  dangerous  position  in  time  to  have 
avoided  the  accident  by  the  use  of  ordinary  oara  And  if  they 
find  that  the  motorman  sounded  the  gong  in  time  to  enable  the 
plaintiff  to  do  so  he  had  the  right  to  assume  that  he  would  leave 
the  tracks  so  that  the  car  would  pass  in  safety,  unless  the  motors 
man  discovered  that  he  would  not  do  so  in  time  to  have  avoided 
the  accident  by  the  use  of  reasonable  diligence  and  care. 

"12.  If  the  plaintiff  knew,  or  by  the  use  of  ordinary  care 
would  have  known,  that  the  car  projected  out  over  the  rail  more 
in  passing  around  said  curve  than  it  did  on  a  straight  track,  it 
was  his  duty  in  passing  the  curve  to  be  more  cautious  there  than 
elsewhere  to  keep  a  safe  distance  from  it* 

"13.  If  the  jury  find  for  the  plaintiff  they  should  allow  him 
only  siich  damages  as  will  fairly  compensate  him  for  the  physi- 
cal suffering,  and  mental  suffering  consequent  thereon,  oc- 
casioned by  his  injuries,  his  loss  of  time  from  his  work  or  busi- 
ness, and  the  expenses  which  he  necessarily  incurred  in  repair^ 
ing  his  wagon,  and  for  medical  attention.  And  they  are  further 
instructed  that  there  is  no  evidence  of  permanent  injuries,  ex- 
cept as  to  his  hearing  in  one  ear,  and  they  shall  not  allow  him 
anything  for  that  unless  they  find  that  he  is  permanently  deaf 
wholly  or  partially  in  his  left  ear  and  that  it  was  caused  by  the 
accident  in  question,  and  the  allowance  of  damages,  if  any,  on 
this  account,  should  be  only  in  proportion  to  the  degree  of  deaf- 
ness, if  any." 

The  court  refused  to  grant  the  following  prayers  requested  on 
behalf  of  the  defendant,  to  the  refusal  to  grant  each  of  which  the 
defendant  noted  an  exception : 

"6.  The  jury  are  instructed  that  at  the  place  where  the  acci- 
dent happened  the  defendant  had  a  right  of  way  over  that  part 
of  streets  occupied  by  its  tracks,  and  a  place  on  each  side  thereof 
covered  by  the  car,  including  that  part  of  the  street  over  which 
the  end  of  the  car  passed  in  rounding  the  curve,  superior  to  that 
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of  the  plaintiff;  and  if  the  jury  find  that  after  the  plaintiff  knew 
or  by  the  use  of  reasonable  caution  would  have  known  that  the 
car  was  approaching,  he  had  a  reasonable  time  to  have  moved 
away  from  the  track  far  enough  to  have  been  in  a  place  of  safety 
by  the  time  the  car  arrived  where  he  was ;  and  if  they  further 
find  that  when  the  car  approached  the  plaintiff's  wagon  it  was  so 
far  from  the  track  that  a  reasonably  prudent  man,  situated  as 
the  motorman  then  was,  might  have  believed  that  the  car  would 
pass  the  wagon  in  safety,  and  that  the  said  motorman  did  so 
believe,  then  they  should  find  for  the  defendant" 

"7.  If  the  jury  find  that  after  the  plaintiff  crossed  the  track 
he  continued  up  35th  street  on  the  west  side  thereof,  so 
near  the  track,  either  below  or  opposite  any  part  of  the  curve,  as 
to  be  struck  by  the  passing  car  after  he  had  had  a  reasonable 
time  within  which  to  have  reached  a  place  of  safety ;  and  if  they 
further  find  that  when  the  car  approached  the  plaintiff's  wagon 
it  was  so  far  from  the  track  that  a  reasonably  prudent  man, 
situated  as  the  motorman  then  was,  might  have  believed  that  the 
car  would  have  passed  the  wagon  in  safety,  and  that  the  said 
motorman  did  so  believe,  then  they  should  find  for  the  de- 
fendant." 

"10.  It  was  the  duty  of  the  plaintiff  to  expect  and  reasonably 
look  for  the  approach  of  a  car,  not  only  while  he  was  crossing 
but  after  he  had  crossed  the  track,  and  while  he  was  near  enough 
to  it  to  be  struck  by  a  passing  car,  and  if  the  jury  find  that  he 
failed  to  do  so,  then  he  was  guilty  of  negligence,  and  if  they 
further  find  that  such  negligence  caused  or  contributed  to  cause 
the  accident,  and  if  they  shall  also  find  that  when  the  car  ap- 
proached the  plaintiff's  wagon,  it  was  so  far  from  the  track  that 
a  reasonably  prudent  man,  situated  as  the  motonnan  was,  might 
have  believed  that  the  car  would  pass  the  wagon  in  safety,  and 
that  the  said  motorman  did  so  believe,  then  they  should  find  for 
the  defendant." 

"14.  The  jury  are  instructed  that  there  is  no  evidence  in  this 
case  from  which  they  can  find  that  the  car  of  the  defendant  com- 
pany was  running  at  a  greater  rate  of  speed  than  the  law  al- 
lows." 
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The  court  granted  the  following  substitute  for  the  defendant's 
sixth,  seventh,  eighth,  and  ninth  prayers  over  thje  objection  of  the 
defendant,  and  exception  was  reserved : 

"The  jury  is  instructed  that,  at  the  place  where  the  accident 
to  the  plaintiff  happened,  the  defendant  had  a  right  of  way  over 
the  part  of  the  street  which  was  occupied  by  its  track,  and  the 
space  on  each  side  thereof  covered  by  its  car,  including  that  part 
of  the  street  over  which  the  end  of  the  car  passed  in  rounding 
the  curve,  and  that  such  right  of  way  was  superior  to  the  right 
of  the  plaintiff  in  using  the  said  parts  of  the  street,  in  the  sense 
and  to  the  extent,  however,  only  that  the  plaintiff  might  not  un- 
reasonably obstruct  the  said  parts  of  the  street  in  their  use  by 
the  defendant  and  that  in  going  upon  or  crossing  the  said  parts 
of  the  street  it  was  the  duty  of  the  plaintiff  only  to  exercise  the 
care  of  a  reasonably  prudent  man  to  see  to  it  that  he  was  not  so 
obstructing  the  said  parts  of  the  street,  or  exposing  himself  to 
danger  from  the  defendant's  cars,  and,  further,  upon  demand 
or  due  warning  by  the  defendant  or  its  servants,  to  remove  from 
the  said  parts  of  the  streets  with  reasonable  promptness;  but 
even  though  the  plaintiff  may  have  been  unreasonably  obstruct- 
ing the  said  parts  of  the  street  or  delaying  in  his  passage  upon 
and  over  the  same,  such  fUct  of  itself  would  not  excuse  the  de- 
fendant's servant  in  so  negligently  operating  the  defendant's 
car  as  to  cause  a  collision  of  it  with  the  plaintiff's  wagon." 

The  defendant  also  excepted  to  the  refusal  of  the  court  to 
grant  each  of  the  following  prayers  as  requested,  and  to  each 
of  the  rulings  of  the  court  in  granting  them  as  modified. 
(Modifications  are  italicized.) 

"4.  If  the  jury  shall  find  from  the  evidence  that  the  plaintiff 
was  guilty  of  negligence  contributing  to  the  accident,  they  will 
find  for  the  defendant,  although  they  should  find  from  the  evi- 
dence that  the  defendant  was  also  guilty  of  n^ligence.  Provid- 
ed, thai  althovgh  the  plaintiff  may  have  negligently  put  himself 
in  a  place  of  danger,  the  defendant  will  yet  be  liable  if  the  jury 
shall  find  further  from  the  evidence  that  after  the  plaintiff  had 
so  put  himself  in  such  place  of  danger  the  motorman  saw  such  to 
he  the  case  and  th-at  the  plaintiff  was  not  aware  of  the  immediate 
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peril  of  his  posilion,  and  the  defendant's  servant  did  not  then 
use  such  means  as  the  evidence  m<iy  show  were  within  his  control 
to  prevent  the  accident ,  in  that  case  your  verdict  should  he  for 
/he  plaintiff. 

Given  aa  modified." 

"5.  If  the  jury  find  from  the  evidence  that  the  plaintiff  after 
-crossing  the  tracks  continued  near  enough  to  them  to  be  struck 
by  a  passing  car,  after  he  had  had  time  to  reach  a  place  of  safety, 
such  fact  may  be  taken  into  consideration  by  the  jury  in  de- 
iennining  the  question  of  vihether  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  accident,  together  with  aU  other 
evidence  and  cvrcunistances  reflecting  on  thai  question* 

Given  as  modified." 

The  foregoing  prayer  was  requested  with  the  following  words 
in  place  of  those  italicized :  "this  would  raise  a  presumption  that 
he  was  guilty  of  negligence  contributing  to  the  accident." 

"8.  It  was  the  duty  of  the  plaintiff  to  have  expected  and  to 
have  looked  for  the  approach  of  a  car,  not  only  while  he  was 
crossing  but  after  he  had  crossed  the  track,  and  his  failure  to  do 
80  was  negligence,  and  if  it  caused  or  contributed  to  cause  the  ac- 
cident he  cannot  recover.  Except  in  the  instance  the  court  has 
advised  you  of  in  def't's  prayer  number  four. 

Given  as  modified." 

"9.  If  the  jury  find  that  after  the  plaintiff  crossed  the  track 
he  continued  up  Thirty-fifth  street,  on  the  west  side  thereof,  so 
near  the  track,  either  below  or  opposite  any  part  of  the  curve  as 
to  be  struck  by  the  passing  car,  after  he  had  had  a  reasonable 
time  within  which  to  reach  a  place  of  safety,  then  the  verdict 
should  be  for  the  defendant  Except  as  in  tlve  instance 
mentioned  in  defendant's  instruction  number  four  (4). 

"15.  The  jury  are  instructed  that  they  cannot  find  the  de- 
fendant guilty  of  any  negligence  in  this  case  because  the  motor- 
man  of  the  car  failed  to  sound  his  gong,  if  they  should  find  the 
facts  so  to  be  from  the  evidence,  but  such  a  fact  may  be  con- 
sidered by  the  jury  in  determining  the  question  of  negligence. 

And  thereupon  the  court  charged  the  jury  as  follows : 

The  Coukt:  "Gentlemen  of  the  jury:  The  plaintiff,  Edward 
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A.  Blick^  brings  his  action  against  the  Metropolitan  Kailroad 
Company,  which  he  avers  to  be  a  body  corporate,  and  to  be  the 
owner  of  a  certain  street  railway,  the  tracks  of  which  are  laid 
down  upon  and  extending  along  a  certain  street  in  the  city  of 
Washington  known  as  Thirty-fifth  street^  northwest,  and  certain 
other  public  streets  that  are  named  here  in  the  declaration 
through  which  the  railway  also  runs. 

"It  is  not  necessary  for  me  to  mention  all  of  the  streets  men- 
tioned in  the  declaration.  You  have  heard  them  repeated  dur- 
ing the  progress  of  the  trial  several  times,  and  you  will  take  the 
declaration  with  you,  from  which  you  can  learn  on  your  retire^ 
ment,  if  you  wish  to  know,  where  the  line  of  railway  extends  out- 
side of  the  locality  where  this  alleged  accident,  for  which  this 
suit  was  brought,  occurred." 

(The  court  thereupon  read  the  declaration.) 
"To  this  the  defendant  has  pleaded  'Not  guilty.* 
"The  plaintiff  having  brought  his  suit,  and  having  made  these 
allegations  in  his  declaration  as  to  the  claim  which  he  makes 
against  the  defendant  of  negligence  in  the  running  of  the  car, 
by  reason  of  which  negligence  he  claims  an  accident  occurred — 
a  collision  between  his  wagon  and  the  car — ^resulting  in  great 
injury  and  loss  to  him  of  his  property,  and  of  health,  and  suffer- 
ing, as  he  claims,  it  becomes  necessary  for  him  to  assume  the 
burden  in  the  trial  of  the  case  of  proving,  by  a  preponderance  of 
the  evidence,  the  substantial  averments  of  the  declaration.  He 
must  prove  that  the  defendant  waa  negligent,  by  a  preponder- 
ance of  the  evidence,  and  he  must  satisfy  your  minds  that  the  de- 
fendant was  negligent  in  the  respects  and  in  the  manner  set 
forth  in  his  declaration.  There  is  one  thing  of  which  you 
shall  be  satisfied,  that  the  plaintiff  has,  by  a  preponderance  of  all 
the  evidence  in  the  case,  established  the  fact  of  negligence  on  the 
part  of  the  defendant,  while  he  has  averred  that  he  was  in  the 
exercise  of  due  care.  In  order  to  avoid  the  consequences  of  the 
negligence  which  may  be  so  proven  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence,  the  defendant  must  show,  also  by  a 
preponderance  of  the  evidence,  that  the  plaintiff  was  also  negli- 
goui  in  respect  to  exercising  proper  and  reasonable  care  on  his 
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own  part  for  his  own  safety,  and  to  prevent  such  accident  or  in- 
jury to  himself.  The  plaintiff  is  not  to  be  presumed  to  have  been 
negligent.  K  the  defendant,  having  been  proved  to  have — 
negligent,  by  a  preponderance  of  the  evidence,  seeks  to  avoid  the 
consequences  of  that  negligence,  it  is  for  him  to  show  that  the 
plaintiff  was  also  negligent,  and  that  his  negligence  contributed 
directly  to  the  accident  and  injury  which  he  received.  If  the 
jury,  having  found  the  defendant  to  be  guilty  of  negligence,  by 
a  preponderance  of  the  evidence,  also  find  from  all  the  evidence 
that  the  plaintiff  has  been  negligent  in  a  respect  which  con- 
tributed to  the  injury  of  which  he  complains,  in  that  case,  the 
defendant  should  be  adjudged  by  you  to  be  not  guilty,  and  your 
verdict  should  be  for  the  defendant;  notwithstanding  the  fact 
that  the  defendant  may  have  been  shown,  in  your  judgment,  by 
a  prei>onderance  of  the  evidence,  to  have  been  itself  guilty  of 
negligence. 

"If  on  your  investigation  on  your  retirement  you  shall  find 
from  an  examination  of  all  the  evidence,  and  from  a  careful  con- 
sideration of  it,  that  the  plaintiff  lias  failed  to  establish  by  a 
preponderance  of  the  evidence  that  the  defendant  was  guilty  of 
n^ligence,  you  need  go  no  further,  but  will  find  your  verdict 
for  the  defendant  But,  as  I  have  already  indicated  to  you,  if 
you  shall  find  on  the  contrary,  by  a  preponderance  of  the  evi- 
dence, that  the  defendant  was  guilty  of  negligence,  it  will  be 
necessary  for  you  to  inquire  further,  whether  the  plaintiff  was 
guilty  of  negligence  also ;  and  in  making  that  inquiry,  you  will 
consider  all  the  evidence  in  the  case.  If  you  find  that  the 
plaintiff,  as  well  as  the  defendant,  was  guilty  of  negligence,  then 
your  verdict  should  be  for  the  defendant,  because  the  law  will 
not  apportion  damages  where  you  find  that  both  parties  to  a  suit 
of  this  character  are  culpable  and  guilty  of  negligence  mutually, 
with  respect  to  the  safety  of  themselves  and  with  respect  to  the 
safety  of  the  other  party.  The  law  will  not  imdertake  to  say : 
*Part  of  these  damages  must  be  paid  by  the  defendant,  and  a 
further  part  by  the  plaintiff,  because  he  is  also  guilty,'  but  will 
say  that,  both  parties  being  culpable,  neither  shall  recover  from 
the  other. 
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"There  is,  however,  a  question  in  this  case  which  requires  a. 
Avord  of  explanation,  perhaps,  from  the  court;  and  it  is  a  ques- 
tion to  which  the  prayers  offered  by  counsel  for  the  respective- 
parties  relate — or  one  of  them  at  any  rate — and  that  is :     That 
if  you  shall  find  that  the  defendant  was  guilty  of  negligence,  by 
a  preponderance  of  the  evidence,  and  shall  also  be  satisfied  by  a 
preponderance  of  the  eWdence  that  the  plaintiff  was   not   free- 
from  negligence,  and  was,  in  fact,  negligent  with  r^ard  to  his- 
own  safety ;  yet  if  you  shall  find  from  the  evidence  in  the  case- 
that  the  plaintiff  was  in  a  condition  there  of  peril,  where  he  was- 
liable  to  receive  an  injury,  and  shall  find  that  he  was  actually 
ignorant  of  that  fact,  and  that  before  the  accident  or  collision  the 
defendant's  servant  saw  the  perilous  condition  in    which    the- 
plaintiff  wa.s ;  and  if  you  shall  find  that  it  was  within  the  power 
of  the  defendant's  servant  when  he  discovered  the  plaintiff's- 
perilous  condition  to  have  prevented  the  accident  or  injury  to- 
the  plaintiff,  either  by  giving  him  a  warning  or  by  stopping  his. 
car,  if  that  should  be  necessary,  and   the   defendant's   servant 
failed  to  do  this,  your  verdict  will  be  for  the  plaintiff.     In  other 
words,  if  you  find  that  the  plaintiff  was  in  actual  peril  or  ap^ 
parent  peril,  and  find  that  the  defendant's  servant  might  have,, 
either  by  a  warning  or  by  stopping  his  car  or  by  other  means^ 
have  prevented  the  collision  and  injury  to  the   plaintiff,    not- 
withstanding that  you  may  believe  that  the  plaintiff  was  guilty 
of  some  negligence  in  reference  to  looking  out  for  danger,  or  in 
not  first  assuring  himself  that  he  was  in  a  safe  position   with 
reference  to  the  tracks  of  the  railroad,  and  the  cars  running  upon 
them. 

"A  number  of  prayers  have  been  submitted  to  the  court  for 
instruction  to  the  jury,  some  of  which  will  receive  the  approval 
of  the  court.  So  far  as  they  go  they  may  be  given  to  you  as 
the  law  which  is  to  govern  you  in  your  deliberations  on  retire- 
ment, in  considering  your  verdict. 

"I  may  say  to  you  now,  for  fear  that  I  may  forget  it  later, 
that  every  question  of  fact  involved  in  this  trial  is  for  the  jury 
to  determine,  applying  the  rules  of  law  in  relation  to  your  duty 
and  the  manner  of  execution  of  your  duty,  as  the  court  may- 
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direct  you.  But  so  far  as  the  determination  of  questions  of 
fact  is  concerned,  that  is  a  matter  which  is  strictly  within  your 
province.  The  court  has  no  right  to  determine  any  question  of 
fact,  nor  to  direct  you  as  to  how  you  shall  find  in  reference  to 
any  question  of  fact,  except  to  say  to  you  that  ^be  law  requires 
you  to  detennine  every  question  of  fact  by  a  preponderance  of 
the  evidence  as  in  your  judgment  may  seem  proper. 

"The  first  prayer  of  the  plaintiff  is  as  follows,  and  is  given 
to  you  as  the  law :" 

The  court  then  read  plaintiff's  prayers  numbered  1  and  2^ 
saying: 

"I  would  add  to  prayer  number  2,  the  following: 

"  'If  you  also  find  that  the  plaintiff  had  no  knowledge  that 
the  car  was  coming  upon  or  against  him  until  the  car  actually 
came  in  collision  with  his  wagon.' " 

The  court  then  read  plaintiff's  prayers  Nos.  3  and  4,  as  modi- 
fied. 

The  court  then  read  defendant's  prayers  Nos.  2  and  3,  and 
No.  4  and  No.  5  and  No.  8,  as  modified,  adding: 

"That  refers  to  the  prayer  which  I  read  a  moment  ago,  in 
which  it  was  stated  that  if  the  defendant's  servant  saw  the 
plaintiff  was  in  a  perilous  condition,  and  that  the  plaintiff  was 
not  aware  of  that  fact,  and  that  the  defendant's  servant  failed  to 
use  all  the  means  within  his  control  and  power  to  prevent  the 
accident,  either  by  stopping  his  car  or  by  warning  given  to  the 
plaintiff  to  get  out  of  the  way,  the  defendant  would  be  liable  for 
n^ligence  in  not  stopping  his  car  or  taking  some  steps  by  which 
to  prevent  the  accident  In  such  a  case  as  that  the  defendant 
would  be  liable." 

The  court  then  read  defendant's  prayers  Nos.  9,  11,  12,  and 
13,  and  plaintiff's  prayer  No.  5. 

Counsel  for  defendant:  "If  the  court  please,  there  are 
one  or  two  things  to  which  I  wish  to  call  attention.  Your  honor 
instructed  the  jury,  coiTCctly  as  I  understand  it,  that  the  burden 
is  upon  the  defendant  to  prove  contributory  n^ligence  of  the 
plaintiff;  but  in  that  connection  I  would  like  your  honor  to  say 
to  the  jury  that  in  determining  that  question  they  have  the  right 
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to  consider  not  only  the  evidence  that  was  put  in  by  the  de- 
fendant, but  that  they  have  the  right  to  consider  the  plaintiff's 
own  evidence  upon  that  point" 

The  Coubt:  "Did  I  not  say  so  ?" 

Counsel  for  defendant :  "I  think  not." 

Counsel  for  plaintiff :  "Consider  it  as  said." 

The  Coubt  :  "I  meant  to  be  so  understood.  The  instruction 
of  the  court  is  this :  That  you  must  be  satisfied  that  the  plaintiff 
is  guilty  of  contributory  negligence  by  the  examination  and  con- 
sideration of  all  the  evidence,  as  well  that  given  by  the  plaintiff 
as  that  given  by  the  defendant." 

Counsel  for  defendant:  "There  is  one  other  point.  I  am 
not  certain  whether  your  honor  intended  to  charge  the  jury  in 
this  way  or  not.  You  did  not  use  this  exact  language,  but  your 
language  created  the  impression  in  my  mind  that  your  charge 
was  to  the  effect  that  if  the  plaintiff  was  in  actual  peril,  the  de- 
fendant would  be  liable  if  the  motorman  ran  into  him,  whether 
a  reasonably  prudent  man  would  have  done  it  or  not.  Whether 
you  intended  to  be  so  understood  or  not,  I  am  not  quite  certain." 

The  Court:  "In  giving  the  instruction  which  I  gave  as  a 
qualication  of  number  4  of  your  prayers,  I  intended  to  give  it  in 
this  way:  That  if  the  plaintiff  was  in  actual  peril,  and  was 
himself  in  ignorance  of  that  peril,  and  the  defendant's  servant 
discovered  tliat  he  was  in  peril  in  time  so  that  he  could,  by  the 
exercise  of  the  means  within  his  control,  have  prevented  it,  then 
he  would  be  guilty  of  negligence,  if  he  did  not  do  it." 

Counsel  for  defendant :  "With  that  qualification  I  think  it  is 
correct" 

Counsel  for  defendant  then  reserved  a  separate  exception  to 
the  granting  by  the  court  of  each  of  the  prayers  granted  on  be- 
half of  the  plaintiff,  and  a  separate  exception  to  the  refusal  to 
grant  each  of  those  on  the  part  of  the  defendant  which  were  re- 
jected ;  and  an  exception  also  to  the  giving  of  those  in  the  modi- 
fied form  that  the  court  did  not  reject,  but  modified ;  and,  also, 
to  such  portions  of  the  charge  as  are  in  conflict  with  the  prayers 
that  I  asked  for,  but  which  were  rejected. — ^Rbpobteb.] 
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Mr.  Charles  C.  Cole,  Mr.  B.  B.  Behrend,  and  Mr.  B.  8. 
Huidekoper  for  the  appellant : 

1.  It  was  error,  in  the  first  place,  for  the  court  to  receive  the 
testimony  of  appellee's  witness  on  the  subject  of  the  speed  of  the 
car  under  consideration ;  in  the  second  place,  to  refuse  to  strike 
it  out  after  it  became  apparent,  on  the  witness'  cross  examina- 
tion, that  he  could  by  no  possibility  know  the  speed  at  which  the 
car  was  traveling,  and,  in  the  third  place,  to  refuse  to  instruct 
the  jury,  as  requested  by  the  defendant's  prayer,  that  there  was 
no  evidence  in  the  case  from  which  they  could  find  that  the  car 
was  running  at  a  greater  rate  of  speed  than  the  law  allows. 
Muster  v.  Bwy.  Co.  61  Wis.  325 ;  Hoppee  v.  By.  Co.  61  Wis. 
365 ;  Tully  v.  Bailroad,  134  Mass.  502. 

2.  The  evidence  was  insufficient  to  submit  to  the  jury  upon 
the  ground  of  the  defendant's  n^ligence,  and  it  clearly  showed 
the  plaintiff  to  have  been  guilty  of  contributory  negligence. 

The  duties  of  one  driving  upon  the  trade  of  a  street  railway 
company  are  greater  than  when  merely  driving  along  a  highway 
where  there  are  no  street  railway  tracks.  Though  the  railroad 
company  has  not  an  exclusive  right  of  way,  it  has  a  "para- 
mount" or  "superior"  right  of  way  which  others  must  respect, 
and  it  is  their  duty  to  look  out  for  the  approach  of  a  car,  and  turn 
out  so  as  not  to  impede  the  progress  of  the  cars,  which  are  run 
for  the  general  benefit  of  the  public.  Failure  to  do  this  is  neg- 
ligence on  the  part  of  the  driver  of  a  vehicle  which  will  defeat 
his  recovery,  unless  the  motorman  was  guilty  of  wanton  reckless- 
ness, or,  after  he  saw  the  position  of  the  vehicle,  failed  to  use 
reasonable  care  to  avoid  the  ot^sion.  Waamer  v.  Bailway  Co. 
141  Pa.  St  615;  McKelvey  v.  Twenty-third  Street  By.  26 
Supp.  711 ;  Wilderhrand  v.  Eighth  Ave.  B.  B.  3  Bosw.  314 ; 
Barker  v.  B.  B.  4  Daly,  274 ;  Adolph  v.  Central  Park,  etc.  B.  B. 
Co.  76  N.  Y.  530-5 ;  Hot  Spnngs  Street  Bailway  Co.  v.  John- 
son, 3  Am.  Neg.  E.  323  (Ark.  1897) ;  C.  W.  D.  B.  W.  Co.  v. 
Brek,  69  111.  388;  Hcgan  v.  8fh  Ave.  B.  B.  15  N.  T.  380-2; 
Penton  v.  IBd  Ave.  126  N.  Y.  627 ;  Ehriman  v.  E.  H.  City  Pas- 
senger Co.  24  Atl.  596,  17  L.  R.  A.  448.  While  the  doctrine  of 
Vol.  XXII— 14 
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"stop,  look,  and  listen,"  which  ia  applied  to  steam  railroad  crossr 
ings,  has  not  been  applied  with  full  force  to  one  about  to  cross 
the  tracks  of  a  street  railway,  yet,  by  analogy,  it  is,  to  a  certain  ex- 
tent, applied  by  the  courts.  Ehriman  v.  E.H.  City  Passenger  Co. 
17  L.  R.  A.  448 ;  Beerman  v.  Union  By.  52  Atl.  1090  (R  I.)  ; 
Traction  Co.  v.  Lushy,  12  D.  C.  App.  295.  It  was  not  suffi- 
cient, as  a  matter  of  law,  for  the  plaintiff  to  look  for  an  ap- 
proaching car  when  he  waB  100  or  150  feet  from  the  place  of  the 
accident,  but  he  should  still  have  looked,  or  used  his  senses, 
while  driving  near  the  track,  and  this,  from  his  own  testimony, 
he  failed  to  do.  See  Hurdle  v.  BaUroad,  8  D.  C.  App.  120 
Harten  v.  BaUroad,  18  D.  C.  App.  260;  Barrett  v.  Bailway,  30 
W.  L.  R.  549;  McQee  v.  Bailway  Co.  102  Mich.  107-112 
Wood  V.  Detroit  B.  B.  52  Mich.  402,  60  Ahl  R.  259 ;  Hurley  v. 
West  End  St.  By.  Co.  180  Mass.  370 ;  Thomas  v.  Passenger  Bail- 
way,  IS'2  Pa.  504;  Warner  v.  Bailway  Co.  141  Pa.  St  615 
Bohe  v.  3d  Ave.  B.  B.  31  K  Y.  S.  797,  10  Misc.  740.  To  the 
same  effect  are  the  decisions  in  Winter  v.  Bailway,  28  N.  Y. 
Supp.  695 ;  WilderbrandY.  Sth  Ave.  B.  B.  3  Bosw.  314;  Barher 
V.  BaUroad,  4  Daly,  274.  It  being  the  duty  of  the  plaintiff  to 
use  his  senses — as  laid  down  by  the  foregoing  list  of  authorities 
— to  discover  the  approach  of  a  car,  his  failure  to  do  so,  when 
there  is  a  car  approaching,  will  render  him  liable  for  the  conse- 
quences, the  same  as  though  he  had  used  his  senses,  and  had  ac- 
tually seen  the  car  approach.  It  was  held  in  the  cases  of  Fitz 
V.  Detroit  By.  Co.  62  N.  W.  1007,  and  in  Winch  v.  Sd  Ave.  By. 
33  N.  Y.  S.  R  615,  that  where  the  plaintiff,  driving  on  a  car 
track,  in  turning  to  cross  the  track,  because  of  the  delay  caused 
thereby,  is  struck  by  a  car  in  the  rear,  which  he  had  not  ob- 
served, he  is  guilty  of  contributory  negligence.  In  the  follow- 
ing cases  it  was  held  cx)iitributory  negligence,  as  a  matter  of  law, 
for  one  to  attempt  to  cross  a  short  distance  in  front  of  an  ap- 
proaching car.  Hurdle  v.  BaUroad  Co.  8  App.  D.  C.  120; 
Harten  v.  Prightvjood  By.  18  App.  D.  C.  260 ;  Barrett  v.  Co- 
lumhia  By.  30  W.  L.  R.  549;  Beiss  v.  Met.  By.  Co.  58  K  Y. 
Supp.  1024;  Clauncy  v.  Troy  L.  By.  88  Him,  496;  Lefowtz  v. 
Met.  St.  By.  56  N.  Y.  Supp.  215 ;  Smith  v.  Electric  Traction 
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Co.  187  Pa.  110.  In  the  last  case  the  plaintiff  was  held  giiilty 
of  contributory  negligence  where  he  drove  in  front  of  a  slowly 
approaching  car,  thinking  the  car  would  be  stopped.  See  also 
Beltan  v.  £ao:ter,  54  N.  Y.  245-7;  Petri  v.  Sd  Ave.  63  N.  Y. 
Supp.  316. 

The  accident  was  due  wholly  to  the  inattention  of  the  plain- 
tiff, without  reasonable  excuse  therefor,  in  not  keeping  far 
enough  away  from  the  track  not  to  be  struck  by  a  passing  car, 
when  he  knew  one  was  liable  to  pass  any  moment,  and  would 
have  heard  it  had  he  been  listening,  even  if  a  gong  had  not  been 
sounded.  Winter  v.  Crosstown  Street  Railway,  28  N.  Y.  Supp. 
695 ;  WUderbrand  v.  Eighth  Ave.  3  Bosw.  314 ;  Barker  v.  Bail- 
road,  4  Daly,  274. 

The  negligence,  complained  of  in  the  declaration,  is  not  sus- 
tained by  the  evidence.  It  is  not  negligence  to  fail  to  sound  a 
gong,  as  the  case  of  Barrett  v.  Columbia  B.  B.  Co.  30  W.  L.  R. 
549,  and  the  line  of  cases  following  Bailroad  Co.  v.  Houston,  95 
U.  S.  702,  all  hold,  and  it  is  not  proved  by  the  evidence  that  the 
motorman  failed  to  do  so. 

If  tJie  motorman  was  negligent  in  running  the  rear  end  of  his 
car  into  the  rear  wheel  of  the  defendant's  wagon,  thinking  that 
he  had  space  enough  to  pass  without  collision,  the  plaintiff  was 
equally  negligent  and  equally  mistaken,  if,  in  fact,  he  used  his 
senses  at  all,  in  that  belief. 

It  makes  no  difference  whether  the  wagon  was  still  or  moving. 
The  superior  right  of  way  of  the  railroad  company  at  this  point 
made  it  the  duty  of  the  plaintiff  to  observe  how  far  he  was  from 
the  track,  and  to  use  his  judgment  in  keeping  far  enough  from  it 
not  to  be  hit  If  the  plaintiff  w^as  justified  in  taking  this  risk, 
and  assuming  that  he  was  in  a  safe  position,  the  motorman  was 
equally  justified  in  that  assumption.  The  defendant  company 
can  not  be  held  liable,  as  a  matter  of  law,  where  there  is  mutual 
mistake  of  the  plaintiff  and  the  defendant's  servants.  Spauld- 
ing  V.  Jarvis,  32  Hun,  621 ;  McKelvey  v.  Twenty-third  St.  By. 
26  K  Y.  Supp.  711 ;  Patton  v.  Phila.  Traction  Co.  132  Pa.  St. 
76;  Atlantic  Coast  El.  By.  v,  Bennard,  6  Am.  Neg.  R  125-8; 
West  Chicago  St.  By.  v.  Boeher,  3  Am.  Neg.  R.  532, 
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In  tke  following  cases  it  has  been  hold  negligence,  as  a  matter 
of  law,  on  the  part  of  the  plaintiff,  where  he  was  struck  by  the 
side  of  a  car,  and  injiired ;  though  these  cases  are  not  where  a 
car  was  rounding  the  curve,  yet  the  principle  is  the  same,  for 
the  plaintiff  himself  testified  that  he  knew  the  cars  swung  out 
in  rounding  the  curve,  and  he  should  have  been  held  to  a  greater 
degree  of  care  on  account  of  that  knowledge,  commensurate  with 
the  increased  danger.  Suydam  v.  Railroad  Co,  41  Barb.  375 ; 
McQuade  v.  Met.  St  Ry.  39  N.  Y.  Supp.  335 ;  Widmer  v.  West 
End  8t.  Ry.  Co.  (Mass.)  32  K  E.  899;  Ooordow  v.  Louisville 
El.  Ry.  44  S.  W.  972 ;  Nem  v.  La  Crosse  City  Ry.  92  Fed.  85 ; 
South  Chicago  City  Ry.  v.  Kinnare,  96  111.  App.  21. 

3.  It  was  error  to  give  the  plaintiff's  prayer  numbered  two, 
and  to  modify  defendant's  prayers  four  and  five.  R.  &  D.  R. 
R.  V.  jDidzonut,  1  App.  D.  C.  482;  Cullen  v.  B.  &  0.  R.  R.  8 
App.  D.  C.  09. 

4.  The  court  erred  in  refusing  to  grant  the  prayer  requested 
by  the  defendant  mai'ked  six  (6).  The  first  part  of  the  prayer 
is  directly  in  line  with  the  following  decisions :  Adolph  v.  Cen- 
tral ParJc  R.  R.16  N.  Y.  530-5 ;  Hot  Springs  Ry.  Co.  v.  John- 
son (Ark.)  3  Am.  Neg.  R.  323 ;  Hegan  v.  8th  Ave.  R.  R.  15  N. 
Y.  380;  Warner  v.  Ry.  Co.  141  Pa.  St  615;  McKelvey  v.  23d 
St.  Ry.  26  N.  Y.  Supp.  711 ;  Ehriman  v.  E.  H.  C.  P.  Co.  17  L. 
R.  A.  448.  The  second  part  of  the  prayer  is  in  accord  with  the 
following  decisions :  Barrett  v.  Columbia  Railroad,  30  W.  L. 
R.  549 ;  Harien  v.  R.  R.  Co.  18  App.  D.  C.  260 ;  Hurdle  v.  R. 
R.  8  App.  D.  C.  120;  C.  W.  D.  R.  W.  Co.  v.  Bret,  69  111.  388; 
McOee  v.  Railway  Co.  102  Mich.  107-115 ;  Wood  v.  Detroit 
Railroad,  52  Mich.  402 ;  Carson  v.  F.  L.  P.  &  R.  Co.  146  Pa. 
St.  219;  Hurley  v.  West  End  Railway  Co.  180  Mass.  370; 
Thomas  v.  Passenger  Railway,  132  Pa.  St  504 ;  Warner  v.  Ry. 
Co.  141  Pa.  St  615;  Bennett  v.  Detroit,  etc.,  Railway,  7  Am. 
Neg.  R.  633.  The  third  part  of  the  prayer  is  in  accord  with 
the  following  decisions:  Winter  v.  Railway,  28  N.  Y.  Supp. 
695 ;  Spalding  v.  Jarvis,  32  Ilun,  621 ;  McKelvey  v.  2Sd  St,  26 
N.  Y.  Supp.  711 ;  Patton  v.  Phila.  Traction  Co.  132  Pa.  St  76 ; 
Atlantic  Coast  El.  Railway  v.  Rennard,  6  Am.  Neg.  R.  125; 
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West  Chicago  St.  Railway  v.  BoeJcer,  8  Am.  Neg.  R  532;  WU- 
derbrand  v.  8tk  Ave.  3  Bosw.  314;  Barker  v.  12. 12.  4  Daly,  274. 
5.  The  action  of  the  trial  court  in  refusing  to  grant  the  fourth 
prayer  of  the  defendant,  and  granting  it  as  modified,  taken  with 
the  refusal  to  grant  the  defendant's  prayers  marked  six  and 
seven,  was,  in  effect,  instructing  the  jury  that  the  railroad  com- 
pany was  an  insurer  of  the  safety  of  travelers  along  its  tracks. 
Pendleton  8i.  R.  R.  v.  Stallman,  22  Ohio  St  1-22 ;  Wright  v. 
3d  Ave.  R.  R.  5  N.  Y.  Supp.  707 ;  Moroney  v.  Brooklyn  City 
Ry.  30  N.  Y.  St  911 ;  North  Chicago  Electric  Ry.  Co.  v.  Pen- 
ser,  190  111.  67. 

Mr.  Henry  E.  Davis  and  Mr.  Charles  Cowles  Tucker  for  the 
appellee. 

Mr.  Justice  Moiuus  delivered  the  opinion  of  the  Court: 

L  The  appellant's  first  exception  and  first  assignment  of  er- 
ror are  addressed  to  the  ruling  of  the  trial  court  with  reference 
to  the  testimony  of  one  of  the  witnesses  for  the  plaintiff,  who 
stated  that  he  judged  that  the  car  was  running  about  13  or  14 
miles  an  hour.  This  statement,  which  may  be  said  to  have  been 
extorted  by  counsel  for  the  plaintiff  from  the  witness,  who  pro- 
fessed his  inability  to  testify  with  accuracy,  was  admitted  in  the 
first  instance  without  exception  reserved  to  its  admission  by  the 
defendant  But  afterwards,  when  it  became  apparent^  as  it  was 
assumed,  that  the  witness  had  not  taken  sufficient  notice  of  the 
car  to  be  able  to  testify  correctly  to  its  speed,  counsel  for  the  de- 
fendant moved  to  exclude  the  testimony.  This  the  trial  court 
refused  to  do,  and  remarked  that  it  was  proper  to  go  to  the  jury 
for  what  it  was  worth.  To  this  ruling  exception  was  reserved 
on  behalf  of  the  defendant 

The  ruling  was  entirely  correct  Any  man  of  average  intel- 
ligence who  sees  a  moving  car  or  a  moving  vehicle  of  any  kind 
is  competent  in  law  to  form  and  express  an  opinion  as  to  its 
speed ;  and  the  opinion  is  competent  evidence  in  a  case  like  the 
present     But  the  value  of  the  evidence  is  for  the  jury.     It  may 
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be  practically  worthless  for  the  want  of  the  attention  on  the  part 
of  the  witness  sufficient  to  give  it  value;  but  of  its  sufficiency 
in  law  to  go  to  the  jury  for  what  it  may  be  worth  there  can  be  no 
reasonable  question.  It  is  not  deemed  necessary  to  cite  author- 
ity in  support  of  so  plain  a  proposition. 

2.  More  important,  however,  and  more  demanding  our  seri- 
ous consideration  is  the  proposition  of  tlie  appellant  that  a  ver- 
dict should  have  been  directed  in  favor  of  the  defendant,  on  the 
ground  that  there  was  no  sufficient  testimony  to  establish  negli- 
gence on  the  part  of  the  defendant,  and  because  the  plaintiff  was 
guilty  of  contributory  negligenca  But  we  think  that  the  trial 
court  was  clearly  right  in  its  ruling  in  this  regard. 

Plainly  there  was  no  proof  of  contributory  negligence  on  the 
part  of  the  plaintiff  such  as  would  justify  a  peremptory  verdict 
against  him.  At  the  most  only  a  question  of  fact  was  raised  for 
the  jury.  He  was  passing  up  along  the  side  of  the  defendant's 
track.  The  defendant's  car  had  almost  passed  him  in  safety. 
There  was  ample  room  for  both  car  and  wagon  to  proceed  on- 
wards in  safety,  had  it  not  been  for  tlie  curve  which  the  car  was 
here  required  to  make.  There  might  have  been  mistake,  or  mis- 
calculation, or  inattention  on  the  part  of  the  plaintiff;  but  cer- 
tainly there  was  no  such  clear  case  of  negligence  as  that  all  sen- 
sible men  could  take  but  one  view  of  it.  We  think  it  would 
have  been  error  to  take  the  case  from  the  jury  upon  any  such 
ground  as  this. 

Nor  was  there  such  failure  of  proof  that  the  defendant  was 
negligent  as  would  justify  the  withdrawal  of  the  case  from  the 
jury.  Both  the  plaintiff  and  the  defendant  were  entitled  to  be 
on  the  street  The  defendant  had  a  superior  right  of  way  so 
far  as  to  require  that  the  plaintiff  should  put  no  obstacle  in  its 
way;  but  it  had  no  exclusive  right.  If  the  plaintiff  was  too 
dangerously  near  the  track,  the  motorman  of  the  car  must  have 
been  aware  of  the  fact.  There  was  testimony  that  he  was  pro- 
pelling his  car  at  very  great  speed ;  the  injury  to  the  wagon  and 
the  distance  which  it  was  thrown  is  ample  proof  of  this,  apart 
from  tlie  testimony  of  any  witness  as  to  the  rate  of  speed.  la 
fact,  it  would  seem  that  considerable  speed  was  necessary  in  or- 
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der  to  aiirmount  the  elevation  and  go  round  the  curve.  Then 
the  motorman  knew,  or  should  have  known,  that  the  rear  end  of 
his  car  projected  several  feet  beyond  the  track  in  going  round 
the  curve,  and  that  therefore  there  was  danger  from  it  to  passing 
vehicles.  Intelligent  men  might  well  be  divided  in  opinion  as 
to  the  duty  of  the  motorman  in  the  premises ;  and  if  this  be  ad- 
mitted, as  we  think  it  must  be,  it  is  plain  that  a  case  arises  for 
the  jury,  and  not  for  the  court.  It  was  proper,  therefore,  for 
the  trial  court  to  decline  to  take  the  case  from  the  jury,  or  per- 
emptorily to  direct  a  verdict  for  the  defendant. 

3.  If  there  was  here  a  case  for  the  jury,  as  we  think  there 
was,  we  think  also  that  the  instructions  were  proper  under  which 
it  was  submitted  to  the  jury.     We  do  not  deem  it  necessary  to 
consider  these  instructions  in  detail.     They  do  not  announce 
any  new  rule  of  law.     They  are  all  well  founded  in  reason,  and 
well  supported  by  authority;  and,  together  with  the  charge  of 
the  court,  they  fully  and  fairly  cover  the  whole  case  and  state 
the  law  with  substantial  accuracy.     In  fact,  this  is  not  seriously 
controverted  by  the  appellant.     The  argument  on  behalf  of  the 
appellant,  in  this  connection,  is  that  the  instructions  given  by 
the  court  had  the  result  to  negative  one  that  was  asked  by  the 
defendant  and  refused,  to  the  effect  "that,  if  the  wagon  was  far 
enough  from  the  track  so  that  a  reasonably  prudent  man  might 
have  formed  the  honest  belief  that  the  rear  of  the  car  would  pass 
it,  and  the  motonnan  actually  believed  this,  then  the  defendant 
was  not  liable,  because  there  was  no  negligence  on  the  part  of  the 
motorman."     But  the  plain  answer  to  this  argument  is, — first, 
that  the  record  fails  to  show  any  such  instruction,  dissociated 
from  objectionable  elements,  as  having  been  requested  and  re- 
fused ;  secondly,  because  the  instruction  is  inconsistent  in  itself, 
since,  if  a  car  projects  i  feet  from  a  track,  it  must  necessarily 
strike  anything  within  such  4  feet,  and  no  prudent  or  reasonable 
man  could  think  differently ;  and,  thirdly,  because  this  precise 
point  had  been  fully  and  satisfactorily  covered  by  the  first  in- 
struction given  by  the  court  at  the  request  of  the  plaintiff,  and  it 
was  not  necessary  to  duplicate  it  in  other  words.     This  first  in- 
struction told  the  jury  that  the  motorman  was  not  obliged  to  use 
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greater  care  than  a  reasonably  prudent  man  should^  in  the  situ- 
ation, have  u^  in  operating  around  this  curve  a  car  of  the  kind 
that  was  used. 

On  the  whole,  we  find  no  error  in  the  record  that  in  our  opin- 
ion would  justify  a  reversal. 

We  think  that  the  judgment  appealed  from  should  be  affirmed^ 
with  cost&     And  it  is  so  ordered.  Affirmed. 


BROWN  V.  BLOOD. 


Patcnts;  IiU'iiaurmnrcB;  AsAinwNMENT  Ain)  CoNCSALMXifT  ov  Invsntions. 

1.  Where,  in  an  interference  between  an  applicant  and  a  patentee,  inwdvini^ 

priority  of  invention  of  a  machine-knit  stocking,  it  appears,  beyond  any 
doubt,  that  the  applicant  conceived  and  reduced  to  practice  before  ctm- 
ception  by  his  opponent,  but  the  applicant  failed  to  apply  for  a  patent, 
and  to  manufacture  and  to  put  his  new  stocking  on  the  market  for 
about  two  years,  because  of  business  reverses  and  poverty  and  inability 
to  obtain  assistance  from  others,  he  is  not  guilty  of  such  concealment 
of  his  invention  or  lack  of  diligence  as  will  deprive  him  of  an  award 
of  priority  (distinguishing  Maaon  v.  Hepburn,  13  App.  D.  C.  86;  a» 
distinguished  in  McBerty  v.  Cook,  16  App.  D.  C.  133;  Eaty  v.  Vewtofir 
14  App.  D.  C.  50;  and  Oliver  v.  Felbel,  20  App.  D.  G.  255). 

2.  Where  the  junior  party  to  an  interference  did  not  manufacture  his  in- 

vention of  a  machine-knit  stocking  for  two  years  after  conception  and 
reduction  to  practice,  but  during  that  time  took  out  a  patent  on  a  ma- 
chine for  making  "tubular  lace-work,"  which  would  seem  to  embrace 
the  stocking,  it  was  held  that  it  was  not  unreasonable  to  suppose  that 
he  might  have  had  the  idea  that  the  stocking  which  he  had  himself  pro- 
duced on  the  machine  was  a  mere  natural  result  of  the  operation  of  the 
machine  and,  therefore,  not  patentable,  and  that  he  was  not  guilty  of 
concealment  of  the  invention  of  the  stocking  from  the  public,  or  de- 
prived of  his  right  to  a  patent  therefor. 

3.  Testimony  in  an  interference  case  by  the  senior  party  to  show  that  a 

third  person,  not  a  party  to  the  proceeding,  was  the  original  inventor^ 
and  not  the  junior  party,  will  not  be  considered  (following  Foster  ▼•. 
Ant%9del,  14  App.  D.  G.  552). 
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No.  227.    Patent  Appeals.    Submitted  May  12,  1908.    Decfded  June  8,  1008. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents  in  an  interference  proceeding.  Affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Marcellus  Bailey  and  Mr.  J.  Walter  Douglass  for  the  ap- 
pellant 

Mr.  J.  H.  WhitaJcer,  Mr.  George  A.  Prevost,  and  Mr.  Lewis 
P.  Whitaker  for  the  appellee. 

Mr.  Justice  Shefabb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  in  an  interference  case  involving  the  invention  of  the 
following  issue : 

1.  A  machine-knit  stocking  having  a  toe,  foot,  heel,  and  leg 
portion  knit  continuously  from  a  single  thread  at  one  operation, 
the  rear  portion  of  the  leg  and  foot  and  the  entire  heel  and  toe 
portions  of  the  stocking  being  formed  of  plain  knitted  meshes 
and  the  front  of  the  leg  and  the  instep  portions  of  the  foot  of  the 
stocking  being  formed  of  alternate  sections  of  regular  and  open 
or  lace  work  meshes. 

2.  A  machine-knit  stocking  formed  of  a  single  thread  at  one 
continuous  operation,  said  stocking  having  along  the  front  of  the 
leg  and  over  the  instep  of  the  foot  portion  of  the  stocking,  alter- 
nate sections  of  regularly-knit  and  open  or  lace  work  stitches, 
said  open  or  lace  work  stitches  consisting  of  alternate  rows  of 
crossing  threads  and  long  loose  loops  locked  together,  and  the  re- 
mainder of  the  stocking  being  formed  of  regularly-knit  stitches. 

The  appellant,  Henry  Brown,  is  the  senior  party,  having  filed 
his  application  on  August  28,  1900,  upon  which  a  patent  issued 
February  26,  1901. 

The  appellee,  George  Blood,  filed  his  application  April  27, 
1901. 
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The  several  tribunals  of  the  Patent  Office  all  agreed,  upon  a 
review  of  the  evidence,  that  the  appellee  had  conceived  the  in- 
vention in  April,  1899,  had  invented  an  attachment  to  a  knitting- 
machine  then  in  use,  and  had  finally  reduced  the  invention  to  prac- 
tice by  manufacturing  a  dozen  pairs  of  stockings  answering  all  the 
requirements  of  the  issue ;  and  that  this  antedated  the  conception 
of  the  invention  by  the  appellant.  They  were  satisfied  of  these 
facts  beyond  any  doubt,  and  their  unanimous  conclusion  has  been 
practically  conceded  on  the  argument.  Appellant's  contention, 
also  made  and  unanimously  overruled  in  the  Patent  Office,  is  that 
appellee  lost  his  right  to  claim  the  invention,  as  against  the  ap- 
pellant, by  reason  of  his  deliberate  concealment  and  suppression 
of  the  same  within  the  doctrine  announced  by  this  court  in  Ma- 
son V.  Hephuni,  13  App.  D.  C.  86,  95. 

We  agi'ee  with  the  Commissioner  and  the  other  tribunals,  that 
the  evidence  does  not  establish  a  case  of  concealment  and  sup- 
pression sufficient  to  subordinate  the  first  inventor  to  the  right 
of  the  second,  but  more  diligent  one.  The  rule  of  Mason  v.  Hep- 
bum  is  a  strict  one,  and  we  have  several  times  had  occasion  to 
say  that  it  will  not  be  extended  to  any  case  not  falling  clearly 
within  it.  McBeriy  v.  Cook,  16  App.  D.  C.  133,  139 ;  Esty  v. 
Newton,  14  App.  D.  C.  50,  53 ;  Oliver  v.  Felhel  20  App.  D.  C. 
255,  261. 

The  failure  of  the  appellee  to  manufacture  the  new  stocking 
and  put  it  upon  the  market,  as  well  as  his  delay  in  applying  for 
a  patent,  are  reasonably  well  accounted  for  by  the  evidence  show- 
ing the  sudden  collapse  of  the  business  in  which  he  had  been  en- 
gaged, his  poverty,  and  ineffectual  efforts  to  obtain  assistance 
from  others.  There  is,  however,  another  and  important  circum- 
stance tending  to  exonerate  the  appellee  from  the  charge  of  con- 
cealing his  invention  from  the  public.  The  open-work  stocking 
was  not  a  new  thing  at  the  time  of  this  invention,  but  was  well 
known  to  the  trade.  These  had  all  been  made  upon  machines 
operating  a  plurality  of  threads. 

Appellee  conceived  the  idea  of  knitting  them  from  a  single 
thread.  Following  up  this  idea,  he  devised  an  attachment  which, 
when  completed  and  used  upon  one  of  his  old  machines,  made 
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the  stockings  that  established  his  reduction  to  practice  on  Maj 
15, 1899.  He  applied  for  a  patent  for  this  new  machine  on  Julj 
27, 1899,  and  the  same  was  issued  May  21,  1901.  The  specifica- 
tion and  claims  of  the  application  do  not  in  terms  mention  the 
production  of  the  lacework  stocking  of  the  issue  as  the  function 
of  the  machine,  but  they  use  the  broader  term  of  "tubular  lace- 
work," which  would  seem  clearly  to  embrace  the  stocking.  It 
was  practically  giving  information  of  the  stocking  as  within  the 
capability  of  the  improved  machine.  It  is  not  unreasonable, 
also,  to  suppose  that  the  appellee  might  have  had  the  idea  that 
the  stocking  which  he  himself  had  produced  on  the  machine  was 
a  mere  natural  result  of  its  operation — a  function  of  the  ma- 
chine, and  therefore  not  patentable. 

Such  evidence  as  was  introduced  tending  to  show  that  ap- 
pellee was  not  an  original  inventor,  but  indebted  to  others  for  his 
ideas,  has  not  been  considered.  Foster  v.  Antisdel,  14  App.  D. 
C.  652,  655. 

There  is  no  error  in  the  decision  rendered,  and  it  is  affirmed. 
This  decision  will  be  certified  to  the  Commissioner  of  Patents 
as  required  by  law. 


Mcknight  v.  pohle. 


Patents;  Intebfeeence;  Prioritt  of  Invention;  Burden  of  Proof. 

1.  The  burden  of  showing  priority  of  invention  in  an  interference  proceed- 

ing is  on  the  junior  applicant;  and  this  burden  is  added  to  when  there 
have  been  three  successive  adverse  decisions  against  him  in  the  Patent 
Office. 

2.  By  reason  of  the  state  of  the  art  of  treating  refractory  ores,  an  invention 

of  a  process  consisting  of  roasting  or  fusing  a  mixture  of  the  ore,  sulfur, 
and  a  haloid  of  an  alkaline  or  alkaline  earth  metal  with  a  free  access 
of  air  and  agitation  at  a  temperature  sufficient  to  effect  the  de- 
sired reaction,  is  a  narrow  one,  and  proof  of  successful  invention  by  a 
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junior  applicant  In  an  interference  proceeding  miut  embrace  all  the 
elementB  of  the  specific  process  aa  recited  in  the  issue. 
3.  Where  the  junior  applicant  in  an  interference  proceeding,  after  his  al- 
leged invention  ot  the  specific  process  in  controversy,  and  after  a  dis- 
cussion with  the  senior  parties,  whose  application  for  patent  had  been 
allowed,  of  the  question  of  joining  interests,  in  which  discussion  he  did 
not  disclose  the  specific  process  or  claim  it  when  th^  disclosed  it^ 
filed  an  application  claiming  it,  and  amended  a  previous  application  by 
putting  in  specific  claims  in  place  of  previous  ones  which  had  not  dis- 
closed the  specific  process  of  the  issue,  and  where  his  own  testimony 
was  va^e  and  unsatisfactory  regarding  his  early  experiments,  and  hia 
corroborating  evidence  was  weak  because  it  came  from  imskilled  per- 
sons, testifying  from  memory  long  after  the  oocurrenoeB  concerning 
which  they  testify,  it  was  held  that  priority  of  invention  was  properly 
awarded  to  the  senior  parties. 

No.  228.    Patent  Appeals.     Submitted  May  14,  1908.    Decided  June  8,  1908. 

Heabing  on  an  appeal  from  the  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Joshua  Pusey  and  Mr,  Edmund  Wetmore  for  the  appel- 
lant 

Mr.  Augustus  B.  Stcmghton  and  Messrs.  Johnson  &  Johnso^i. 
iot  the  appellees. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court: 

This  is  an  interference  proceeding  between  opposing  claim- 
ants of  the  invention  of  a  new  process  for  treating  refractory 
ores,  which  is  defined  in  the  following  issue  as  declared : 

1.  "The  process  which  consists  in  effecting  a  mixture  contain- 
ing the  ore,  sulfur,  and  a  haloid  of  an  alkaline  or  alkaline-earth 
metal,  the  relative  proportions  of  the  materials  being  substan- 
tially those  quantitatively  requisite  to  produce,  when  heated  in 
the  presence  of  oxygen,  a  haloid  of  the  metal  or  metals  to  be 
extracted  from  the  ore  and  a  sulfate  of  the  alkaline  or  alkaline- 
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earth  metal;  roasting  the  mixture  with  free  access  of  air,  and 
agitation,  at  a  temperature  sufficient  to  effect  the  reaction  men- 
tioned; and  volatilizing  and  recovering  the  metal  values  as 
haloids  or  oxyhaloids." 

2.  ^^The  process  which  consists  in  preparing  a  charge  contain- 
ing the  ore,  sulfur,  and  a  chlorid  of  an  alkaline  or  alkaline-earth 
metal,  the  relative  proportions  of  the  materials  being  substan- 
tially those  quantitatively  requisite  to  produce,  when  heated  in 
the  presence  of  oxygen,  a  chlorid  of  the  metal  or  metals  to  be 
extracted  from  the  ore,  and  a  sulfate  of  the  alkaline  or  alkaline- 
earth  metals;  roasting  the  charge  with  free  access  of  air  and 
with  agitation,  at  a  temperature  sufficient  to  effect  the  reaction 
mentioned;  and  volatilizing  and  recovering  the  metal  values  as 
chlorids  or  oxychlorids." 

The  application  of  the  appellees,  Edwin  C.  Pohle  and  Stuart 
Croasdale,  was  filed  January  23,  1900,  and  that  of  the  appel- 
lant, Bobert  McKnight,  on  December  8,  1900.  On  the  latter, 
therefore,  was  cast  the  burden  of  establishing  priority,  upon 
which  has  been  superimposed  that  raised  by  the  successive,  ad- 
verse decisions  of  the  three  tribunals  of  the  Patent  Office.  The 
question  raised  is  one  of  fact  only,  and  after  a  fair  review  and 
careful  consideration  of  the  evidence  offered  on  behalf  of  Mc- 
Knight, those  tribimals  have  concurred  in  the  view  that  it  lacks 
the  necessary  weight  to  carry  his  claim  of  invention  back  of  the 
earlier  filing  date  of  his  opponents. 

Concurring  in  that  view,  and  approving  generally  the  grounds 
upon  which  it  has  been  maintained  in  the  decisions  approved,  we 
regard  it  as  unnecessary  to  do  more  than  briefly  state  the  grounds 
of  our  concurrence. 

By  reason  of  the  state  of  the  art,  the  invention,  as  finally  de- 
clared patentable,  is  a  narrow  one ;  and  proof  of  successful  in- 
vention must  embrace  all  the  elements  of  the  specific  process  as 
recited  in  the  issue. 

McKnight  had  the  general  idea  of  volatilizing,  and  thereby 
recovering  the  metal  values  of  refractory  sulfid  ores  through 
fusing  or  roasting  them  in  combination  with  common  salt.  What 
was  necessary  for  him  to  prove  then,  was  the  conception  of  the 
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further  necessary  steps,  namely,  roasting  the  mixture  with  free 
access  of  air,  and  agitation  at  a  temperature  sufficient  to  effect 
the  desired  reaction. 

McKnight,  himself,  testified,  and  introduced  evidence  of  oth- 
ers in  an  attempt  to  show  that  he  had  conceived  every  step  of 
the  process  and  had  actually  reduced  it  to  practice  in  Colorado 
in  1896  and  1897,  and  in  New  Jersey  in  1899.  McKnight's 
own  testimony  in  regard  to  his  early  experiments  is  vague  and 
unsatisfactory,  especially  when  contrasted  with  the  carefully- 
recorded  statements  of  his  opponents  showing  the  orderly  steps 
of  their,  progress  from  conception  to  complete  invention  through 
experimentation.  The  corroborating  evidence  introduced  is  weak 
because  it  comes  from  witnesses  insufficiently  skilled,  if  skilled 
at  all  in  the  particulars  involved,  who  testified  from  memory 
only,  long  after  the  occurrences  of  which  they  spoke — some  of 
them  from  five  to  six  years  after. 

Nothing  more  is  shown  with  reasonable  certainty  than  that 
McKnight  had  a  volatilizing  process  carried  on  by  fusing  the 
mixture  in  a  closed  receptacle,  without  the  free  access  of  air 
and  the  agitation  made  necessary  by  the  issue.  Moreover,  the 
weight  of  all  this  evidence  is  seriously  impaired  by  the  fact  that 
on  January  12,  1900,  McKnight  filed  an  application  for  a  pat- 
ent for  a  volatilizing  process  with  generic  claims.  Of  this  ap- 
plication, it  was  correctly  said  by  the  Commissioner : 

"As  originally  filed,  the  specification  disclosed,  and  the  draw- 
ing illustrated,  a  closed  cylinder  in  which  the  material  is  to  be 
placed  for  the  purpose  of  heating  the  sama  There  is  no  men- 
tion whatever  of  heating  in  the  presence  of  air,  or  of  the  agita- 
tion of  the  mixture  during  the  heating." 

As  late  as  November,  1900,  McKnight,  with  his  then  attor^ 
ney,  Collet^  called  upon  one  Gibbs,  who  was  interested  in  the 
rival  application,  and  had  a  talk  concerning  the  possibility  of 
joining  interests.  Neither  party  then  had  any  information  of 
the  specific  process  of  the  other.  Collet  stated  that  McBjiight's 
application  had  been  allowed,  and  gave  Gibbs  a  copy  of  the  claim 
allowed  as  follows: 

"Claim  1.     The  art  of  reducing  gold  from  refractory  ores 
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which  consists  in  treating  the  pulverized  ore  and  a  haloid  salt 
in  a  substantially  closed  receptacle  until  a  halogen  compound 
of  gold  is  produced.  We  volatilize  and  then  draw  off  and  collect 
the  halogen  compound  of  gold." 

Within  a  day  or  two,  McKnight  and  Collet  came  to  Gibbs's  of- 
fice in  Philadelphia,  and  there  discussed  the  matter  with  him, 
Croasdale,  and  Hawkins — the  latter  having  an  interest  also. 
The  Pohle  and  Croasdale  application  had  been  previously  aL 
lowed  for  patent    McKnight's  had  not  been. 

Supposing  that  both  applications  had  been  allowed,  and  as- 
suming consequently  that  there  could  be  no  interference  be- 
tween their  claims,  the  Pohle  and  Croasdale  specification  and  al- 
lowed claims  were  shown  to  Collet^  who  made  notes,  and  admits 
that  he  memorized  the  claims. 

The  evidence  relating  to  the  discussion  of  the  processes  dur- 
ing this  meeting  shows,  we  think,  that  McKnight  did  not  then 
claim  that  his  process  included  the  free  access  of  air  to  the  in- 
terior of  the  f  using-cylinder.  Collet  could  only  explain  his  state- 
ments respecting  the  closed  cylinder  and  experiments  therewith^ 
by  saying  that  what  he  said, — "while  not  literally  a  misstate- 
ment, was  so  in  spirit  because  it  was  intended  to  deceive." 

It  was  not  until  after  this  interview  and  the  acquisition  of  def- 
inite knowledge  of  the  process  of  the  other  parties,  that  McKnight 
amended  his  pending  application,  the  allowance  of  which  had 
been  untruly  claimed,  putting  in  specific  claims  for  the  free  ac- 
cess of  air,  etc  Before  that,  however,  he  filed  the  present  ap- 
plication, December  3,  1900,  as  stated  by  counsel  in  the  brief 
on  his  behalf, — "for  the  purpose  of  securing  an  immediate  dec- 
laration of  interference  with  Pohle  and  Croasdale's  application." 

Counsel  admit  in  their  brief  that  the  failure  of  McKnight  to 
refer  to  the  use  of  air,  or  agitation  of  the  mixture  in  his  first 
application  "raises  a  certain  presumption  that  he  had  not  then 
used  the  same ;"  but  contend,  at  the  same  time,  that  it  has  been 
"fairly  overcome  by  the  testimony  in  behalf  of  McKnight."  We 
cannot  accede  to  this  view  of  that  testimony. 

On  the  contrary,  we  agree  wtih  the  Commissioner  whose  con- 
clusion is  summed  up  as  follows : 
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**Iii  View  of  these  circumstances,  the  testimony  presented  on 
behalf  of  McEjiight  as  to  his  invention  before  J  anuary,  1900,  is 
to  be  carefully  scrutinized.  It  is  significant,  to  say  the  least,  that 
he  did  not  disclose  the  invention  in  his  application  of  January^ 
1900,  if  he  was  then  in  possession  of  the  same.  This  omission, 
coupled  with  the  fact  that  he  failed  to  disclose  the  same  until 
it  was  admittedly  disclosed  to  him  by  agents  of  another  inven- 
tor, is  almost  sufficient  of  itself  to  warrant  the  conclusion  that 
McKnight  never  independently  invented  the  invention  of  the 
issue." 

We  regard  it  as  unnecessary  to  consider  the  evidence  of  Mc- 
Knight' s  operations  with  the  apparatus  removed  by  him  to  Phil- 
adelphia, as  it  all  had  relations  to  conditions  prevailing  long  aft- 
er the  date  when  he  acquired  the  knowledge  of  the  Pohle  and 
Croasdale  process. 

The  last  contention  of  counsel,  submitted  in  the  addendum  to 
their  brief,  is  that  the  decisions  in  the  Patent  Office  are  due  to 
error  in — "treating  the  invention  as  if  it  consisted  in  the  'exact 
determination'  of  the  proportions,  temperature,  and  amount  of 
oxygen  necessary  to  produce  the  required  result,  when  no  specific 
proportions,  degrees  of  heat,  or  amount  of  air  are  mentioned  in 
the  statement  of  the  issues." 

What  was  said  in  those  decisions  in  regard  to  these  matters 
had  reference,  we  think,  to  the  facts  disclosed  in  the  specifica- 
tions of  the  parties  and  the  evidence  showing  the  series  of  ex- 
periments that  had  been  carried  on  by  Pohle  and  Croasdale  in 
order  to  demonstrate  the  efficiency  and  commercial  value  of  the 
process.  The  substantial  grounds  of  decision  are  those  that  have 
been  before  stated. 

There  is  no  error  in  the  decision  of  the  Commissioner,  and  his 
award  of  priority  to  the  appellees  must  be  affirmed.  It  is  so 
ordered;  and  the  clerk  will  certify  this  decision  to  the  Com- 
missioner as  the  law  provides.  Affirmed. 
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NILES  V.  UNITED   STATES  TRUST  COMPANY  OF 
.     NEW  YORK. 


Equttt  Pbactioe;  Appealable  Obdebs;  Reobivebs;  Teicpobabt  Restbaiiv- 

iNo  Obdeb. 

1.  Where  an  appeal  is  taken  by  the  defendant  from  an  order  over-ruling 
a  demurrer  to  a  bill  in  equity,  granting  a  temporary  injunction  and 
appointing  a  receiver,  after  the  issuance  of  a  rule  to  show  cause,  the 
demurrer  and  the  order  overruling  it  cannot  be  considered  as  before  the 
court,  except  in  so  far  as  the  demurrer  is  a  return  to  the  rule  to  show 
cause  and  an  admission  of  the  allegations  of  the  bill  for  the  purpose  of 
the  rule,  inasmuch  as  an  order  overruling  a  demurrer  is  not  appealable 
when  the  demurrant  has  not  elected  on  the  record  to  stand  by  it  (dis- 
tinguishing He88  V.  Horton,  2  App.  D.  C.  81;  and  Droop  v.  Ridenour,  9 
App.  D.  C.  95) ;  and  the  appeal  will  only  be  considered  in  so  far  as  it 
has  reference  to  the  allowance  of  the  injunction  and  appointment  of  a 
receiver. 
2.  While  a  bill  in  equity  in  which  the  allegations  are  made  solely  on  in^ 
formation  and  belief,  unsupported  by  affidavit,  is  not  sufficient  ground 
on  which  to  base  an  injunction  until  after  a  rule  to  show  cause  has 
been  issued,  yet  after  such  rule  has  been  issued  and  no  return  has  been 
made,  and  especially  after  demurrer  interposed  to  the  bill,  an  injunc- 
tion may  be  properly  granted  (distinguishing  Magruder  v.  Bohlcy,  18 
App.  D.  C.  288). 

No.  1302.     Submitted  May  16.  1903.     Decided  June  3.  1903. 

HsABiNO  on  an  appeal  by  the  defendants  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia  overruling  a  de- 
murrer to  a  bill  in  equity  for  an  accounting  and  for  the  appoint- 
ment of  a  receiver,  after  the  issuance  of  a  rule  to  show  cause 
on  the  defendants  why  such  relief  should  not  be  granted,  the  de- 
fendants having  failed  to  make  a  return  to  such  rule  except  by 
such  demurrer.  Affirmed. 

The  CouET  in  the  opinion  stated  the  facts  as  follows : 
Vol.  XXII— 15 
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This  is  an  appeal  from  an  interlocutory  order  of  the  supreme 
court  of  the  District  of  Columbia,  overniling  a  demurrer  to  a 
bill  in  equity,  appointing  receivers,  and  awarding  an  injunction 
pendente  lite. 

The  appellee,  Louise  Beauchamp  Hughes,  an  aged  lady  of 
upwards  of  eighty  years  and  formerly  a  resident  of  this  District, 
where  for  a  number  of  years  she  maintained  a  dwelling  house,, 
was,  on  December  2,  1902,  adjudged  in  the  supreme  court  of  the 
State  of  New  York  to  be  of  such  enfeebled  mental  condition  as 
to  be  incompetent  to  care  for  her  business  affairs  and  property 
interests,  although  her  condition  was  not  such  as  to  require  her 
confinement  in  an  insane  asylum  or  other  similar  institution; 
and  thereafter,  on  December  16,  1902,  the  appellee,  the  United 
States  Trust  Company  of  New  York,  a  body  corporate  under  the 
laws  of  the  State  of  New  York,  was  duly  appointed  committee 
of  her  estate,  and  entered  upon  the  performance  of  its  duties 
as  such  committee. 

On  February  17,  1903,  in  pursuance  of  proceedings  previous- 
ly thereto  instituted  in  the  supreme  court  of  the  District  of  Co- 
lumbia under  the  code  of  law  of  this  District,  the  said  supreme 
court  of  the  District  issued  to  said  appellee  trust  company  ancil- 
lary letters  of  guardianship  of  the  estate  of  said  Louise  Beau- 
champ  Hughes. 

Thereupon,  on  the  said  last-mentioned  day,  February  17, 
1903,  the  said  appellee  trust  company  filed  its  bill  in  equity  in 
the  supreme  court  of  the  District  of  Columbia,  joining  with  it 
as  party  complainant  the  said  Louise  Beauchamp  Hughes ;  and 
in  and  by  the  said  bill  of  complaint  charged  the  appellant,  Ed- 
ward G.  Niles,  an  attorney  at  law  practising  in  this  District,  and 
who  had  been  the  attorney  and  professional  adviser  of  the  said 
Louise  Beauchamp  Hughes,  with  divers  and  sundry  abuses  of 
his  professional  relations  with  her  and  with  the  fraudulent  pro- 
curement from  her  of  large  sums  of  money  at  various  times,  as 
well  as  jewelry,  precious  stones,  bric-a-brac,  furniture,  and  other 
valuable  property,  all  of  which  he  is  charged  with  having  con- 
verted to  his  own  use  without  just  consideration,  and  some  of 
which  he  is  charged  with  having  transferred  to  his  wife,  Mary 
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M.  Affiles,  who  was  made  joint  defendant  with  him  in  the  suit. 
The  details  of  these  transactions  it  is  unnecessary  here  to  relate. 

The  statements  of  the  bill  were  made  upon  infonnation  and 
belief,  but  the  bill  was  sworn  to  by  the  secretary  of  the  trust  com- 
pany. It  waived  an  answer  under  oatli,  but  asked  for  discovery 
and  an  accounting,  as  also  for  an  injunction  to  restrain  the  de- 
fendants from  disposing  in  any  manner  of  the  property  which 
they  are  charged  thus  to  have  acquired,  and  for  the  appointment 
of  a  receiver  to  take  possession  of  said  property.  The  bill  was 
supported  by  several  affidavits  and  exhibits,  tending  to  show  the 
truth  of  the  statements  contained  in  it 

Upon  the  filing  of  the  bill  the  complainants  did  not  ask  forth- 
with for  a  temporary  restraining  order  or  injunction  pendente 
lite,  or  for  the  appointment  of  a  receiver,  but  caused  a  rule  to 
be  issued  against  the  defendants  requiring  them  to  show  cause 
why  such  relief  should  not  be  granted.  Instead  of  making  re- 
turn to  this  rule  by  way  of  answer  or  explanation  of  the  charges 
against  them,  the  defendants  filed  a  general  demurrer,  without 
specification  of  any  ground  of  demurrer ;  and  upon  this  demurrer 
they  went  to  a  hearing  of  the  application  of  the  ccmiplainants 
for  an  injunction  and  receiver.  At  the  hearing  the  demurrer  was 
overruled,  with  leave  to  the  defendants  to  answer,  and  an  in- 
junction pendente  lite  was  ordered  and  a  receiver  was  appointed. 

From  the  order  or  decree  then  rendered  the  present  appeal 
has  been  prosecuted  by  the  defendants.  No  bond  for  supersedeas 
was  given,  but  only  a  bond  for  costs. 

Mr.  Charles  Poe  for  the  appellants : 

1.  It  is  a  rule  practically  universal  in  chancery  practice  to 
refuse  to  grant  an  injunction  upon  a  bill  filed  only  upon  infor- 
mation and  belief.  It  is  believed  that  no  case  can  be  found  in 
which  the  court  has  granted  an  injunction  upon  such  a  bill,  un- 
less the  fact  that  it  is  upon  information  and  belief  only  is  ex- 
plained by  the  bill  itself  or  by  affidavits  accompanying  it  There 
are  no  such  affidavits  in  the  present  case;  nor  is  there  any  ex- 
planation of  the  absence  of  personal  knowledge  by  some  one  in 
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existence  of  the  scandalous  allegations  of  this  bill,  nor  is  there 
any  attempt  to  explain  to  the  court  the  absence  of  every  single 
exhibit  which  a  most  cursory  examination  of  the  bill  itself  will 
tell  to  the  court  must  be  in  existence,  if  the  statements  of  the  bill 
be  true,  and  if  the  complainant  has  any  right  to  be  in  court  at 
all.  It  will  not  do  to  say  that  the  demurrer  admits  the  existence 
of  the  condition  of  facts  alleged  in  the  bill.  Such  is  not  the  ef- 
fect of  a  demurrer ;  its  sole  effect  being  to  admit  for  the  purposes 
of  the  demurrer  the  temporary  existence  of  facts  pleaded  well 
and  in  accordance  with  the  usages  and  practices  of  the  courts  of 
chancery.  Nor  will  it  do  to  say  that  the  form  of  the  affidavit 
is  such  that  it  may  be  stretched  so  as  to  make  it  appear  that  the 
affiant  had  personal  knowledge  of  the  allegations  of  the  bilL  The 
bill  begins  with  the  following  language:  "The  complainants 
show  to  the  court,  on  information  and  belief,  as  follows."  From 
that  sentence  down  to  the  end  of  the  bill,  there  is  not  one  single 
word  of  explanation  of  the  absence  of  personal  knowledge  on  the 
part  of  somebody,  nor  is  there  even  the  statement  that  there  is  no- 
body that  knows.  The  bill  has  not  even  the  corporate  seal  of  the 
complainant,  so  that  it  i&  doubtful  whether  they  oould  be  held 
responsible  in  any  way  for  the  consequences  of  these  grave 
charges  against  citizens  of  the  District  of  Columbia. 
See  Magruder  v.  Schley,  18  App.  D.  C.  288;  Alexander's 
Chancery  Practice,  p.  80,  §  2 ;  High  on  Injunctions,  §  36; 
Jones  V.  Macon,  39  Ga.  138 ;  Armstrong  v.  Sanford,  7  Minn.  49 ; 
Blondheim  v.  Moore,  11  Md.  365;  Bank  v.  Skinner,  9  Paige, 
305 ;  Campbell  v.  Morrison,  7  Paige,  157 ;  Brooks  v.  O'Hara,  8 
Fed.  529 ;  Caulfield  v.  Curry,  30  N.  W.  Rep.  191,  63  Mich. ; 
Williamson  v.  Wilson,  1  Bland,  Ch.  422 ;  10  Am.  &  Eng.  Enc. 
Law  (1st  ed.)  p.  1002,  and  note  2 ;  Perkins  v.  Collins,  3d  N.  J. 
Eq.  482;  Waddell  v.  Bruen,  4th  Edwards  (K  Y.)  671;  Laurie 
V.  Laurie,  9  Paige,  234;  Youngblood  v.  Schamp,  2  McCart  (N. 
J.)  42 ;  Balard  v.  Eckman,  20  Fla.  661. 

2.  The  appellants  are  residents  of  the  District  of  Columbia, 
as  is  conceded.  Process  has  been  served  upon  them  in  this  pro- 
ceeding. There  is  no  allegation  in  the  bill  that  any  suit  at  law 
has  been  brought  or  attempted  to  be  brought  to  test  their  liability 


Digitized  by  VjOOQ IC 


NILES  V,  UNITED  STATES  TRUST  CO.  OF  NEW  YOIOL        22« 
D.  C]  Argument  of  Counsel. 

to  the  appellees.  As  there  has  been  no  such  suit,  of  course  there 
has  been  no  judgment ;  as  there  has  been  no  judgment,  there  has 
been  no  execution  returned  unsatisfied. 

There  has  been  no  opportimity  to  the  defendants  to  deny  in  a 
court  of  law  and  have  submitted  to  a  jury,  as  provided  by  the 
Seventh  Amendment  to  the  Constitution  of  the  United  States, 
the  question  whether  or  not,  in  point  of  fact,  there  is  one  word 
of  truth  in  the  allegations  that  they,  or  either  of  them,  do,  does, 
or  ever  did,  owe  a  single  dollar  to  Mrs.  Louise  Beauchamp 
Hughes,  or  that  either  of  them  has  assigned,  disposed  of,  or  con- 
cealed any  property  with  a  view  to  hinder,  delay,  or  defraud 
anybody.  The  appellees'  only  complaint  is  that  the  appellants 
refuse  to  pay — a  condition  of  affairs  which  is  of  daily  occurrence 
— and  do  not  authorize  a  court  of  equity  on  an  ex  parte  applica- 
tion, made  on  information  and  belief,  and  with  no  knowledge  of 
the  facts  alleged  to  exist,  to  stretch  forth  its  restraining  hand, 
grant  an  injunction,  appoint  receivers,  direct  discovery,  and  do 
whatever  else  may  be  hoped  for  by  the  addition  of  the  despairing 
dragnet  of  a  prayer  for  general  relief.  Ellis  v.  Davis,  109  U.  S. 
485 ;  Cates  v.  Allen,  149  U.  S.  451 ;  Hess  v.  Horton,  2  App.  D. 
C.  81 ;  Droop  v.  Ridenour,  9  App.  D.  C.  95 ;  Whitehead  v.  Shot- 
tuck,  138  U.  S.  140. 

3.  Tt  will  no  doubt  be  contended  that  a  court  of  equity  has  ju- 
risdiction in  this  ca8e  because  of  what  is  claimed  to  be  a  confiden- 
tial relation  between  Louise  Beauchamp  Hughes  and  Edward  G. 
"NTiles,  one  of  the  appellants,  and  also  because  Mrs.  Hughes  is  al- 
leged to  have  been  adjudged  a  person  of  unsound  mind.  There 
is  nothing  upon  the  face  of  the  bill  to  show  that,  even  if  it  be 
conceded  that  the  appellant,  Edward  G.  Niles,  was  Mrs.  Hughes' 
confidential  adviser,  and  that  she  has  been  adjudged  a  lunatic, 
there  is  any  obstacle  in  the  way  of  a  complete  and  adequate  rem- 
edy by  suit  at  law,  by  her  committee,  which,  under  llie  prx)- 
visions  of  §  1242  of  the  Code,  is  authorized  to  bring  such  an 
action  at  law.  The  mere  fact  of  the  existence  of  the  relation  of 
counsel  and  client  does  not  of  itself  alone  invest  a  court  of  equity 
with  jurisdiction.  There  must  be  in  addition  to  this  relation 
some  peculiar  condition  of  facts  of  which  only  a  court  of  equity. 
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and  not  a  court  of  law,  can  take  jurisdiction.  Tlie  bill  claims 
that  the  appellant,  Edward  G.  Niles,  received  $6,000  from  Mrs. 
Hughes  in  the  month  of  Ifovember,  1901 ;  $6,108.75  on  the  26th 
day  of  November,  1901 ;  $40,000  on  the  4th  day  of  December, 
1901,  and  $6,115.23  on  the  6th  day  of  May,  1902. 

If  these  statements  be  true,  and  the  various  sums  so  received 
were  unlawfully  received,  what  is  there  to  prevent  the  recov- 
ery of  a  judgment  against  Niles  for  the  aggregate  of  these  sums, 
and  what  the  occasion  for  a  bill  in  equity,  the  sole  effect  of  which 
is  to  deprive  him  of  his  constitutional  right  to  a  trial  by  jury  ? 
So  also  as  to  the  alleged  conversion  of  the  various  articles  of  per- 
sonal property.  It  is  submitted  that  the  question  as  to  whether 
Mrs.  Hughes  was,  at  the  time  of  these  alleged  transactions  with 
Mr.  Niles,  a  person  of  unsound  mind,  is  one  which  is  eminently 
proper  to  be  passed  upon  by  a  jury,  and  one  with  which  a  court 
of  equity,  at  least  a  Federal  court  of  equity,  has  nothing  to  do. 
An  inspection  of  the  bill  will  show  to  the  court  that  one  of  its 
chief  objects  is,  in  an  indirect  way,  to  have  a  Federal  court,  sit- 
ting in  equity,  to  pass  upon  the  validity  of  a  will  of  a  person 
still  living,  when  it  is  undisputed  law  that  such  a  court  has  not 
jurisdiction  over  such  a  subject,  even  after  the  death  of  a  tes- 
tatrix. Ellis  V.  Davis,  109  U.  S.  485.  In  that  case,  which  is 
strikingly  analogous  to  the  one  at  bar,  the  defense  interposed 
was  by  demurrer,  which  was  sustained  by  the  Supreme  Court  of 
the  United  States. 

Mr.  J.  J,  Darlington  and  Mr.  W.  H.  Sholes,  for  the  appellee: 

1.  The  appellants  contend  that  the  complainants  below  have 
not  shown  any  right  or  title  to  maintain  the  suit,  but  the  bill 
expressly  alleges  that  the  trust  company  was  appointed  ancillary 
committee  by  the  supreme  court  of  the  District  of  Columbia, 
and  under  section  1142  of  the  Code  it  has  a  right,  together  with 
Mrs.  Hughes,  by  the  trust  company  as  her  committee,  to  main- 
tain this  suit,  besides  which  the  demurrer  admits  that  fact  See 
Tuolumne  Water  Co.  v.  Chapman,  8  Cal.  392. 

2.  It  is  next  contended  that  the  complainants  have  no  right 
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to  call  the  defendant,  Edward  G.  Xiles,  to  account  in  a  court 
of  equity,  but  must  sue  him  at  law  in  an  action  of  assumpsit  for 
money  had  and  received,  and  in  trover  for  conversion  of  personal 
property.  But  see  Story  on  Equity  Jurisprudence,  §  462 ;  Kil- 
houm  V.  Sunderland,  fsO  U.  S.  505 ;  Colonial  Mortg.  Co.  v. 
Hutchinson  Mortg.  Co.  44  Fed.  Rep.  219  (a  bill  for  an  account- 
ing) ;  Jeffries  v.  Laurie,  23  Fed.  Rep.  786 ;  Kelley  v.  Bepetto,  62 
N.  J.  Eq.  246. 

Mr.  Justice  Mobris  delivered  the  opinion  of  the'  Court: 

This  cause,  as  now  presented  to  us,  is  scarcely  more  than  a 
theoretical  or  academic  cause.  The  cause  has  not  been  stayed  in 
the  court  below,  and  we  are  advised  in  argument  that  the  appel- 
lants have  now  filed,  or  are  about  to  file,  their  answer  therein, 
and  the  receivers  have  gone  into  possession  of  th©  property  sought 
to  be  recovered  from  the  defendants,  or  some  of  it.  It  should, 
therefore,  be  a  very  clear  case  that  would  authorize  us  under 
these  circumstances  to  interfere  with  the  further  progress  of  the 
proceedings  in  the  court  below.  We  find  no  such  clear  case,  but, 
on  the  contrary,  a  very  clear  case  for  the  affirmance  of  the  ac- 
tion of  that  court 

While  the  appeal  taken  was  from  the  whole  order  as  it  was 
rendered,  we  cannot  consider  it  so  far  as  it  is  an  appeal  from  such 
portion  of  the  order  as  overruled  the  demurrer.  An  order  over- 
ruling a  demurrer  is  not  appealable  when  the  party  interposing 
the  demurrer  has  not  elected  on  the  record  to  stand  by  it  The 
cases  of  Ellis  v.  Davis,  109  U.  S.  485,  27  L.  ed.  1006,  3  Sup.  Ct 
Rep.  327;  Cates  v.  Allen,  149  U.  S.  451,  37  L.  ed.  804,  13  Sup. 
Ct  Rep.  883,  977;  Whiiehead  v.  Shattuck,  138  U.  S.  146,  34 
L.  ed.  873,  11  Sup.  Ct  Rep.  276 ;  Hess  v.  Horton,  2  App.  D.  C. 
81,  and  Droop  v.  Ridenour,  9  App.  D.  C.  95,  cited  in  this  con- 
nection by  the  appellants,  are  not  pertinent,  even  if  they  were 
otherwise  applicable,  which  they  are  not  The  demurrer  and  the 
order  overruling  it  are  not  before  us,  except  in  so  far  as  the  de- 
murrer is  a  return  to  the  rule  to  show  cause  and  an  admission  of 
all  the  allegations  contained  in  the  bill,  for  the  purposes  of  such 
rule. 
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But  in  so  far  as  the  appeal  has  reference  to  the  allowance  of 
an  injunction  and  the  appointment  of  a  receiver,  it  was  within 
the  right  of  the  defendants  under  the  statute  to  take  it,  and  to 
that  extent  it  is  before  us ;  but  we  find  it  wholly  without  merit 

The  burden  of  the  argument  on  bebelf  of  the  appellants  is 
that,  under  the  authorities,  an  injunction  should  not  be  granted 
or  a  receiver  appointed  upon  a  bill,  the  substantial  statements 
of  which  are  merely  upon  information  and  belief.  And  various 
adjudicated  cases  are  cited  in  support  of  this  proposition.  But 
the  proposition  is  not  sustained  by  the  authorities  cited,  or  by 
any  other  authorities  to  the  extent  claimed  for  it  in  this  case. 
The  authorities  go  to  the  extent  only  that,  where  there  is  only 
a  bill  of  complaint  containing  statements  made  only  on  informa- 
tion and  belief,  unsupported  by  the  affidavits  of  those  who  know 
the  facts  and  can  testify  to  them,  an  injunction  should  not  be 
allowed  or  a  receiver  appointed  until  after  a  rule  to  show  cause 
served  on  the  defendant  and  failure  by  the  defendant  to  show 
such  cause  sufficient  to  defeat  the  application.  Here,  while  the 
bill  was  wholly  upon  information  and  belief,  and  sworn  to  only 
as  such,  yet  it  was  supported  by  competent  affidavits;  and  no  re- 
lief by  way  of  injunction  and  receiver  was  sought  until  after  rule 
to  show  cause.  The  authorities  cited  on  behalf  of  the  appellant 
are  in  our  opinion  directly  to  the  contrary  effect  from  that  for 
which  they  are  cited,  and  abundantly  support  the  action  of  the 
court  below  in  the  premises.  Alexander,  Ch.  Pr.  §  2,  p.  80; 
High,  Inj.  §  36 ;  Jon^s  v.  Macon  £  B.  R.  Co.  39  Ga.  138 ;  Arm- 
strong  v.  Sanford,  7  Minn.  49,  Gil.  34 ;  Blondheim  v.  Moore,  11 
Md.  365 ;  Bank  of  Orleans  v.  Skinner,  9  Paige,  305 ;  Campbell 
V.  Morrison,  7  Paige,  157 ;  Brooks  v.  O'Hara,  8  Fed.  529 ;  Cavl- 
field  V.  Curry,  63  Mich.  594,  30  N.  W.  191  ^Williamson  v.  Vfil- 
s(m,  1  Bland  Ch.  422;  Perkins  v.  Collins,  3  N.  J.  Eq.  482; 
Waddell  v.  Bruen,  4  Edw.  Ch.  671 ;  Laurie  v.  Laurie,  9  Paige, 
234;  Yonn^blood  v.  Schamp,  15  K  J.  Eq.  42;  Ballard  v.  Eck- 
man,  20  Fla.  661 ;  10  Am.  &  Eng.  Enc  Law,  p.  1002,  and  note  2. 

All  these  either  expressly  concede  or  necessarily  imply  that, 
while  a  bill  of  complaint  in  which  the  allegations  are  stated  sole- 
ly upon  information  and  belief,  unsupported  by  affidavit,  is  not 
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sufficient  ground  on  which  to  base  an  injunction  until  after  a  rule 
to  show  cause  has  been  issued,  yet  that  after  such  rule,  and  es- 
pecially after  demurrer  interposed,  an  injunction  may  properly 
be  granted. 

The  law  on  the  subject  is  well  stated  by  Mr.  High  in  his  work 
on  Injunction,  §  1571,  as  follows: 

"The  fact  that  many  of  the  material  allegations  upon  which 
an  injunction  is  sought  are  stated  upon  information  and  belief 
will  not  prevent  the  granting  of  the  relief  when  defendant,  by 
demurring  to  the  bill,  admits  the  truth  of  its  allegations,  and 
when  the  injunction  is  issued  after  notice  and  with  no  denial 
upon  the  part  of  defendant  of  the  truth  of  the  bill." 

See  also  Gibson  v.  Gibson,  46  Wis.  462,  1  N.  W.  154;  Wood- 
worth  V.  Edwards,  3  Woodb.  &  M.  120  Fed.  Cas.  No.  18,014; 
Paterson  &  II.  JB.  Co.  v.  Jersey  City,  9  X.  J.  Eq.  434 ;  Maddox 
V.  White,  4  Md.  72,  59  Am.  Dec.  67 ;  Duckett  v.  Duchett,  71  Md. 
357,  18  Atl.  535;  Wierich  v.  De  Zoya,  7  111.  385;  Tuolumne 
Water  Co.  v.  Chapman,  8  Cal.  392. 

If  the  contention  of  the  appellants  were  to  be  allowed,  then 
in  many  cases,  perhaps  in  the  great  majority  of  cases,  no  in- 
junction pendente  lite  could  properly  be  issued  upon  a  bill  filed 
by  a  trustee,  executor,  or  other  person  suing  in  a  fiduciary  or  rep- 
resentative capacity;  for  such  person  might  well  have  no  per- 
sonal knowledge  of  the  facts  upon  which  the  injunction  is  sought, 
although  perhaps  he  might  have  abundant  proof  of  those  facts 
in  the  affidavits  or  testimony  of  those  who  did  have  knowledge  of 
them  and  could  positively  testify  to  them  upon  such  knowledge. 

We  understand  it  to  be  conceded  on  behalf  of  the  appellants 
tliat  an  injunction  could  be  granted  upon  a  bill  based  only  upon 
information  and  belief,  when  "the  fact  that  it  is  upon  informa- 
tion and  belief  only  is  explained  by  the  bill  itself  or  by  affidavits 
accompanying  it"  But  this  is  not  the  qualification  made  by  the 
law.  The  fact  that  the  bill  is  by  a  person  in  a  fiduciary  or  rep- 
resentative capacity,  as  a  trustee,  generally  carries  its  own  suf- 
ficient explanation  with  it.  Explanation  is  superfluous  when  the 
facts  are  admitted  by  demurrer  or  otherwise,  or  when  the  facts 
are  prima  facie  proved  by  competent  affidavits. 
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The  case  of  Magrvder  v.  Schley,  18  App.  D.  C.  288,  cited  on 
behalf  of  the  contention  of  the  appellants,  plainly  does  not  sup- 
port it.  There  was  in  that  case  no  allegation  of  fact,  either  upon 
information  and  belief  or  otherwise,  upon  which  to  base  an  in- 
junction; but  merely  an  expression  of  expectation  to  be  able  to 
prove  some  things  upon  trial. 

We  are  of  opinion  tliat  the  order  appealed  from  should  be  af- 
firmed, with  costs;  and  the  cause  remanded  to  the  supreme 
court  of  the  District  of  Columbia  for  further  proceedings  thei-e- 
in  according  to  law.    And  it  is  so  ordered.  Affirmed. 


PAYNE  V.  HOUGHTON. 


UinnED  States  Mails;  Seoond-Class  Mail  Matteb;  Pbbiodical  Publica- 
tions; Depabticental  Decisions  and  Pbagtice;  Res  Judicata; 
License. 

1.  Payne  v.  United  States,  20  App.  D.  C.  581,  distinguished. 

2.  The  general  question  of  the  extent  and  limitations  of  the  judicial  power 

to  supervise  the  determination  of  the  Postmaster-General  respecting 
the  admission  of  publications  to  carriage  in  the  mails  at  second-class 
rates  is  not  affected  by  differences  in  the  form  of  relief  sought,  whether 
mandamus  in  one  case  or  injunction  in  another,  except  that  ^eater  cir- 
cumspection should  be  exercised  where  the  remedy  sought  is  injunction, 
which  may  have  a  continued  mandatory  operation. 

3.  Although  publications  which  are  pothing  more  than  reprints  of  the  whole 

or  parts  of  books  theretofore  published,  such  as  Henry  Esmond  by 
Thackeray,  and  Plutarch's  Alexander  the  Great ,  etc.,  may  comply  with 
the  conditions  of  $§  10  and  14  of  the  act  of  Congress  of  March  3,  1879, 
classifying  mail  matter,  in  that  they  are  regularly  issued  from  a  known 
office  of  publication  at  stated  intervals,  as  frequently  as  four  times  a 
year,  bear  a  date  of  issue,  are  numbered  consecutively,  and  are  formed 
of  printed  paper  sheets,  without  board,  cloth,  leather,  or  other  substan- 
tial binding  such  as  distinguish  printed  books  for  preservation  from 
periodical  publications,  and  are  originated  for  the  dissemination  of  in- 
formation of  a  useful  character  or  devoted  to  literature,  and  have  a 
legitimate  list  of  subscribers,  they  are  not  periodical  publications  with- 
in the  meaning  of  those  sections  and  are  not  entitled  to  admission  to 
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the  mails  as  second  class  mail  matter,  but  are  mailable  matter  of  the 
third  class  as  defined  by  S  17  of  that  act. 

4.  Within  the  meaning  of  the  act  of  Congress  of  March  8,  1879,  classifying 

mail  matter,  the  terms  "periodicals"  and  "periodical  publications"  are 
synonymous. 

5.  The  fact  that  a  publisher  may  have  made  large  contracts  for  the  future 

delivery  of  his  publications  at  prices  founded  on  confidence  in  the  con- 
tinuation of  the  admission  to  the  mails  of  such  publications  at  second- 
class  rates  under  a  certificate  issued  by  a  former  Postmaster-General 
will  not  entitle  him  to  an  injunction  against  the  present  Postmaster- 
General  restraining  the  cancelation  of  such  certificate. 

6.  The  courts  ought  to  and  do  give  great  weight  to  the  long-continued  prac- 

tice of  an  executive  department,  founded  on  the  interpretation  of  a 
statute  conferring  powers  and  duties  of  administration,  but  never  a 
controlling  weight  save  in  cases  of  doubtful  construction. 

7.  The  head  of  an  executive  department  of  the  government  has  the  right  to 

reverse  a  departmental  practice,  based  upon  the  decision  of  a  prede- 
cessor, even  if  a  long  continued  one,  and  such  a  former  decision  can  be 
said  to  have  no  elements  of  estoppel  or  res  judicata,  save  in  respect  of 
a  subject-matter  finally  settled  and  closed  under  it. 

8.  A  certificate  issued  by  the  Post-Offioe  Department,  to  a  publisher,  en- 

titling certain  of  his  publications  to  admission  to  the  mails  as  second- 
class  mail  matter,  and  which  by  its  own  terms  continues  in  effect  until 
revoked,  is  a  mere  license. 

No.  1803.     Submitted  May  19,  1903.     Decided  June  5,   1903. 

Hearing  on  an  appeal  by  the  Postmaster-Greneral  from  a  de- 
cree of  the  Supreme  Court  of  the  District  of  Columbia  in  a  suit 
in  equity  to  enjoin  him  from  refusing  to  admit  the  complainant's 
publications  to  the  mails  as  second-class  mail  matter,  granting 
the  injunction  prayed  for.  Reversed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

This  is  an  appeal  from  a  decree  of  the  Supreme  Court  of  the 
District,  declaring  that  the  complainants,  Henry  O.  Houghton, 
Trustee,  George  H.  Mifflin,  J.  Murray  Kay,  Lucy  H.  Valentine, 
Henry  O.  Houghton,  Oscar  R.  Houghton,  and  Albert  F.  Hough- 
ix)n,  under  the  partnership  name  of  Houghton,  Mifflin  &  Com- 
pany, are  entitled  to  have  their  publications,  entitled  "Riverside 
Literature  Series,"  received  and  transmitted  through  the  mails 
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as  matter  of  the  second  class,  and  perpetually  restraining  the  de- 
fendant, the  PostmasteivGeneral,  from  enforcing  and  continuing 
the  cancelation  of  the  certificate  of  entry  formerly  issued  to  com- 
plainants, and  from  refusing  to  receive  and  transmit  the  said 
publication  through  the  mails  as  mailable  matter  of  the  second 
class. 

The  cause  was  submitted  upon  bill,  answer,  and  exhibits,  and 
the  final  decree  from  which  this  appeal  has  been  prosecuted  was 
entered  March  10,  1903. 

The  bill  alleges:  That  complainants,  imder  the  partnership 
name  of  Houghton,  Mifflin  &  Company,  were,  on  March  17, 1886, 
and  have  ever  since  been,  engaged  in  the  business  of  printers  and 
publishers  of  books  and  periodicals  of  the  Riverside  Press  in 
Cambridge,  Massachusetts,  having  their  office  of  publication  at 
4  Park  Row,  Boston,  which  said  office  was  and  is  well  known. 
That  since  said  date  they  have  been  publishing  a  series  of  period- 
ical publications  known  and  described  as  "Riverside  Literature 
Series,"  each  of  which  has  been  regularly  issued  at  stated  in- 
tervals, as  frequently  as  four  times  a  year,  has  borne  date  of  is- 
Bue,  has  been  numbered  consecutively,  and  has  been  issued 
from  the  known  office  of  publication  aforesaid.  That  each  and 
every  one  of  these  publications  has  been  formed  of  printed  pa- 
per sheets,  without  board,  cloth,  leather,  or  other  substantial 
binding  such  as  distinguish  printed  books  for  preservation  from 
periodical  publications.  That  each  and  every  one  has  beeji  de- 
voted to  literature,  has  had  a  legitimate  list  of  subscribers,  and 
has  not  been  designed  primarily  for  advertising  purposes,  or  for 
free  circulation,  or  for  circulation  at  nominal  rates,  and  in  re- 
spect of  publication  and  issue  has  complied  with  all  the  require- 
ments of  the  laws  relating  to  mailable  matter  of  the  second  class. 

That  of  these  publications  already  issued,  Nos.  1-18  were  is- 
sued weekly  to  July,  1886 ;  'Nos.  19-42,  monthly  to  April,  1889; 
Nos.  43-62,  quarterly  to  April,  1894;  Nos.  63-116,  semi-month- 
ly to  May,  1897;  Nos.  117-143,  monthly  to  May,  1900;  Nos. 
144-151,  quarterly  to  April,  1902.  That  from  March  17,  1886, 
to  the  date  of  filing  this  bill  these  publications  have  been  reoc^ 
nized,  entered,  and  admitted  by  the  successive  Postmasters-Gen- 
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eral  of  the  United  States  as  mailable  matter  of  the  second  class, 
and  have  been  conveyed  at  the  rates  for  such  matter  prescribed 
under  certificates  to  that  effect,  the  last  of  which  bears  date  Sep- 
tember 15,  1900.  (The  certificate  is  attached  and  is  of  the  regu- 
lar form  of  certificate  adopted  by  the  Postoffice  Department  for 
second-class  mail  privileges,  concluding  with  these  words :  "Valid 
while  the  character  of  the  publication  remains  uuchanged,  or  mi- 
til  revoked.")  That  on  April  4,  1902,  complainants  were  served 
with  notice  to  show  cause  why  their  publications  aforesaid  should 
not  be  denied  second-class  rates  of  postage,  on  the  ground  that 
they  have  the  characteristics  of  books,  upon  a  hearing  set  for 
April  22. 

That  evidence  and  argument  were  submitted  at  the  hearing 
given  on  the  date  aforesaid  on  behalf  of  the  continuation  of  the 
said  mailing  privilege ;  that  on  May  5  complainants  were  served 
with  notice  in  writing  to  the  effect  that  the  certificate  of  admis- 
sion before  mentioned  had  been  canceled,  and  that  thereafter  it 
would  be  unlawful  to  print  the  usual  statement  of  entry  as  sec- 
ond-class matter,  and,  further,  that  their  publications  when  of- 
fered for  mailing  thereafter  would  have  to  be  prepaid  at  third- 
class  rates ;  that  subsequently  the  order  of  cancelation  and  denial 
of  second-class  privilege  was  stayed  until  May  31 ;  that  this  can- 
celation and  refusal  are  unlawful,  and  the  exclusion  of  the  afore- 
said publications  will  cause  complainants  great  pecuniary  loss 
and  damage  both  in  the  advanced  rates  demanded  and  in  the 
necessary  reorganization  of  their  business  for  the  distribution  of 
the  same,  which,  during  the  past  year,  amounted  to  about  500,- 
000  copies. 

That  complainants  are  liable,  under  existing  contracts,  to  sup- 
ply upward  of  2,000,000  copies  of  these  publications  at  a  price 
based  upon  the  postage  rates  chargeable  upon  them  as  matter  of 
the  second-class.  That  the  action  of  the  Postmaster-General  in 
excluding  their  publications  is  a  reversal  of  an  unbroken  prac- 
tice of  16  years,  and  is  the  destruction  of  a  property  right  ex- 
ceeding $5,000  in  value.  And  that  complainants  are  without 
adequate  remedy  at  law,  because  if  any  remedy  could  be  afforded 
at  law  it  would  necessitate  a  multiplicity  of  suits. 
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The  answer  of  the  Postmaster-General,  reserving  exceptions  to^ 
the  authority  of  the  court  to  review  the  exercise  of  discretion  by 
him  in  the  matter  of  investigating  and  determining  the  character 
of  the  complainants  publications  and  the  rates  of  postage 
eliargeable  thereon,  admits  the  formal  allegations  of  the  bill,  but 
denies  that  the  said  "Eiverside  Literature  Series"  is  a  periodical 
publication  within  the  meaning  of  the  law,  and  avers  that  th& 
several  numbers  of  the  same  have  all  the  characteristics  of,  and 
are,  books,  and  as  such  are  not  mailable  at  second-class  rates.  The 
answer  then  proceeds  to  describe  the  character  of  the  publication 
as  follows: 

"That  said  publications  have  not  the  characteristics  of  said 
second  class  of  mail  matter  in  that  they  have  no  true  relation 
or  connection  one  with  another  so  as  to  constitute  them  a  period- 
ical within  the  intent  of  the  law,  but  each  publication,  issue,  or 
so-called  number  is  in  truth  a  separate  reprint,  unaltered  and  un- 
abridged, of  what  previously  has  been  published  confessedly  as^ 
a  book  or  as  a  part  of  a  book ;  and  defendant  further  avers  that 
the  complainants  have  been  in  the  practice,  whenever  the  reprint 
was  of  greater  volume  than  usual,  of  calling  such  a  publication! 
a  double,  triple,  quadruple,  or  quintuple  number,  as  the  mag- 
nitude of  the  publication  might  require,  and  of  charging  therefor 
twice,  thrice,  four,  or  five  times  the  usual  price,  as  the  case- 
might  be. 

"And  the  defendant  further  avers  that  the  said  several  re- 
prints follow  one  another  quarterly,  without  order  or  system,  in 
such  manner  as  to  form  a  wholly  disconnected  and  varied  succes- 
sion of  distinct  pieces  of  reading  matter  in  biography,  poetry,  es- 
says, literary  and  descriptive,  natural  history,  and  mythology; 
and  that  the  only  connection  between  the  successive  reprints  con- 
sists in  the  mere  fact  that  over  the  title  of  the  publication  or  par^ 
ticular  reprint  are  printed  the  words  'Riverside  Literature 
Series,'  and  that  the  said  reprints  are  numbered  successively; 
and  the  defendant  further  avers  that  the  complainants  have  been- 
in  the  practice  of  printing,  under  the  said  style  of  the  Riverside 
Literature  Series,'  so-called  extra  numbers,  designated  not  by 
numbers,  but  by  letters  of  the  alphabet,  which  said  extra  num- 
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bers  are  of  the  same  kind  and  nature  and  in  all  respects  similar 
to  the  periodically  published  numbers  or  issues  which  are  num- 
bered successively;  all  of  which  will  appear  by  an  examination 
of  the  copies  of  such  publications  filed  with  the  said  bill  and 
with  this  answer  as  a  part  hereof  (marked  Exhibits  A,  B,  C,  D^ 

E,  and  F),  as  w^ell  as  by  an  inspection  of  the  titles  of  the  differ- 
ent niimbers  as  the  same  are  printed  upon  the  cover  of  each  of 
said  copies. 

'*And  in  further  denial  of  the  allegation  that  said  several  re- 
prints published  under  the  style  of  the  'Riverside  Literature 
Series'  constitute  a  periodical  publication  within  the  meaning  of 
the  act  of  March  3,  1879,  the  defendant  says  that  the  said  re- 
prints are  sold  by  the  complainants  as  separate  publications  com- 
plete in  themselves^  and  are  designed  and  used  as  text-books  for 
the  study  of  literature,  and  the  same  are  likewise  sold  at  a  re- 
duced rate  for  10  or  more  copies  of  the  same  publication,  and 
also  at  a  further  reduced  rate  for  100  or  more  copies  of  the  same 
publication,  and  the  same  publications  bound  in  linen  covers, 
without  other  or  further  change,  are  confessedly  sold  as  books ; 
all  of  which  facts  will  more  at  large  appear  by  reference  to  the 
printed  announcement,  catalogue,  or  advertisement  of  said  series 
issued  by  the  complainants  and  annexed  to  this  answer,  marked 
Exhibits  G  and  H,  and  prayed  to  be  read  as  a  part  hereof." 

The  answer  further  avers  that  the  revocation  of  the  certificate 
of  admission  to  the  mails  was  based,  not  upon  any  regulation  of 
the  Department,  but  on  the  sole  ground  that  the  publication 
aforesaid  was  not  admissible  to  the  mails  as  matter  of  the  sec- 
ond class,  because  it  was  not  such  as  defined  in  the  statute  mak- 
ing classification  of  mail  matter. 

Among  the  exhibits  are  the  following  numbers  of  the  "River- 
side Literature  Series'^:  First  A  complete  republication  of 
Henry  Esmond,  with  thick  paper  cover  and  linen  back.  Above 
the  title,  with  name  of  author  and  publishers,  appear  the  words 
'Riverside  Literature  Series"  in  large  letters.  Near  the  top 
of  the  cover  appears  the  following:  "Issued  monthly.  Septem- 
ber to  June,  No.  140  (Quintuple  Number).  February  7, 1900/'* 
Near  the  bottom  appears  list  of  prices:     "Single  numbers,  15 
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cents;  double  numbers,  30  cents;  triple  numbers,  45  cents, 
quadruple  numbers,  50  cents;  quintuple  numbers,  60  cents." 
Second.  Three  Outdoor  Papers,  by  T.  W.  Higginson,  No.  141. 
Third.  Sesame  and  Lilies,  by  John  Buskin,  No.  142.  Fourth. 
Plutarch's  Alexander  the  Great,  done  into  English  by  Sir 
Thomas  North,  No.  143.  Fifth.  The  Books  of  Legends,  by 
Horace  E.  Scudder,  No.  144.  All  of  these,  save  in  title,  date, 
and  number,  bear  the  same  imprint  as  Henry  Esmond,  Other  ex- 
hibits consist  of  catalogues  of  the  publishing  company,  giving 
titles,  prices,  etc  Prefatory  notes  in  these  announce  the  pur- 
pose of  the  publishers  "to  issue  in  inexpensive  form  for  school 
use  the  most  interesting  and  instructive  masterpieces  of  the  great- 
est writers  of  England  and  America,"  and  also  inform  the  pub- 
lic that  while  each  number  has  been  issued  in  paper  covers,  many 
single  numbers  and  many  combinations  of  numbers  have  been 
bound  in  linen  covers  in  response  to  a  demand  for  a  larger 
amount  of  material  in  a  single  volume  with  a  more  permanent 
binding.  The  price  list  gives  the  cost  of  the  paper  numbers  and 
also  the  bound  volumes.  Bound  volumes  sent  at  purchaser's  cost ; 
paper  backs  are  postpaid.  Many  other  publications  of  this  series 
and  by  other  publishers  were,  by  consent  of  parties,  exhibited  on 
the  hearing. 

The  sections  of  the  postal  laws  which  have  bearing,  direct  or 
indirect,  upon  the  subject-matter  of  the  controversy  are  the  fol- 
lowing : 

"Sec.  7.     That  mailable  matter  shall  be  divided  into  four 


"First.    Written  matter. 

"Second.     Periodical  publications. 

"Third.     Miscellaneous  printed  matter. 

"Fourth.    Merchandise." 

"Sec.  10.  That  mailable  matter  of  the  second  class  shall 
embrace  all  newspapers  and  other  periodical  publications  which 
are  issued  at  stated  intervals,  and  as  frequently  as  four  times  a 
year,  and  are  within  the  conditions  named  in  sections  12 
and  14." 

"Sec.  12.    That  matter  of  the  second  class  may  be  examined 
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at  the  office  of  mailing,  and  if  found  to  contain  matter  which  is 
subject  to  a  higher  rate  of  postage  such  matter  shall  be  charged 
with  postage  at  the  rate  to  which  the  inclosed  matter  is  subject ; 

^'Provided,  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  prohibit  the  insertion  in  periodicals  of  advertise- 
ments attached  permanently  to  the  same." 

"Sec.  14.  That  the  conditions  upon  which  a  publication  shall 
be  admitted  to  the  second  class  are  as  follows : 

"First  It  must  regularly  be  issued  at  stated  intervals,  as 
frequently  as  four  times  a  year,  and  bear  a  date  of  issue  and  be 
nimibered  consecutively. 

"Second.  It  must  be  issued  from  a  known  office  of  publi- 
cation. 

"Third.  It  must  be  formed  of  printed  paper  sheets,  without 
board,  cloth,  leather,  or  other  substantial  binding,  such  as  dis- 
tinguished printed  books  for  preservation  from  periodical  pub- 
lications. 

"Fourth.  It  must  be  originated  and  published  for  the  dis- 
semination of  information  of  a  public  character,  or  devoted  to 
literature,  the  sciences,  arts,  or  some  special  industry,  and  hav- 
ing a  legitimate  list  of  subscribers :  Provided,  however.  That 
nothing  herein  contained  shall  be  so  constnied  as  to  admit  to  the 
second-class  rate  regular  publications  designed  primarily  for  ad- 
vertising purposes,  or  for  free  circulation,  or  for  circulation  at 
nominal  rates." 

"Sec.  15.  That  foreign  newspapers  and  other  periodicals  of 
the  same  general  character  as  those  admitted  to  the  second  class 
in  the  United  States  may,  under  the  direction  of  the  Postmaster- 
General,  on  application  of  the  publishers  thereof  or  their  agents, 
be  transmitted  through  the  mails  at  the  same  rates  as  if  published 

in  the  United  States. 
********** 

"Sec.  17.  That  mail  matter  of  the  third  class  shall  embrace 
books,  transient  newspapers  and  periodicals,  circulars,  and  other 
matter  wholly  in  print  (not  included  in  section  12),  proof  sheets, 
corrected  proof  sheets,  and  manuscript  copy  accompanying  the 
same,  and  postage  shall  be  paid  at  the  rate  of  1  cent  for  each  2 
Vox.  XXII— 16 
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ounces  or  fractional  part  thereof  and  shall  fully  be  prepaid  by 
postage  stamps  affixed  to  said  matter. 

"Printed  matter  other  than  books  received  in  the  mails  from 
foreign  countries  under  the  provisions  of  postal  treaties  or  con- 
ventions shall  be  free  of  customs  dutv,  and  books  which  are  ad- 
mitted  to  the  international  mails  exchanged  under  the  provisions 
of  the  Universal  Postal  Union  Convention  may,  when  subject  to 
customs  duty,  be  delivered  to  addresses  in  the  United  States  un- 
der such  regulations  for  the  collection  of  duties  as  may  be  agreed 
upon  by  the  Secretary  of  the  Treasury  and  the  Postmaster-Gen- 
eral." 

Section  20  puts  in  the  fourth  class  all  matter  not  embraced  in 
the  first,  second,  and  third  classes,  with  certain  limitations  upon 
its  character,  weight,  etc 

"Sec  25.  That  publications  of  the  second  class,  one  copy  to 
each  actual  subscriber  residing  in  the  county  where  the  same  are 
printed,  in  whole  or  in  part,  and  published,  shall  go  free  through 
the  mails ;  but  the  same  shall  not  be  delivered  at  letter-carrier  of- 
fices, or  distributed  by  carriers,  unless  postage  is  paid  thereon  at 
the  rate  prescribed  in  section  thirteen  [6]  of  this  act:  Provided, 
That  the  rate  of  postage  on  newspapers,  excepting  weeklies,  and 
periodicals  not  exceeding  two  ounces  in  weight,  when  the  same 
are  deposited  in  a  letter-carrier  office  for  delivery  by  its  carriers, 
shall  be  uniform  at  1  cent  each." 

Mr.  John  0.  Johnson  and  Mr.  Henry  H.  Glassie,  Special  As- 
sistants to  the  Attorney-General,  for  the  appellant. 

Mr.  Holmes  Conrad  and  Mr.  William  S.  Hall,  for  the  appel- 


1.  The  doctrine  of  res  ad  judicata  is  not  confined  to  the  final 
judgments  of  courts,  but  extends  to  those  of  every  tribimal, 
whether  boards,  commissioners,  or  departments,  charged  with 
the  power  and  duty  of  hearing  and  determining  matters  sub- 
mitted for  their  decision.  Johnson  v.  Tousley,  13  Wall.  72 ; 
Belcher  v.  Linn,  24  How.  508 ;  Brown  v.  Jackson,  7  Wheat  218 ; 
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Sanford  v.  Sanford,  139  U.  S.  642.  And  if  the  Poetmaster-Gen- 
eral  acted  in  a  judicial  rather  than  in  a  ministerial  capacity  in 
determining  on  May  5,  1902,  that  these  publications  did  not  fall 
within  second-class  matter,  entitled  to  pound-rate  privileges,  then 
he  must  have  acted  in  like  capacity  on  September  15,  1900,  when 
he  decided  that  they  were  in  the  second-class  privileges,  and  it 
was  not  competent  for  him,  any  more  than  it  would  be  for  a 
court,  to  reverse  and  annul  his  previous  final  judgment  If  he 
is  judicial  for  one  purpose  he  is  judicial  for  all  in  the  same  mat- 
ter. 

2.  Where  Congress  has  defined  and  prescribed  the  character- 
istics of  second-class  matter,  it  is  not  competent  for  the  Postmas- 
ter-General, by  his  rules  and  regulations,  to  repeal,  modify  in 
any  respect  or  to  any  extent  the  effect  of  the  act  of  Congress. 
Act  of  Congress  of  March  3, 1879,  chap.  180,  §§  10, 12,  and  14-, 
Act  of  Congress  of  March  3,  1886  (23  St.,  386).  Congress  not 
having  empowered  the  Postmaster-Gteneral  to  act  judicially  as  to 
this  classification  of  mail  matter,  and  the  matter  to  be  ascertained 
in  this  case  having  been  already  ascertained  and  acted  upon  by 
the  Department  for  many  years,  the  duties  and  powers  of  the 
Postmaster-General  in  1902  were  plainly  ministerial,  and  not 
judicial ;  and  it  is  difficult  to  understand  how,  when  the  condi- 
tions remained  as  they  had  been  for  many  years,  he  could  reverse 
the  conclusion  so  long  settled.  See  Teal  v.  Felton,  12  How.  291, 
292. 

3.  A  long-established,  uniform  construction  by  an  executive 
department  should  not  be  disregarded  where  persons  have  con- 
tracted with  the  government  upon  the  faith  of  such  construction. 
United  States  v.  Gi^aham,  110  U.  S.  219.  From  the  17th  of 
March,  1886,  to  5th  of  May,  1902,  a  period  of  sixteen  years,  the 
complainants  here  sent  tliese  publications  through  the  mails, 
after  first  obtaining  a  certificate  from  the  PoslH>ffice  Department 
that  it  had  been  "determined  by  the  Third  Assistant  Postmaster 
General  to  be  a  publication  entitled  to  admission  into  the  mails 
at  the  pound  rate  of  postage,  and  entry  of  it  as  such  is  according- 
ly made  upon  the  books  of  this  office."  On  the  faith  of  this  deter- 
mination they  had  made  contracts  with  their  subscribers  through- 
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out  the  United  States,  on  terms  which  were  calculated  and  fixed 
on  the  ''pound  rate  of  postage."     They  had,  during  this  period, 
largely  increased  the  volume  of  their  publications ;  had  extended 
the  field  of  their  operations  and  multiplied  their  contracts,  and 
to  that  extent  had  greatly  enlarged  their  obligations.     These  are 
yet  in  binding  force  and  operation,  and  must  be  met  and  fulfilled 
by  them.     The  question  is  thus  presented  here ;     Has  the  pres- 
ent Postmaster-General  the  lawful  power  and  right,  by  a  differ- 
ent and  novel  construction  of  the  act,  to  deprive  complainants  of 
the  right,  so  acquired,  and  entail  upon  them  the  vast  pecuniary 
loss,  which  must  be  consequent  upon  this  capricious  change  of  the 
law.     See  United  States  v.  Alabama  R.  R.  Co.  142  U.  S.  621 ; 
Teal  V.  Felton,  12  How.  139.     The  contract  is  of  the  simplest 
character.     The  United  States  say  in  effect  to  every  citizen :     If 
and  when  the  prescribed  rate  of  postage  is  paid  we  will  carry  and 
deliver  your  mail  matter  for  you.     The  United  States  thus  as- 
sumed a  contractual  obligation,  for  the  breach  of  which  they  are 
answerable  in  damages,  or  from  the  wilful,  threatened  breach  of 
which  they  may  be  restrained  by  injunction.     Inierprise  Asstn, 
V.  Zumstein,  37  U.  S.  Appeals,  71 ;  Moore  v.  Robins,  96  U.  S. 
530,  535 ;  Noble  v.  Union  River  Logging  Railroad,  147  U.  S. 
170 ;  United  States  v.  Stone,  2  Wallace,  535.     The  courts  will 
never  intervene  in  cases  that  are  pending  in  the  Departments, 
awaiting  the  exercise  of    their  administrative    functions,    but 
where  those  fimetions  have  been  fully  and  finally  exercised,  and 
rights  have  been  adjudged,  then  are  those  Departments  functus 
officio  as  to  such  cases,  and  further  remedy  must  be  sought  in  the 
courts  of  equity.     Johnson  v.  Towsley,  13  Wallace,  86. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court: 

1.  The  case  at  bar  is  distinguishable  from  that  of  Payne  v. 
United  Staies  ex  rel.  Naiional  Railway  Publishing  Co. 
20  App.  D.  C.  581,  inasmuch  as  there  is  not  only 
some  difference  in  the  facts  relating  to  the  respective  publica- 
tions, but  also,  and  particularly,  for  the  reason  that  the  action  of 
the  Postmaster-General  in  that  case  was  based  upon  a  regulation 
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of  his  Department,  in  excess  of  his  authority,  because  it  made  a 
substantial  addition  to  the  requirements  of  the  statute. 

Upon  the  practical  admission,  as  apprehended  by  the  court  in 
that  case,  that  the  plaintiff  had  complied  with  the  requirements 
of  the  statute  itseK,  and  had  been  denied  the  admission  of  its 
publication  to  the  mails  as  matter  of  the  second  class,  by  virtue  of 
the  unauthorized  regulation,  it  was  held  that  the  Postmaster-Gen- 
eral owed  it  the  performance  of  a  simple  duty  plainly  imposed  by 
the  act  of  Congress  that  was  enforceable  through  the  writ  of  man- 
damus. 

The  same  question  touching  the  judicial  power  to  supervise  the 
determination  of  the  head  of  the  Postoffice  Department  respect- 
ing the  admission  of  publications  to  carriage  in  the  mails  at  sec- 
ond-class rates  has  been  raised  and  argued  in  the  case  at  bar  in 
application  to  the  facts  disclosed  by  the  record. 

And  the  general  question  of  the  extent  and  limitations  of  this 
power  is  not  affected  by  differences  in  the  form  of  relief  sought, 
whether  mandamus  in  one  case  or  injunction  in  another.  The 
difference  of  the  operation  of  the  two  remedies  in  a  particular 
case,  as  illustrated  in  Payne  v.  Boies  &  G.  Co.  post,  p.  250, 
would  seem,  however,  to  suggest  the  exercise  of  greater  circum- 
spection where  the  remedy  sought  is  injunction,  which  may  have 
a  continuing  mandatory  operation. 

With  these  suggestions  we  will  pass  the  question,  and  consider 
the  case  upon  its  merits,  which  have  been  fully  and  ably  argued 
upon  both  sides,  believing  that  on  account  of  litigation,  both 
pending  and  imminent,  the  public  and  private  interests  will  be 
better  served  by  so  doing. 

2.  It  appears  that  the  publications  of  the  "Riverside  Litera- 
ture Series"  comply  with  the  conditions  of  §  14  of  the  statute  in 
that  they  are  regularly  issued  from  a  known  office  of  publication, 
at  stated  intervals,  as  frequently  as  four  times  a  year,  bear  a  date 
of  issue,  are  numbered  consecutively,  and  are  formed  of  printed 
paper  sheets,  without  board,  cloth,  leather,  or  other  substantial 
binding,  such  as  distinguish  printed  books  for  preservation  from 
periodical  publications.  For  the  present  purpose  it  may  be  as- 
sumed that  they  are  all  originated  for  the  dissemination  of  infor- 
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mation  of  a  useful  character  or  devoted  to  literature  and  have  a 
legitimate  list  of  subscribers.  The  question  then  arises:  Are 
these  publications — Henry  Esmond,  Plutarch's  Life  of  Alex- 
ander, and  others — ^books,  and  therefore  mailable  matter  of  the 
third  class  as  defined  in  §  17 ;  or,  as  a  result  of  their  issue  in  con- 
secutive numbers  and  parts  of  the  ''Riverside  Literature  Series/' 
do  they  constitute  a  periodical  publication,  and  become  mailable 
matter  of  the  second  class,  as  defined  in  §§  10  and  14  ? 

We  think  tiiat  there  is  but  one  reasonable  answer  to  this  ques- 
tion, and  that  has  been  given  by  the  Postmaster-General. 

Henry  Esmond,  when  given  to  the  world  by  the  genius  of 
Thackeray  in  1852,  and  whether  issued  by  the  publisher  in  paper 
covers  or  with  board,  cloth,  leather,  or  other  substantial  binding, 
was  a  book  in  every  sense  of  the  word.  Republished  singly  at 
any  time  since  the  enactment  of  the  present  postal  law,  and 
mailed,  either  bound  or  unbound,  it  has  been,  and  is  now,  unques- 
tionably subject  to  postage  as  matter  of  the  third  class. 

Does  it  become  any  the  less  a  book  when,  there  being  no  pro- 
tecting copyright,  it  may  be  republished  verbatim  under  its  orig- 
inal title,  with  the  addition  of  a  number  of  a  named  series  con- 
sisting of  books  by  other  authors,  numbered  consecutively,  and 
issued  at  stated  periods  not  less  than  four  times  a  year  ? 

Can  the  well-known  book  lose  its  identity  and  become  com- 
pletely merged  in  a  periodical  publication  through  the  adoption 
and  imprint  of  these  additions  ? 

Surely  Congress  could  have  contemplated  no  such  possibility 
when  it  undertook  the  complete  classification  of  mail  matter, 
putting  books  in  one  class  and  periodical  publications  in  another. 

It  is  a  matter  of  common  knowledge  that  when  these  statutes 
were  enacted  there  were  in  existence  many  long-established  peri- 
odical publications,  known  generally  as  magazines  and  reviews, 
that  had  been  regularly  issued  in  consecutive  numbers  at  stated 
periods  not  less  than  four  times  a  year  from  well-known  oflSces 
of  publication.  These,  while  purchased  and  sold  by  book  and 
newsdealers,  were  in  great  part  sent  through  the  mails  to  indi- 
vidual subscribers  throughout  the  country. 

Conceiving  that  such  of  these  as  disseminated  information  of 
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a  public  character  or  were  devoted  to  literature,  tlie  sciences,  arts, 
or  some  special  industry,  and  had  legitimate  lists  of  subscribers, 
were  of  educational  value  and  promotive  of  the  public  good,  Con- 
gress undertook  to  encourage  their  circulation  along  with  the  or- 
dinary newspapers  of  more  frequent  issue  by  admitting  them  to 
carriage  in  the  mails  at  an  exceptionally  low  rate.  Each  of 
these  had  a  single  general  name ;  consecutive  numbers,  alike  in 
size,  prints  etc.,  were  but  parts  of  one  continuous  publication, 
having  no  sub-title  or  other  specific  designation  to  distinguish 
them  from  each  other.  A  publication  of  the  kind  is  commonly 
called  a  periodical,  and  answers  the  definition  of  that  word  as 
given  in  the  Century  Dictionary : 

"A  publication  issued  at  regular  intervals  in  successive  num- 
bers or  parts,  each  of  which  (properly)  contains  matter  on  a  va- 
riety of  topics  and  no  one  of  which  is  contemplated  as  forming  a 
book  by  itself." 

In  view  of  the  general  character  of  the  periodical  publications 
of  the  time,  and  the  collocation  of  descriptive  words  in  §  10 — 
"all  newspapers  and  other  periodical  publications" — we  think  it 
reasonable  to  believe  that  the  framers  of  the  law  regarded  peri- 
odical publications  and  periodicals  as  synonymous. 

This  inference  seems  reduced  to  certainty  by  the  language  of 
succeeding  sections  of  the  same  statute.  In  §  16  we  find  that 
"foreign  newspapers  and  other  periodicals  of  the  same  general 
character  as  those  admitted  to  the  second  class  in  the  United 
States"  shall  be  transmitted  at  the  same  rates  as  if  published 
therein. 

If,  then,  the  contention  on  behalf  of  the  appellees  be  correct, 
an  English  publisher  might  republish  all  of  Thackeray's  novels 
under  the  adopted  title  of  some  literature  series,  in  consecutive 
numbers,  issued  at  least  four  times  a  year,  and  not  only  transmit 
them  to  subscribers  through  the  mails  of  the  United  States  as  sec- 
ond-class mail  matter,  but  also,  it  seems,  secure  their  entry  free 
of  customs  duty  by  the  concluding  provision  of  §  17.  Again, 
whilst  by  §  10  the  regular  newspaper  and  periodical  publications 
are  made  matter  of  the  second  class,  §  17  embraces  "transient 
newspapers  and  periodicals"  in  the  third  class.     Finally,  in  § 
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25,  which  gives  free  carriage  within  the  home  county  to  publica- 
tions of  the  second  class,  the  proviso  relating  to  postage  when  de- 
livery shall  be  made  by  carrier  uses  the  word  "periodicals"  alone^ 

The  periodicals  or  periodical  publications  above  mentioned 
may  well  be  described  as  "originated  and  published  for  the  dis- 
semination of  useful  information  or  devoted  to  literature,  the 
sciences,  arts,  or  some  special  industry."  On  the  other  hand,  the 
several  nimibers  of  the  "Kiverside  Literature  Series"  that  have 
been  named — each  a  complete  independent  work — are,  as  de- 
scribed in  the  publisher's  catalogue,  "masterpieces  of  the  great- 
est writers  of  England  and  America."  They  constitute  litera- 
ture and  are  not  accurately  defined  as  "devoted  to  literature." 

It  is  to  be  observed  also  that  the  provisions  of  §  14  are  not  de- 
scriptive of  the  periodical  publications  named  in  §  10,  but  ex- 
press limitations  upon  the  admission  of  such  publications  to  car- 
riage as  second-class  matter  under  the  head  of  conditions  to  which 
they  must  conform  before  the  privilege  can  be  enjoyed.  One  does 
not  look  to  them  to  determine  what  is  a  periodical  publication, 
but  to  ascertain  whether,  being  such  a  publication  as  is  embraced 
by  §  10,  it  also  answers  the  conditions  imposed.  Viewed  in  this 
light,  there  is  no  substantial  weight  in  the  argument  based  on  the 
concluding  words  of  the  third  condition  that  relates  to  binding, 
namely,  "such  as  distinguish  printed  books  for  preservation  from 
periodical  publications.".  These  words  are  to  some  extent  con- 
fusing, but  it  would  do  violence  to  approved  rules  of  construc- 
tion to  give  them  the  effect  of  controlling  the  meaning  of  peri- 
odical publications  when  the  same  shall  have  complied  with  other 
formal  conditions.  The  words  are  apparently  superfluous,  and 
if  used  with  any  purpose  it  would  rather  seem  to  be  to  emphasize 
the  limitation  to  unbound  periodicals. 

Another  feature  that  distinguishes  the  "Riverside  Literature 
Series"  from  the  ordinary  periodical  is  that  it  has  no  %ack  num- 
bers" that  may  become  practically  valueless  and  dead  matter,  so 
to  speak,  in  so  far  as  the  mailing  privilege  is  concerned.  No.  1, 
first  issued  in  1886,  is  as  much  alive  as,  and  possibly  more  than, 
the  latest  number  of  1902  or  1903.  It  is  Longfellow's  Evange- 
line, and  the  catalogue  of  1902  announces  "a  new  and  enlarged 
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edition,  with  introduction,  notes,  and  illustrations — the  only  au- 
thorized school  edition,"  and  offers  it  in  paper  covers  or  bound  in 
cloth. 

After  sixteen  years  it  continues  to  be  mailed  as  matter  of  the 
second  class  to  subscribers  when  in  paper  covers  bearing  the  num- 
ber, and  as  matter  of  the  third  class  to  purchasers  when  more  sub- 
stantially bound.  Any  inquiry  into  what  may  be  meant  by  the 
condition  requiring  a  legitimate  list  of  subscribers  is  precluded 
by  the  allegation  of  the  bill  to  that  effect,  which  has  not  been  de- 
nied. 

Whether  such  requirement  is  answered  by  lists  of  dealers  who 
order  from  time  to  time  exclusively  for  sale,  and  that  embrace 
none  of  the  single  subscribers,  common  with  the  ordinary  peri- 
odicals, is,  however,  a  question  which  the  Postmaster-General 
may  be  called  upon  to  decide  when  admissions  to  the  mail  are 
demanded. 

3.  The  fact  that  appellees  may  have  made  large  contracts  for 
the  future  delivery  of  their  publications,  at  prices  founded  on 
confidence  in  the  continuation  of  the  certificate  of  admission  to 
the  mails  at  second-class  rates,  that  was  issued  under  a  former  ad- 
ministration of  the  Postotfice  Department,  does  not  entitle  them 
to  the  injunction  granted  under  what  we  regard  as  an  incorrect 
interpretation  of  the  law.  The  courts  ought  to,  and  do,  give 
great  weight  to  the  long-continued  practice  of  an  executive  de- 
partment, founded  on  the  interpretation  of  a  statute  conferring 
powers  and  duties  of  administration,  but  never  a  controlling 
weight  save  in  cases  of  doubtful  construction.  In  view  of  the 
importance  of  general  stability,  the  succeeding  heads  of  a  de- 
partment may  well  give  greater  weight  than  the  courts  to  the  de- 
cisions of  their  predecessors,  but  they  have  a  right  to  reverse  a 
practice,  even  long  continued,  when  clearly  convinced  that  it  is 
founded  on  an  incorrect  interpretation  of  the  law.  Save  in  re- 
spect of  a  subject-matter  finally  closed  and  settled  under  the 
former  practice,  the  decision  on  which  that  practice  is  founded 
contains  no  element  of  estoppel  or  res  judicata,  as  the  doctrines 
thereof  are  applicable  in  judicial  proceedings.  Were  an  at- 
tempt made  now  to  reopen  the  question  as  to  mail  matter  carried 
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under  the  former  permission,  and  collect  additional  postage,  the 
question  would  be  a  very  difiPerent  one. 

In  conclusion,  it  may  be  remarked  that  the  certificate  relied 
on  is  a  mere  license,  and  by  its  own  express  declaraticMi  continues 
until  revoked. 

In  accordance  with  these  conclusions,  we  must  reverse  the  de- 
cree appealed  from,  with  costs,  and  remand  the  cause  to  the  court 
below  with  direction  to   dismiss   the  bill.    It  is  so  ordered. 

Reversed, 

Affirmed  by  the  Supreme  Court  of  the  United  States,  194  U. 
S.  88. 


PAYNE,  Postmaster-General,  v.  BATES  &  GUILD  COM- 
PANY. 


Untied  States  Maius;  Second  Class  Mail  Matter;  Injunctions;  Dis- 
cretion. 

An  injunction  will  not  lie  to  compel  the  Postmaster-General  to  admit  to  the 
mails  as  second-class  mail  matter,  a  new  publication  entitled  Mtuters 
in  Music,  a  Monthly  Magazine,  bearing  the  imprint  Mozart,  and  con- 
taining a  biographical  sketch  of  that  musician,  and  a  number  of  pages 
of  printed  music  selected  from  his  compositiona,  which  publication  has 
been  refused  admission  to  the  mails  at  second-class  rates  on  an  appli- 
cation of  the  publishers;  the  question  of  the  admissibility  of  the  same 
at  such  rates  imder  the  postal  laws  and  regulations  being  one  calling 
for  the  exercise  of  discretion  on  the  part  of  the  Postmaster-General  in 
deciding  it  and  not  requiring  the  doing  of  a  mere  ministerial  aet  (fol- 
lowing Payne  v.  Houghton,  ante,  p.  234). 

No.  1309.     Submitted  May  19.  1903.     Decided  June  5.  1903. 

Heauino  on  an  appeal  by  the  Postmaster-General  from  a  de- 
cree of  the  Supreme  Court  of  the  District  of  Columbia  awarding 
an  injunction  restraining  him  from  excluding  a  publication  of 
the  complainant  from  entry  and  transportation  in  the  mails  at 
second  class  rates.  Reversed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  John  G.  Johnson  and  Mr,  Henry  H.  Glassie,  special  as- 
sistants to  the  Attorney-General,  for  the  appellant 
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Mr.  Holmes  Conrad  and  Mr.  William  8.  Hail  for  the  ap- 
pellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court: 

The  bill  for  injunction  in  this  case  is  similar  in  respect  of 
formal  allegations  to  that  in  No.  1303,  Payne  v.  Houghton,  and 
others,  with  which  it  was  argued  and  submitted  by  the  same 
counsel  [see  ante,  p.  234].  The  publication  is  entitled  Mas- 
ters in  MiLsiCj  a  Monthly  Magazine,  and  was  begun  in  Janu- 
ary, 1903.  The  first  number,  filed  as  an  exhibit  with  the  bill, 
bears  the  imprint,  Mozart.  It  contains  a  brief  biographical 
sketch  of  the  distinguished  musician,  some  critical  notes,  and 
then  32  pages  of  sheet  music,  selected  from  the  compositions  of 
the  master.  Immediately  after  the  publication  of  this  first 
number,  its  admission  to  the  mails  as  secc»nd-class  matter  was  de- 
manded on  the  ground  that  it  was  a  periodical  publication  with- 
in the  meaning  of  the  10th  section  of  the  postal  law,  and  com- 
plied with  the  conditions  prescribed  in  the  14th  section. 

Permission  was  refused  by  the  Postmaster-General,  and  the 
bill  was  filed  January  27,  1903,  for  an  injunction  to  restrain 
him  from  excluding  the  said  publication  from  entry  and  trans- 
portation in  the  mails  at  second-class  rates. 

As  but  one  number  of  the  Masters  in  Music  had  made  its  ap- 
pearance when  the  bill  was  filed,  it  is  unnecessary  to  consider 
whether  the  contemplated  series  is  subject  to  the  objections 
raised  against  the  Kiverside  Tiiterature  Series,  in  Payne  v. 
Houghton,  ante,  234,  or  may  properly  fall  within  the  class  of 
periodicals  to  which,  as  was  h^ld  in  that  case,  the  second-class 
mailing  privilege  is  limited.  When  application  was  made  to 
the  Postmaster-General,  the  question  was  one  that  unquestion- 
ably demanded  the  exercise  of  discretion  in  deciding  it.  As 
but  one  number  had  been  issued,  and  that,  stripped  of  its  cover 
with  the  designation  of  Magazine,  would  have  all  the  ap- 
pearance of  an  unbound  book,  the  facts  relating  to  the  contents 
of  future  numbers  could  only  be  obtained  from  the  representa- 
tions made  by  the  publishers.     Whilst  he  may  undoubtedly  ac- 
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cept  these  representations  in  the  case  of  a  new  publication,  when 
.satisfied  with  the  conformity  of  the  first  number,  he  is  not  bound 
to  do  so.  If  not  satisfied,  he  could  insist  upon  a  literal  compli- 
ance with  all  of  tlie  conditions  of  §  14,  before  taking  final  action. 

The  facts  of  this  particular  case  illustrate  the  danger  of  grant- 
ing relief  by  way  of  mandatory  injunction,  as  has  been  done  in 
this  case.  By  the  terms  of  the  final  decree  the  complainant  is 
declared  "entitled  to  have  its  publication  entered,  received,  and 
transmitted  through  the  mails  as  matter  of  the  second  class"  and 
the  Postmaster-General  is  perpetually  restrained  from  denying 
to  the  complainant  the  receipt,  entry,  and  transmission  through 
the  mails  of  its  publication  entitled  Masters  in  Music  as  mail- 
able matter  of  the  second  class  *  *  *  and  also  from  refus- 
ing to  receive  said  publication  and  transmit  the  same,  etc.  No 
matter,  then,  what  may  be  the  particular  contents  of  future  num- 
bers of  the  Masters  in  Music,  the  Postmaster-General  is  bound 
to  receive  and  transport  them  as  second-class  mail  matter  as  long 
as  they  retain  a  paper  cover  and  bear  the  title  of  the  first  number 
issued. 

We  are  of  the  opinion  that  the  decision  required  of  the  Post- 
master-General in  the  application  of  the  complainant  was  not  a 
mere  formal  or  ministerial  act.  As  was  said  in  the  recent  case 
of  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190  U» 
S.  316,  47  L.  ed.  1074,  23  Sup.  Ct.  Kep.  698. 

"Having  jurisdiction  to  decide  at  all,  he  had  necessarily  juris- 
diction, and  it  was  his  duty  to  decide  as  he  thought  the  law  was, 
and  the  courts  have  no  power  whatever  under  those  circumstan- 
ces to  review  his  determination  by  mandamus  or  injunction. 
*  *  *  If  this  writ  were  granted,  we  would  require  the  Sec- 
retary of  the  Interior  to  repudiate  and  disaffirm  a  decision  which 
he  regarded  it  his  duty  to  make  in  the  exercise  of  that  judgment 
which  is  reposed  in  him  by  law,  and  we  should  require  him  to 
oome  to  a  determination  upon  the  issues  involved  directly  oppo- 
site to  that  which  he  had  reached,  and  which  the  law  conferred 
upon  him  the  jurisdiction  to  make.  *  *  *  The  responsi- 
bility, as  well  as  the  power,  rests  with  the  Secretary,  uncon- 
trolled by  the  courts.'* 
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The  decree  will  be  reversed,  with  costs,  and  the  cause  remand- 
ed with  direction  to  dismiss  the  bill.     It  is  so  ordered. 

Reversed. 

Affirmed  by  the  Supreme  Court  of  the  United  States,  194  U. 
S.  106. 


FONTANO  V.  BOBBINS.* 


Building  Contracts;   Abchitects,  General  Powers  or. 

1.  Although  a  contract  for  interior  marble  work  in  a  church,  which  pro- 

vides that  the  work  shall  be  commenced  when  the  walls  are  up  and  the 
roof  on  and  that  the  owner  shall  provide  all  labor  and  materials  not 
included  in  the  contract  in  such  manner  as  not  to  delay  the  progress  of 
the  work,  and  in  the  event  of  failure  so  to  do,  thereby  causing  loss  to 
the  contractor,  that  the  owner  will  re-imburse  the  contractor  for  such 
loss,  also  provides  that  the  work  shall  be  done  under  the  direction  and 
to  the  satisfaction  of  the  owner's  architects,  the  architects  under  such 
a  contract  have  no  power  to  change  the  contract  without  the  consent  of 
the  contractor  and  require  him  to  proceed  with  the  work  before  the 
^^  walls  are  up  and  the  roof  on. 

2.  Where  a  building  contract  does  not  so  provide,  an  architect  is  not  the 

general  agent  of  the  owner  and  has  no  power  to  change  the  plans  of  the 
work,  and  especially  not  to  the  detriment  of  the  contractor. 

3.  Where  a  building  contract  provides  that  the  contractor  under  the  direc- 

tion and  to  the  satisfaction  of  the  architects  will  provide  all  of  the  ma- 
terials and  perform  all  of  the  work  mentioned  in  the  specifications  and 
drawings  made  by  the  architects  and  made  parts  of  the  contract,  such 
provisions  mean  only  such  supervision  and  direction  by  the  architects 
looking  to  the  execution  and  completion  of  the  work  according  to  the 
plans  and  specifications  as  may  be  proper  to  be  given  to  efi'ect  that  end. 
Such  provision  makes  it  the  duty  of  the  architect  to  see  that  the  con- 
tract is  complied  with,  not  violated. 

4.  Foniano  v.  Rohbins,  18  App.  D.  C.  402,  followed. 

No.  1287.     Submitted  April  22,  1003.     Decided  Jime  25.  1903. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia  upon  the  verdict  of  a 
jury  in  an  action  of  covenant  upon  a  building  contract       Be- 
versed. 
•See  Fontano  v.  Rohbina,  18  App.  D.  C.  402, 
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The  CouBT  in  the  opinion  stated  the  case  as  follows: 

This  case  has  been  in  this  court  on  a  former  appeal  taken  by 
the  present  appellant,  Prime  Fontano,  who  was  the  plaintiff  in 
the  court  below.  Fontano  v.  Rohhins,  18  App.  D.  C.  402.  The 
former  appeal  was  taken  from  the  ruling  of  the  court  below,  di- 
recting a  verdict  for  the  defendant^  upon  the  evidence  produced 
for  the  plaintiff,  and  without  hearing  evidence  for  the  defendant. 
That  ruling  was  reversed  by  this  court,  and  the  cause  was  re- 
manded for  a  new  trial.  Upon  the  second  trial,  after  the  evi- 
dence had  been  given  for  both  plaintiff  and  defendant,  the  case 
was  again  taken  from  the  jury,  upon  the  supposed  ground  of  de- 
fect of  evidence  to  entitle  the  plaintiff  to  recover.  To  the  grant- 
ing of  this  instruction  at  the  instance  of  the  defendant,  the  plain- 
tiff excepted ;  and  this  exception  presents  the  principal  question 
for  decision  on  this  appeal. 

The  action  is  one  of  covenant  upon  a  contract  under  seal,  dated 
August  19,  1895,  and  entered  into  between  the  plaintiff,  Primo 
Fontano,  of  Carrara,  Italy,  and  the  defendant,  then  Miss  Mary 
Helen  Carroll,  now  Mrs.  Bobbins,  of  Maryland,  for  the  supply 
and  erection  of  certain  artistic  work  in  the  interior  of  the  church 
of  St  Matthew,  in  the  city  of  Washington,  District  of  Columbia. 
The  price  to  be  paid  for  the  w^ork  and  material  to  be  supplied 
and  erected  was  $28,600,  according  to  the  contract  The  action 
is  brought  to  recover  the  sum  of  $3,888.10  on  account  of  time  lost 
and  extra  expenses  incurred,  by  reason  of  delay,  caused  the  plain- 
tiff in  the  performance  of  his  work  and  undertaking  under  the 
contract  The  plaintiff's  undertaking  was  that  he  would,  under 
the  direction  and  to  the  satisfaction  of  certain  architects,  provide 
all  the  materials  and  perform  all  the  work  shown  in  the  drawings 
and  specifications  of  said  architects  "for  the  interior  marble  fin- 
ish of  the  chapel  of  St.  Anthony  of  Padua,  in  the  church  of  St 
Matthew,  Washington,  D.  C,  including  the  ceiling  of  decorative 
plaster  work,  and  the  three  windows  of  transparent  alabaster, — 
all  set  up  in  place  complete.  The  work  was  to  be  completed  on  or 
before  October  1,  1896.  Provision,  however,  was  made  for  the 
extension  of  the  time  set  for  completion,  upon  certain  events  and 
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contingencies  that  might  occur ;  among  them  "the  neglect,  delay, 
or  default  of  the  owner,  or  the  architects,  or  of  any  other  con- 
tractor," and  so  forth. 

The  contract  between  the  plaintiff  and  defendant  is  very  full 
and  explicit  in  its  provisions,  and  seems  to  have  been  intended 
to  provide  for  all  conditions  and  contingencies  that  might  arise 
in  the  execution  of  the  work.  It  seems  to  have  been  prepared 
with  an  especial  view  of  not  only  securing  the  faithful  execution 
of  the  work,  but  of  protecting  the  rights  and  interests  of  both  par- 
ties to  the  contract  as  the  work  progressed.  Little  discretion  was 
left  to  either  party ;  and  careful  safeguards  were  provided,  to  en- 
able the  contractor  to  proceed  with  and  perform  the  work  within 
the  time  fixed,  and  according  to  the  terms  of  the  contract  The 
work  designed  being  of  an  interior  structure  and  finish,  it  was 
of  necessity  dependent,  to  a  large  extent,  upon  the  exterior  con- 
struction of  the  walls  and  covering  within  which  the  work  was  to 
be  done ;  and  the  contract  carefully  provides  for  such  condition 
of  the  walls  and  roofing  of  the  building  as  would  be  proper  and 
safe  for  the  performance  of  the  interior  work,  and  its  protection. 

The  parts  of  the  contract  most  materially  involved  in  this  ac- 
tion are  contained  in  articles  1,  2,  3,  and  8.  By  article  1,  it  is 
provided,  that  "the  contractor,  under  the  direction  and  to  the  sat- 
isfaction of  Heins  and  Le  Farge,  architects,  shall  and  will  pro- 
vide all  the  materials  and  perform  all  the  work  mentioned  in  the 
specifications  and  shown  on  the  drawings  prepared  by  the  said 
architects  for  the  interior  marble  finish  of  the  chapel  of  St.  An- 
thony of  Padua,  in  the  church  of  St.  Matthew,  Washington,  D. 
C,  including  the  ceiling  of  decorative  plaster  work,  and  the  three 
windows  of  transparent  alabaster, — all  set  up  in  place  complete ; 
which  drawings  and  specifications  are  identified  by  the  signa- 
tures of  the  parties  hereto.'* 

^'Article  2.  The  architects  shall  furnish  to  the  contractor  such 
further  drawings  or  explanations  as  may  be  necessary  to  detail 
and  illustrate  the  work  to  be  done,  and  the  contractor  shall  con- 
form to  the  same  as  part  of  this,  so  far  as  they  may  be  consisienf 
with  the  original  drawings  and  specifications  referred  to  un- 
identified," etc 
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"Article  3.  No  alterations  shall  be  made  in  the  work  shown  or 
described  by  the  drawings  and  specifications,  except  upon  a  writ- 
ten  order  of  the  architects,  and  when  so  made,  the  value  of  the 
work  added  or  omitted  shall  be  computed  by  the  architects,  and 
the  amount  so  ascertained  shall  be  added  to  or  deducted  from  the 
contract  price.  In  the  case  of  dissent  from  such  award  by  either 
party  hereto,  the  valuation  of  the  work  added  or  omitted  shall  be 
referred  to  three  disinterested  arbitrators,  one  to  be  appointed  by 
each  of  the  parties  to  this  contract,  and  the  third  by  the  two  thus 
chosen ;  the  decision  of  any  two  of  whom  shall  be  final  and  bind- 
ing, and  each  of  the  parties  hereto  shall  pay  one-half  of  the  ex- 
penses of  such  reference." 

"Article  8.  The  owner  agrees  to  provide  all  labor  and  ma- 
terials not  included  in  this  contract  in  such  manner  as  not  to 
delay  the  material  progress  of  the  work,  and  in  the  event  of  fail- 
ure so  to  do,  thereby  causing  loss  to  the  contractor,  agrees  that  he 
will  reimburse  the  contractor  for  such  loss ;  and  the  contractor 
agrees  that  if  he  shall  delay  the  material  progress  of  the  work  so 
as  to  cause  damage  for  which  the  owner  shall  become  liable  (as 
above  stated)  then  he  shall  make  good  to  the  owner  any  such 
damages,"  etc. 

The  defense  interposed  was  a  denial  of  causing  delay  to  the 
plaintiff  in  the  execution  of  his  work,  and  the  full  performance 
of  the  contract  on  the  part  of  the  defendant,  including  the  full 
payment  of  the  price  stipulated  to  be  paid  for  the  work.  The 
case  was  tried  upon  issue  joined  upon  this  plea. 

On  the  part  of  the  plaintiff,  it  was  showTi  in  proof,  that  soon 
after  the  signing  of  the  contract,  he  began  work  in  Carrara  on  the 
marble,  preparatory  to  having  the  same  ready  to  be  set  up  in  the 
chapel,  and  completed  within  the  time  prescribed  by  the  contract. 
That  in  May,  1896,  about  75  cases  of  the  marble  were  shipped, 
and  arrived  in  Washington  in  June,  1896 ;  and  that  practically 
all  the  marble  was  cut  and  ready  to  be  shipped  to  this  country 
in  June,  1896 ;  but  owing  to  the  fact  that  the  plaintiff  learned 
that,  at  that  time,  the  walls  of  the  chapel  had  not  been  completed, 
and  the  roof  had  not  been  begun,  he  did  not  forward  the  balance 
of  the  marble  as  he  was  about  to  do.     That  as  soon  as  the  plain- 
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tiff  learned  of  the  unfinished  condition  of  the  walls  and  the  roof 
of  the  chapel  he  directed  his  agent  here  to  notify  the  defendant, 
or  her  architects,  requesting  them  to  complete  the  walls  and  roof 
immediately,  as  he  was  ready  to  put  up  the  marble ;  and,  accord- 
ingly, his  agents  notified  the  architects  before  June,  1896,  and 
repeatedly  thereafter,  of  the  unfinished  condition  of  the  walls 
and  roof,  and  of  the  arrival  of  part  of  the  marble  in  this  country, 
and  of  the  readiness  of  the  plaintiff  to  b^n  the  setting  of  the 
same,  and  urged  them  to  complete  the  walls  and  roof,  but  no  re- 
ply was  ever  received  from  them. 

It  was  further  shown  in  proof,  that  the  foundation  to  the  main 
floor  level  of  the  chapel  was  built  by  the  architects  either  in  the 
early  spring  of  1896  or  in  1895,  and  that  no  more  work  was  done 
by  the  architects  until  they  started  to  carry  up  the  walls  in  the 
spring  of  1897.  That  in  June,  1897,  the  walls,  which  were  to 
be  about  30  feet  high,  were  up  about  from  10  to  12  feet,  or  pos- 
sibly 15  feet.  Proof  was  given,  tending  to  show,  that  if  the  walls 
had  been  up  and  the  roof  on  in  June,  1896,  the  plaintiff  was 
ready  and  could  have  completed  his  part  of  the  work 
within  two  or  three  months,  and  before  October  1st,  1896. 
That  the  unfinished  condition  of  the  walls  and  roof  continued, 
and  the  plaintiff,  in  the  spring  of  1897,  sent  his  brother  Cario- 
lano  to  this  country  to  urge  upon  the  architects  and  the  defend- 
ant the  necessity  of  completing  the  walls  and  roof  in  order  that 
he,  the  plaintiff,  might  complete  his  part  of  the  contract  That 
the  brother  arrived  here  early  in  June,  1897,  and  immediately 
went  to  see  the  architects,  and  informed  them  of  the  condition 
of  the  walls  and  roof,  and  told  them  that  the  chapel  was  not  ready 
to  receive  the  marble,  and  urged  them  to  hasten  the  completion  of 
the  walls  and  roof,  so  that  he  could  begin  the  setting  of  the  mar- 
ble. That  the  architects  told  him  that  the  chapel  was  not  ready 
to  receive  the  marble,  but  asked  him  to  put  up  part  of  the  marble 
first,  and  afterwards  they  could  go  on  with  the  walls  and  roof. 
This  he  refused  to  do ;  and  that  he  protested  against  setting  his 
marble  before  the  walls  were  up  to  the  height  required,  according 
to  the  plans  and  specifications,  and  before  the  roof  was  on.  That 
he  insisted  and  declared  to  the  architects,  that  the  marble  work 
Vol.  XXII— 17 
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was  too  delicate  to  be  exposed  to  the  weather.  That  Cariolano 
Fontano  told  the  architects  that  he  would  go  to  Washington  and 
see  what  could  be  done.  That  he  accordingly  came  to  Washing- 
ton June  11,  1897,  and  examined  the  chapel  and  found  the  walls 
up  only  22  feet,  and  the  chapel  was  not  closed  in,  and  the  roof  " 
not  on,  and  the  floor  was  two  inches  too  high  for  the  marble  work^ 
according  to  the  plans.  That  he  at  once  notified  the  architects 
that  he  could  not  go  on  with  the  work  in  its  then  condition. 
Thereupon,  one  of  the  architects  came  to  Washington  and  again 
requested  Fontano  to  go  on  with  the  work,  asking  him  to  make 
the  risers  one  inch  each  higher,  to  overcome  the  error  in  the 
height  of  the  floor ;  that  he,  Fontano,  told  the  architect  that  he 
would  do  his  best  to  go  on  with  the  marble  work,  and  commenced 
it  because  the  architect  requested  him  to  do  so.  That  he  put  up 
the  pedestals  under  the  arch  at  the  opening  into  the  church,  and 
about  21  feet  lineal  of  wainscoting;  but  that  he  stopped  work  be- 
cause of  several  thunder  storms,  during  which  the  rain,  beating 
on  the  walls,  came  down  on  the  marble  work,  staining  it,  and 
softening  the  plaster  in  which  the  columns  that  held  the  marble 
work  in  place  were  imbedded,  and  thus  loosening  the  marble 
from  the  fastenings.  That  he  again  notified  the  architects  that 
it  was  impossible  for  him  to  go  on  until  the  walls  were  up  and 
the  roof  on,  as  the  contract  and  specifications  provided,  and  again 
ui^ed  them  to  complete  the  walls  and  roof,  in  order  that  he  might 
go  on  with  the  work  to  completion.  He  also  testified  that  he  saw 
the  defendant  at  Coney  Island,  about  the  end  of  August^  1897^ 
and  he  informed  her  of  the  delay,  and  of  the  condition  of  the 
chapel,  and  requested  her  to  hurry  the  work  on  the  walls  and  the 
roof,  which  work  had  been  begun,  but  was  going  on  very  slowly. 
That  the  defendant  then  told  him  that  she  had  nothing  to  do  with 
the  brick  work  or  with  the  building  of  the  walls  and  roof,  and 
therefore  declined  all  liability  for  the  delay,  but  advised  the  wit- 
ness Fontano  to  go  back  to  Italy,  and  wait  there  until  the  chapel 
was  ready  for  the  marble  work.  But  witness  told  her  that  there 
was  no  use  of  his  going  back  to  Italy,  because  his  brother's  capi- 
tal was  all  sunk  in  this  undertaking,  and  he  would  have  nothing 
whatever  to  do  if  he  did  go  back,  as  his  brother  had  been  obliged 
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to  refuse  other  offers  of  contracts.  That  after  this  interview 
with  the  defendant,  the  witness  returned  to  Washington  hut  was 
compelled  to  wait  until  the  walls  were  up  and  the  roof  partially 
on.  That  the  work  of  building  up  the  walls  of  the  chapel  to  the 
required  height  was  begun  in  July  or  August,  1897,  and  as  soon 
as  the  walls  were  up  the  work  of  putting  on  the  roof  was  begun, 
and  was  completed  in  the  autunm  of  1897.  That  witness  com- 
menced the  setting  of  the  marble  work  on  the  18th  of  October, 
1897,  and  that  it  was  not  possible  for  him  to  commence  earlier. 
At  the  time  he  began,  for  the  second  time,  to  set  the  marble  work, 
the  roof  was  not  wholly  completed.  When  he  began  the  setting 
of  the  marble  in  October  he  found  that  the  marble  previously  set 
by  him  was  stained  and  loosened  from  the  walls,  and  that  the 
plaster  between  the  walls  was  rotten,  and  he  was  compelled  to 
take  it  all  down. 

The  plaintiff  himself  was  never  in  this  country,  but  he  was 
represented  by  his  brother  Cariolano  Fontano,  who,  by  profes- 
sion, was  an  expert  in  marble  and  marble  work.  The  testimony 
of  the  plaintiff  himself  was  taken  in  Italy,  and  he  testified  that, 
by  profession,  he  was  an  architect  and  sculptor,  and  that  prior 
to  December;,  1900,  he  owned  and  carried  on  his  workshop  in 
Carrara.  And,  among  other  tilings,  he  testified  that  the  drip- 
pings of  mortar  and  cement  on  marble,  and  rain  water  filtering 
in  the  walls  where  there  is  lime  and  cement,  stains  the  marble, 
corrodes  the  polish,  and  the  water  weakens  the  fastenings  with 
Avhich  the  marble  is  attached  to  the  walls,  affecting  the  solidity 
of  the  work ;  that  marble  can  be  more  easily  set  in  warm  than  in 
cold  weather. 

The  plaintiff  gave  further  evidence  tending  to  show  that  he 
was  delayed  for  about  two  months  on  account  of  the  failure  to 
put  up  the  frame  work  for  the  ceiling.  That  he  notified  the  archi- 
tect several  times  in  October,  November,  and  December,  1897, 
and  in  January,  1898,  of  the  delay  in  putting  up  the  frame  work 
for  the  decorative  ceiling ;  but  he  did  not  receive  the  diagram  of 
drawings  of  the  ceiling  until  early  in  February,  1898.  That  the 
plaintiff's  part  of  the  contract,  according  to  plans  and  specifica- 
tions, was  completed  on  the  15th  day  of  March,  1898. 
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The  plans  and  specifications,  which  weremade  parts  of  the  con- 
tract, expressly  provided  that  the  outside  walls  would  be  built, 
the  rough  concrete  floor  finished,  and  the  chapel  roofed  in  when 
the  contractor  commenced  to  set  the  marble  work.  It  was  further 
specified  and  provided  that  all  brick  work  supported  on  the  col- 
umns of  the  chapel  should  be  done  by  the  owner's  brickmasons 
at  such  times  and  in  such  manner  as  the  contractor  might  re- 
quire ;  the  contractor  should,  however,  keep  the  brickmasons  un- 
der his  supervision,  and  so  arrange  that  they  should  do  no  dam- 
age to  his  finished  work  or  materials  on  the  ground.  The  con- 
tractor was  required  to  clean,  and  keep  clean,  his  marble  work. 
And  all  the  work  was  provided  to  be  at  the  contractor's  risk,  and 
that  he  should  be  held  responsible  for  any  stains,  spots,  or  marks 
in  floors,  piers,  or  walls. 

On  the  part  of  the  defendant,  testimony  was  given  by  Heins, 
the  architect,  that  the  plaintiff  could  have  begun  his  work  in  the 
early  spring  of  1897,  and  that  he,  Heins,  directed  him  to  do  so ; 
that  he  told  Fontano  that  there  was  no  reason  why  he  should  not 
go  on ;  but  Fontano  said  he  could  not  go  on  with  his  work  because 
the  walls  were  not  up  and  the  roof  was  not  on,  as  the  contract  pro- 
vided, and  that  the  rain  would  spoil  his  worL  That  Fontano 
started  to  do  some  of  the  work  and  afterwards  stopped,  and  that 
witness  could  never  get  a  satisfactory  reply  as  to  his  reasons  for 
stopping ;  but  that  Fontano  said  something  about  the  work  that 
he  had  done  having  been  damaged  in  some  way.  That  witness 
notified  Fontano  in  writing  to  proceed  with  the  work,  but  that  he 
refused  to  go  on  until  the  walls  were  up  and  the  roof  on,  as  the 
contract  provided.  After  Fontano  refused  to  go  ahead  with  the 
work,  witness  started  the  carrying  up  of  the  walls  to  the  height 
required  by  the  contract,  and  also  the  putting  on  the  roof.  And 
the  defendant  introduced  evidence  further  to  show  that  the  mar- 
ble work  could  have  been  done  without  the  roof  being  on,  pro- 
vided the  plaintiff  had  protected  his  marble ;  and  that  he  could 
have  protected  his  work  by  wrapping  it  with  burlaps  and  excel- 
sior, and  boxing  it  in,  or  by  putting  over  it  a  canvas  roof;  but 
the  setting  up  of  the  marble  in  this  way  would  be  more  expensive 
than  if  the  roof  was  on ;  and  that,  with  this  protection,  the  plain- 
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tiff  ooiild  have  proceeded,  with  fair  safety,  but,  said  the  witness, 
^'there  are  always  chances  of  accidents  happening  whenever  you 
put  up  constructive  works."  That  had  plaintiff  gone  to  work 
before  the  roof  was  on,  his  marble  might  have  been  stained,  and 
it  might  have  been  broken,  unless  the  marble  was  protected.  The 
architect  Heins  said  to  C.  Fontano  verbally  that  he  would  allow 
him  the  difference  between  the  protection  which  he  would  have 
to  put  on  the  marble  if  the  roof  were  on,  as  compared  with  what 
it  would  have  to  be  if  he  went  on  without  the  roof ;  but  the  of- 
fer was  not  satisfactory,  and  Fontano  refused  to  go  on  with  the 
work.  The  architect  Heins  admitted  that  the  direction  given  by 
him  to  Fontano  to  go  on  with  the  work  before  the  walls  were  up 
or  the  roof  was  on  was  not  in  accordance  with  the  contract,  or  the 
original  plans  and  specifications;  and  "was  not  according  to  the 
original  intention  of  the  parties."  The  architect,  moreover,  had 
never  notified  the  plaintiff  or  his  agent  that  he  had  changed  the 
original  drawings,  and  designed  the  two  walls  to  go  up  to- 
gether and  be  bound  toge^er,  and  he  never  had  in  fact 
made  such  change  in  the  drawings ;  but  he  says  he  had  noti- 
fied de  Vieche,  since  deceased,  of  his  intention  in  that  respect. 

In  the  course  of  the  examination  of  this  witness  he  was  asked 
by  counsel  for  the  defendant  this  question :  "What  was  the  ex- 
tent of  your  authority  as  representing  Mrs.  Robbins  to  superin- 
tend the  erection  and  construction  of  this  building,  the  work  that 
Fontano  contracted  to  do,  and  what  was  your  authority  to  vary  or 
alter  or  modify  the  form  of  construction  and  the  time  and  man- 
ner of  construction  ?"  This  was  rather  a  remarkable  question, 
in  view  of  the  very  specific  contract  between  the  parties,  and  it 
was  objected  to  by  the  plaintiff.  But  the  objection  was  overruled 
by  the  court,  and  the  witness  was  allowed  to  answer ;  and  in  the 
answer  he  said :  "I  had  the  usual  authority  of  an  architect.  I 
was  supposed  to  have  charge  of  the  work.  I  am  supposed  to  di- 
rect the  contractors  when  to  begin  and  how  to  do  their  work,  the 
order  in  which  they  shall  do  it,  and  when  to  start  and  when  to 
stop."  The  plaintiff  excepted  to  the  question  and  the  right  to 
have  it  answered. 

There  were  other  facts  and  circumstances  given  in  evidence, 
but  they  are  not  material  to  be  noticed  in  this  connection. 
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At  the  close  of  the  evidence  on  both  sides,  the  defendant 
prayed  the  court  to  instruct  the  jury  that,  under  the  pleadings 
and  all  the  evidence  in  the  case,  the  plaintiff  was  not  entitled  to 
recover,  and  that  instruction  was  granted,  and  the  plaintiff  ex- 
cepted. The  verdict  and  judgment  being  for  the  defendant  the 
plaintiff  has  appealed. 

Mr.  Benjamin  8.  Minor  for  the  appellant 

Mr.  Oeorge  E.  Hamilton  and  Mr.  M.  J.  Colbert,  for  the  ap- 
pellee: 

1.  Under  the  ruling  of  the  court  below  that  it  would  be  compe- 
tent for  the  plaintiff  to  show  that  the  marble-work  could  not  have 
been  proceeded  with  with  safety,  no  testimony  of  that  nature 
was  offered  and  none  was  attempted  to  be  introduced,  so  that  at 
the  conclusion  of  all  the  evidence  the  only  question  was  as  to  the 
reasonableness  of  the  architect's  direction,  and  the  only  testimony 
upon  that  subject  was  the  testimony  of  the  architects,  Heins  and 
Taylor,  both  of  whom  declared  that  under  the  changed  conditions 
it  was  reasonable,  practicable,  and  proper  to  do  the  work  in  the 
manner  that  Mr.  Heins  had  ordered  it  to  be  done. 

Prime  Fontano  in  his  deposition  states  that  the  only  things 
that  prevented  the  execution  of  his  contract  before  the  roof  was 
on  were  "the  danger  of  storms  and  the  conditions  of  the  contract 
and  specifications.'* 

Cariolano  Fontano  testified  that  "the  marble  was  too  delicate 
to  be  exposed  to  the  weather ;"  that  he  started  to  do  the  work,  but 
the  rain-storms  stained  the  marble  and  softened  the  plaster. 
When  asked  why  he  did  not  put  a  temporary  roof  over  his  work 
he  stated  that  he  did  not  look  into  that  matter,  because  he  stood 
upon  his  contract,  and  again  on  the  same  page  he  states  that  it 
was  not  possible  for  him  to  do  the  work  as  directed  by  the  archi- 
tect "under  the  terms  of  his  contract"  So  that  the  proof  is  un- 
contradicted that  Fontano  could  have  done  the  work  as  directed 
by  Mr.  Heins,  but  that  he  preferred  to  stand  on  the  terms  of  his 
<X)ntract 
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2.  While  it  may  be  conceded  that  an  architect  has  no  power 
generally  to  make  alterations  in  the  plans  and  specifications  so 
as  to  bind  his  employer  for  extra  work,  or  to  make  any  changes 
in  the  original  contract,  it  is  contended  that  if  he  is  authorized 
to  use  his  own  discretion  and  judgment  as  to  the  means  to  reach 
a  certain  end,  he  may  vary  the  terms  of  the  contract  2  A.  & 
E.  Enc.  Law  (2d  ed.)  P.  821 ;  Robinson  v.  Springfield  Iron  Co. 
39  Hun,  634. 

Heins  himself  testified  that  he  had  authority  to  direct  the  con- 
tractors when  to  begin  and  how  to  do  their  work,  the  order  in 
which  they  should  do  it,  when  to  start  and  when  to  stop,  and 
there  is  absolutely  no  contradiction  of  this  proof.  So  that  it 
must  be  assumed  that  in  directing  Fontano  to  proceed  with  his 
work  before  the  roof  was  on,  Heins  had  the  complete  authoriza- 
tion of  his  principal,  and  indeed  Mr.  Fontano  never  questioned 
the  extent  of  Heins'  authority  when  the  order  was  given.  Coim- 
sel  for  the  appellant  confuses  the  contract  between  Mrs.  Bobbins 
and  her  agent  with  the  contract  between  Mrs.  Bobbins  and  Fon- 
tano. It  was  entirely  competent  to  show  the  extent  of  Heins'  au- 
thority,  and  such  a  showing  did  not  in  any  degree  vary  or  alter 
or  add  to  the  terms  of  the  contract  between  Mrs.  Bobbins  and 
Fontano. 

In  addition  to  this,  the  contract  itself  provided  in  article  3 
that  the  architect  should  have  the  authority  to  make  alterations 
in  the  work,  and  if  such  alterations  required  the  contractor  to  do 
additional  work  he  should  receive  additional  compensation  for  it. 
The  contractor  himself  agreed  that  he  would  perform  any  addi- 
tional work  or  any  alterations  in  the  work  that  the  architect 
might  direct  upon  receiving  proper  compensation. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court: 

The  plaintiff  has  assigned  three  errors,  for  which  he  asks  the 
reversal  of  the  judgment: 

1.  That  it  was  error  to  take  the  case  from  the  jury,  in  view  of 
all  the  evidence  before  them. 

2.  That  it  was  error  to  hold  as  matter  of  law  that  the  architect 
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bad  the  power  and  authority  under  the  contract  sued  on,  or  by 
virtue  of  his  employment  as  such,  with  the  usual  powers  as  archi- 
tect, to  change  and  materially  to  depart  from  the  express  provi- 
sions of  the  contract  without  the  consent  of  and  against  the  pro- 
test of  the  plaintiff,  in  directing  and  requiring  the  plaintiff  to 
proceed  with  the  setting  of  the  marble  work  in  the  chapel,  before 
the  enclosing  walls  were  up  and  the  roof  on  the  chapel,  as  re- 
quired by  the  contract 

3.  That  the  court  erred  in  admitting  parol  evidence  to  vary, 
add  to,  or  modify  the  terms  and  provisions  of  the  written  con- 
tract sued  on. 

1.  With  respect  to  the  first  assignment  of  error,  we  do  not  per- 
ceive that  the  case  is  materially  changed  from  what  it  was  when 
here  on  the  former  appeal,  so  far  as  the  right  of  the  plaintiff  to 
have  the  case  passed  upon  by  the  jury  is  concerned-  On  the 
first  trial  the  case  was  taken  from  the  jury,  and  that  was  held 
by  this  court  to  have  been  error,  and  the  judgment  was  reversed 
and  the  cause  remanded  for  retrial.  It  is  true,  the  defendant's 
evidence  contained  in  the  present  record  was  not  then  before  us ; 
but  there  is  nothing  in  the  defendant's  evidence,  as  now  dis- 
closed, that  rendered  it  proper  to  take  the  case  from  the  jury  on 
the  last  trial,  any  more  than  on  the  former  trial.  On  both  trials, 
there  was  evidence  that  should  have  been  submitted  to  the  jury. 

The  learned  justice  below  seems  to  have  been  of  opinion  that 
the  architect  had  paramount  authority  over  the  contract  and  the 
work  to  be  done  imder  it,  and  that  he  could  change  and  vary  the 
contract  and  the  plans  and  specifications  of  the  work  as  he 
thought  proper ;  and  this  appears  to  have  been  the  opinion  of  the 
architect  also,  as  to  the  extent  of  his  powers.  The  justice  below 
seems  to  have  thought  that  because  the  plaintiff  did  not  proceed 
with  the  execution  of  the  work  as  directed  by  the  architect,  be- 
fore the  erection  of  the  exterior  walls  and  putting  on  the  roof,  as 
required  by  the  contract,  he  can  have  no  right  to  recover  for  any 
delays  that  may  have  occurred,  in  violation  of  the  terms  of  the 
contract,  no  matter  how  damaging  such  delays  may  have 
been  to  the  plaintiff.  That  such  was  the  view  of  the  jus- 
tice below  seems  clear  from  the  opinion  expressed  by  him. 
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which  has  been  furnished  us  in  the  brief  of  the  appellee.  It  is 
there  said :  "There  is  no  fact  about  it  so  far  as  this  issue  is  con- 
cerned, for  the  order  is  shown  to  be  a  lawful  order,  such  as  an 
architect  could  make.  That  I  held  upon  the  argument  yester- 
day, unless  it  could  be  shown  by  some  proper  evidence,  exterior, 
that  it  was  an  unreasonable  order  and  ought  not  to  have  been 
made,  or  that  it  was  so  unreasonable  as  that  it  would  be  pre- 
sumed not  to  be  in  contemplation  of  the  parties  at  the  time  they 
drew  up  the  contract  and  specifications.  But  that  does  not 
seem,  from  the  evidence,  to  be  the  fact,  and  when  we  come  to 
that  conclusion  we  have  disposed  of  every  question  of  fact  there 
is  in  the  case.  The  fact  of  the  plaintiff  having  been  idle  for  a 
certain  length  of  time,  of  his  being  put  to  expense  by  having  an 
agent  here,  and  a  man  here  who  was  brought  over  to  assist  in  the 
work,  is  shown,  under  such  circumstances,  to  be  the  result  of  his 
own  conduct  He  refused  to  go  on  under  the  direction  of  the 
architect  and  unless  he  could  go  on  in  the  way  originally  provid- 
ed in  the  contract,  which  would  be  with  the  walls  up  and  the  roof 
on.  There  could  be,  in  his  estimation,  no  change  made,  and  un- 
less that  condition  of  things  was  brought  about  he  would  not  go 
on  with  his  work.  In  doing  that  I  think  he  assumed  the  re- 
sponsibility, and  it  can  not  be  referred  to  any  fault  on  the  part 
of  the  defendant  in  this  case.  It  is  the  result  of  his  refusal  to 
do  anything  until  he  could  do  it  in  exactly  the  way  the  original 
contract  provided,  ignoring  the  order  of  the  architect.  There  is 
where  the  whole  trouble  seems  to  have  arisen." 

Upon  such  a  construction  of  the  contract  it  would  afford  the 
plaintiff,  the  contractor,  little  or  no  protection,  and  all  power 
would  reside  in  the  architect  to  change  and  modify  the  terms  of 
the  contract  at  his  will  and  pleasure.  If  he  can  dispense  with 
one  provision  of  the  contract,  made  manifestly  for  the  protection 
of  the  contractor,  he  could  dispense  with  any  other  material  pro- 
vision, or  as  many  others  as  he  might  think  proper,  and  the 
rights  secured  by  contract  would  thus  become  subordinate  to  the 
will  and  pleasure  of  the  architect.  This  was  clearly  never  con- 
templated by  the  contracting  parties.  Indeed,  the  very  terms 
of  the  contract  forbid  it. 
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It  is  not  pretended  that  there  was  any  supplemental  contract 
made  by  the  parties ;  nor  is  it  shown  that  there  were  any  such 
alterations  made  in  the  work  described  in  the  drawings  and  spec- 
ifications, by  the  written  order  of  the  ardiitect,  as  would  seem 
to  be  contemplated  by  the  terms  of  article  3  of  the  contract. 
Such  alterations  could  only  be  made  in  respect  to  some  minor 
details  in  the  plan  of  the  work  as  shown  and  described  by  the 
drawings  and  specifications,  but  not  as  to  the  manner  and  condi- 
tions under  which  the  work  was  to  be  performed.  The  architect 
himself  has  given  us  his  idea  of  the  source  and  extent  of  his  au- 
thority under  the  contract.  He  says :  "I  had  the  usual  author- 
ity of  the  architect  I  was  supposed  to  have  charge  of  the  work. 
I  am  supposed  to  direct  the  contractors  when  to  begin  and  how 
to  do  their  work,  the  order  in  which  they  shall  do  it,  and  when 
to  start  and  when  to  stop."  A  very  large  power,  certainly;  and 
he  makes  no  exception  in  respect  to  the  terms  of  the  contract^ 
nor  of  the  special  nature  and  character  of  the  work  to  be  done. 
But  whatever  this  architect  may  think  of  the  nature  and  extent 
of  his  authority,  we  suppose  it  to  be  competent  to  the  parties  con- 
tracting in  respect  to  the  work  to  be  done,  and  the  manner  and 
conditions  imder  which  it  shall  be  executed,  to  determine  for 
themselves  the  conditions  under  which  the  work  may  or  can  be 
done,  and  thus  exclude  the  power  of  the  architect,  and  to  place 
the  conditions  under  which  the  work  shall  be  done  beyond  his 
oontrol.  That,  we  think,  was  done  by  the  contract  sued  on  in 
this  case. 

The  general  or  usual  powers  of  an  architect  are  not,  by  any 
means,  of  an  unlimited  character.  Building  contracts  generally 
make  the  architect  the  agent  of  the  o^vner  in  the  matter  of  decid- 
ing whether  the  work  done  is  according  to  the  requirements  of 
the  drawings  and  specifications.  But,  apart  from  an  agreement 
to  that  effect,  an  architect  is  not  the  general  agent  of  the  owner, 
and  has  no  power  to  change  plans  of  the  work,  and  especially  not 
to  the  detriment  of  the  contractor.  He  cannot  change  the  terms 
of  the  contract,  and  either  omit  or  insert  provisions  that  the  par- 
ties have  not  agreed  to,  unless  expressly  authorized  by  the  par- 
ties.    The  terms  of  the  contract,  that  the  contractor,  under  the 


Digitized  by  VjOOQ IC 


In  Re  WAGNER.  267 

D.  C]  Syllabus. 

direction  and  to  the  satisfaction  of  the  architects,  will  provide 
all  the  materials  and  perform  all  the  work  mentioned  in  the  spec- 
ifications and  drawings,  made  by  the  architects,  and  made  parts 
of  the  contract,  only  mean  such  supervision  and  direction,  look- 
ing to  the  execution  and  completion  of  the  work  according  to 
plans  and  specifications,  as  may  be  proper  to  be  given  to  effect 
that  end.  Such  provision  makes  it  the  duty  of  the  architect  to 
see  that  the  contract  is  complied  with,  not  violated.  The  au- 
thorities in  support  of  this  proposition  are  clear  and  numerous. 
Leverone  v.  Arancio,  179  Mass.  439,  61  N.  E.  46 ;  Adlard  v. 
Muldoon,  45  111.  194 ;  BurJce  v.  Kansas,  34  Mo.  App.  570 ;  Mc- 
Tntosh  V.  Hastings,  156  Mass.  344,  31  N.  E.  288;  Stewart  v. 
Cambridge,  125  Mass.  102 ;  Glacius  v.  Black,  50  K  Y.  145,  10 
Am.  Rep.  449.  See  cases  collected  in  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  820. 

It  follows  from  what  we  have  said  that  the  judgment  appealed 
from  must  be  reversed,  and  the  cause  be  remanded  that  another 
trial  be  had ;  and  it  is  so  ordered. 

Judgment  reversed  and  cause  remanded. 


IN  RE  WAGNER. 


Patents;  Pboobss;  Patentabilitt;  ANTioiPATioir. 

A  process  for  pasteurizing  beer  in  bottles  by  moving  the  bottles  through 
heated  water  which  is  stationary  is  not  anticipated  by  a  patent  for  a 
process  involving  the  moving  of  heated  water  around  stationary  bottles 
containing  the  liquor  to  be  pasteurized. 

No.  217.    Patent  Appeals.    Sabmitted  January  15,  1903.    Decided  June  25,  1908. 

Hkarino  on  an  appeal  from  a  decision  of  the  Conmiissioner 
of  Patents  rejecting  an  application  for  a  patent  for  a  process. 

Reversed. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

Mr,  Hugh  K.  Wagner  and  Mr.  H.  C.  Evart  for  the  appellant* 
Mr.  John  M.  Co-U  for  the  Commissioner  of  Patents. 

Mr.  Justice  Gould  of  the  Supreme  Court  of  the  District  of 
Columbia,  who  sat  with  the  Court  in  the  place  of  Chief  Justice 
Alvey,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  refusing  to  grant  a  patent  to  the  applicant  Edward 
Wagner  for  a  process  of  pasteurizing  or  sterilizing  beer.  The 
process  in  question  is  stated  in  six  several  counts  or  claims  as 
follows : 

1.  *^The  improved  method  of  pasteurizing  beer  consisting  in 
continuously  moving  the  receptadee  containing  the  beer  through 
a  pasteurizing  agent" 

2.  "The  improved  method  of  pasteurizing  beer  consisting  in 
continuously  moving  the  receptacles  containing  the  beer  at  a  uni- 
form speed  through  a  pasteurizing  agent." 

3.  ''The  improved  method  of  pasteurizing  beer  consisting  in 
continuously  moving  the  receptacles  containing  the  beer  through 
a  preparatory  heating  medium;  then  continuously  moving  the 
same  through  a  pasteurizing  agent;  and  then  gradually  cooling 
the  same." 

4.  "The  improved  method  of  pasteurizing  beer  consisting  in 
continuously  moving  the  receptacles  containing  the  beer  through 
a  pasteurizing  agent  and  then  reducing  the  temperature  thereof 
by  cooling-currents  falling  thereon." 

5."The  improved  method  of  pasteurizing  beer  consisting  in 
moving  the  receptacles  containing  the  beer  through  a  pasteuriz- 
ing agent,  and  then  reducing  the  temperature  thereof  by  means 
of  cooling-sprays." 

6.  "The  herein-described  process  of  pasteurizing  beer  consistr 
ing  of  continuously  moving  the  receptacles  containing  the  beer 
through  a  warming  medium ;  then  continuously  moving  said  re- 


Digitized  by  VjOOQ  IC 


In  Re  WAGNER.  269 

D.  C]  Opinion  of  the  Court. 

ceptades  through  a  pasteuriDg  agent;  and  then  continuously 
moving  said  receptades  through  cooling  media." 

Aa  will  be  perceived,  there  is  little  or  no  substantial  difference 
between  the  different  claims  or  statements  of  claim.  The  Com- 
missioner of  Patents  and  other  tribunals  of  the  Patent  Office 
have  refused  a  patent  on  the  ground  that  the  applicant  has  been 
anticipated  in  his  alleged  invention  by  others,  and  reference  is 
made  to  ei^t  several  patents,  American  and  foreign,  as  showing 
such  anticipation.     These  patents  are: 

Meyenberg,  ITovember  25,  1884,  No.  308,421. 

Ackerman  and  Wagner,  December  7,  1886,  No.  363,91L 

Baker,  September  6,  1887,  No.  369,424. 

Strattner,  January  16,  1894,  No.  512,919. 

Anderson,  July  10,  1804,  No.  522,748. 

Van  de  Westelaken,  November  2,  1897,  No.  593, 140. 

Kuff,  July  19,  1898,  No.  607,770. 

Swiss  patent  to  Gasquet,  No.  11,321  of  1895. 

Swiss  patent  to  Boldt,  No.  13,400  of  1896. 

It  is  to  be  noted  also  that  on  July  12,  1898,  the  present  appli- 
cant obtained  a  patent  No.  607,304  for  an  apparatus  which  is 
capable  of  executing  the  process  which  is  here  claimed. 

From  the  denial  of  a  patent  by  the  Commissioner  the  present 
appeal  has  been  prosecuted. 

The  invention  here  claimed  is  a  process  for  the  treatment  of 
bottled  beer  so  as  to  destroy  the  yeast  molecules  and  germs  con- 
tained in  the  beer,  and  thereby  to  prevent  further  fermentation. 
The  applicant,  it  seems,  as  already  stated,  received  a  patent  on 
July  12,  1898,  for  an  apparatus  whereby  this  very  process  was 
sought  to  be  effected ;  and  one  of  the  objections  to  his  present  ap- 
plication is  that  the  allied  invention  for  which  he  now  claims  a 
patent  is  not  a  process  in  the  proper  sense  of  that  term,  but 
merely  the  function  of  the  apparatus  contained  and  described  in 
the  applicant's  previous  patent.  It  appears,  also,  that,  on  June 
30,  1899,  the  applicant  filed  an  application  in  the  Patent  Office 
for  an  improvement  in  apparatus  for  pasteurizing  beer,  and  that 
he  received  a  patent  for  it.  No.  654,309,  on  July  24,  1900, 
which  was  subsequently  to  the  date  of  the  present  application. 
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This  present  application,  which  was  made  on  June  2,  1900,  i» 
claimed  to  have  been  a  division  of  the  application  of  June  30, 
1899,  which  resulted  in  the  last-mentioned  patent;  and  it  is. 
claimed  that,  regarding  it  as  a  divisional  application,  the  appli- 
cant is  entitled  to  go  behind  a  previous  foreign  patent,  the  Swiss 
patent  to  Gasquet,  above  mentioned.  But  this  contention  was 
negatived  by  the  tribunals  of  the  Patent  Office;  and  it  is  not  ap- 
parent that  the  applicant  has  any  solid  foundation  for  his  claim 
of  conception  of  the  invention  prior  to  that  patent  We  do  not 
deem  it  necessary  to  consider  the  question  here. 

That  there  was  involved  in  the  applicant's  invention,  which 
resulted  in  the  issue  of  a  patent  to  him  for  an  apparatus  on  July 
12,  1898,  the  discovery  also  of  a  process,  which  is  claimed  in  the 
present  application,  we  think  to  be  quite  clear.  Indeed,  while 
there  are  expressions  in  the  opinion  of  the  Commissioner  of  Pat- 
ents which  imply  that  all  which  the  applicant  invented  was  an 
apparatus  and  the  function  of  tliat  apparatus,  yet  it  is  conceded 
that  the  ai)paratus  was  designed  to  give  effect  to  a  certain  pro- 
cess, and  that  the  apparatus  was  only  one  of  various  modes  for 
giving  effect  to  the  process.  The  burden  of  the  objection  to  the 
applicant's  claim  is  not  that  there  was  not  a  true  process  here, 
but  that  the  process  had  been  discovered  by  a  previous  inventor, 
and  that  it  had  been  shown  in  the  Swiss  patent  of  1896  to  Gas- 
quet. For  this  is  the  only  patent  which  seems  to  be  seriously 
insisted  on  as  anticipating  the  present  application.  We  do  not 
think  that  the  other  patents  cited  have  any  bearing  on  the  case. 
Their  purpose  would  seem  to  be  entirely  different. 

The  process  of  the  Swiss  patent  of  1895  to  Abel  Gasquet,  of 
Bordeaux,  France,  is  undoubtedly  very  similar  to  that  of  the 
present  application,  and  is  intended  for  the  same  precise  purpose,. 
the  pasteurization  of  bottled  liquors,  although  the  present  pro- 
cess is  merely  for  the  pasteurization  of  beer  alone^  while  the 
Gasquet  process  purports  to  be  for  various  other  kinds  of  liquors 
besides  beer.  Disregarding  elaborate  description  of  either  pro- 
cess, we  find  the  Gasquet  process  to  involve  the  moving  of  heated 
water  around  stationary  bottles  containing  the  liquor  to  be  pas- 
teurized, while  in  the  process  of  the  present  application  the 
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heated  water  is  stationary  and  the  bottles  containing  the  liquor 
are  moved  through  it.  This  to  our  minds  very  greatly  differen- 
tiates the  two  processes.  It  is  similar  to  the  difference  of  being 
fanned  by  the  air  as  the  result  of  being  borne  upon  a  moving  ve- 
hicle and  being  fanned  by  the  same  air  as  the  result  of  its  agita- 
tion by  fans  in  motion.  The  agitation  may  be  the  same,  but  the 
process  of  procuring  the  agitation  is  different.  The  effect  of 
heat  in  moving  water  is  different  from  that  of  stationary  water ; 
and  the  results  in  one  case  are  shown  to  be  different  from  those 
in  the  other.  Heat  is  evolved  in  both  cases ;  but  the  heat  in  one 
case  may  be  better  conserved  as  well  as  made  more  effective  than 
in  the  other. 

We  think  that  the  applicant  is  entitled  to  a  patent  for  his  pro- 
cess, and  the  decision  of  the  Commissioner  of  Patents  is  accord- 
ingly reversed. 

The  clerk  of  the  court  will  certify  this  opinion  and  the  pro- 
ceedings in  this  court  in  the  premises  to  the  Commissioner  of 
Patents  according  to  law.  Reversed. 


ALLEN,  Commissioner  of  Patents,  v.  THE  UNITED 
STATES  EX  REL.  THE  REGINA  MUSIC  BOX  COM- 
PANY. 


MAKDAinrs;  Labels,  Rb6IStbatio]7  of. 

Where  the  Commissioner  of  Patents  denies  an  application  for  registration 
of  a  label  on  the  ground  that  it  is  not  descriptive  of  the  article  for 
which  it  is  used,  and  therefore  not  registerable  under  the  act  of  Con- 
grefls  of  June  18,  1874  (18  Stat,  at  L.  78,  chap.  301,  U.  S.  Comp.  SUt. 
1901,  p.  3411),  this  court  has  no  power  to  review  his  decision  by  manda- 
mus, his  duty  under  the  statute  not  requiring  the  performance  of  a 
mere  ministerial  act,  but  requiring  a  determination  by  him  of  whether 
the  thing  presented  for  registration  was  or  was  not  a  label  as  defined 
by  the  statutes. 

No.  1282.     Submitted  May  6,  1903.     Decided  June  26,  1903. 

Hearing  on  an  appeal  by  the  respondent,  the  Commissioner 
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of  Patents,  from  a  judgment  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  ordering  the  writ  of  mandamus  to  issue 
against  the  respondent,  directing  him  to  register  a  label  in  the 
Patent  Office.  Reversed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  John  M.  Coit  for  the  appellant,  the  Commissioner  of 
Patents. 

Mr.  Antonio  Knauth  and  Mr.  Fritz  V.  Briesen  for  the  appel- 
lee. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  the  Commissioner  of  Patents  from  a 
judgment  ordering  a  writ  of  mandamus  to  issue  to  him  com- 
manding the  registration  of  a  label. 

The  application  for  registration  was  presented  by  the  Regina 
Music  Box  Company  on  April  5,  1902. 

The  label  is  rectangular  in  outline  and  shows  an  ornamental 
design  surrounding  a  blank  space,  oval  in  form,  in  which  ap- 
pears the  word  "Regina,"  printed  in  large  letters.  In  the  ac- 
companying description  it  is  declared  to  be  "a  label  to  be  used 
for  music  boxes ;''  but  there  is  nothing  on  the  face  of  the  repre- 
sentation itself  to  indicate  a  limitation  to  that  particular  use. 

Section  3  of  the  act  of  Congress  of  June  18,  1874,  under 
which  registration  was  demanded,  reads  as  follows : 

"Sec.  3.  That  in  the  construction  of  this  act  the  words  ^en- 
graving,' 'cut,'  and  'print'  shall  be  applied  only  to  pictorial  il- 
lustrations or  works  connected  with  the  fine  arts,  and  no  prints 
or  labels  designed  to  be  used  for  any  other  articles  of  manuf ao- 
ture  shall  be  entered  under  the  copyright  law,  but  may  be  r^s- 
tered  in  the  Patent  Office.  And  the  Commissioner  of  Patents  is 
hereby  charged  with  the  supervision  and  control  of  the  entry  or 
registry  of  such  prints  or  labels,  in  conformity  with  the  regula- 
tions provided  by  law  as  to  copyright  of  prints,  except  that  there 
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shall  be  paid  for  recording  the  title  of  any  print  or  label^  not  a 
trademark,  six  dollars,  which  shall  cover  the  expense  of  furnish- 
ing a  copy  of  the  record,  tinder  the  seal  of  the  Commissioner  of 
Patents,  to  the  party  entering  the  same/' 

The  examiner  of  trademarks,  to  whom  the  application  was 
referred  in  the  first  instance,  was  of  the  opinion  that  the  repre- 
sentation was  not  a  label  within  the  meaning  of  the  statute,  be- 
cause not  descriptive  of  the  article  upon  which  it  was  intended 
to  be  used,  and,  therefore,  denied  its  registration.  His  decision 
was  twice  repeated  thereafter,  and  appeal  was  then  taken  to  the 
Commissioner  of  Patents.  The  latter  agreed  with  the  examiner 
that  the  representation  was  not  a  label,  but  was  of  the  nature  of 
a  trademark,  and  affirmed  his  decision.  The  petition  for  man- 
damus was  then  filed. 

The  grounds  of  the  Commissioner's  decision  are  clearly  set 
forth  therein,  from  which  we  make  the  following  extract : 

"The  word  label'  itself  necessarily  implies  that  it  is  descript- 
ive of  the  article  to  which  it  is  applied,  and  this  office  has  held 
that  a  print  or  label  cannot  be  held  to  be  'for  any  other  article  of 
manufacture,'  within  the  meaning  of  the  statute,  unless  it  indi- 
cates that  article.  Ex  parte  Moodi^,  28  Off.  Qaz.  1271 ;  Ex 
parte  Mahn,  82  Off.  6az.  1210;  Ex  parte  Bamhart  Bros.  87 
Off.  Gaz.  2118 ;  Ex  parte  Ball,  98  Off.  Gaz.  2366.  The  indica- 
tion must  be  in  the  print  or  label  itself,  and  not  merely  in  a 
statement  made  by  the  applicant  accompanying  it.  The  print 
or  label  is  the  thing  which  is  registered,  and  its  registrability 
must  be  determined  by  its  intrinsic  qualities,  and  not  by  some 
possible  or  contemplated  use  of  it  All  of  the  pictures  regis- 
tered by  the  librarian  of  Congress  and  the  arbitrary  designs 
patented  under  the  design  law  might  be  applied  to  china  or  other 
articles  as  ornamentations  thereof;  but  a  mere  statement  by  the 
applicant  that  he  intended  to  use  them  would  clearly  not  war- 
rant this  office  in  registering  them  as  labels  for  the  articles  men- 
tioned. If  such  a  statement  of  use  by  the  applicant  were  per- 
mitted to  determine  whether  the  alleged  print  or  label  should  be 
registered  in  this  office  or  in  the  library  of  Congress,  the  dis- 
VoL.  XXII— 18 
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tinction  attempted  to  be  drawn  by  Congress  between  the  two 
classes  of  artistic  productions  would  be  nullified. 

"It  must  be  held  that  a  label  to  be  registrable  in  this  office 
must  not  only  possess  artistic  merits  but  must  be  descriptive  of 
the  article  for  which  it  is  used. 

"The  alleged  label  in  this  case  is  said  by  the  applicant  to  be 
used  for  music  boxes ;  but  the  label  itself  does  not  indicate  this. 
It  is  merely  an  arbitrary  ornamental  design  having  the  word 
'Kegina'  thereon,  and  might  very  appropriately  be  used  as  a 
trademark  for  various  articles." 

We  are  not  prepared  to  say  that  the  statute  imposing  the  duty 
in  this  case  requires  the  performance  of  a  simple,  ministerial 
act,  and  is  so  plain  in  its  terms  as  to  admit  of  no  room  for  con- 
struction. The  Commissioner  was  called  upon  to  decide  wheth- 
er the  thing  presented  for  registration  was  or  was  not  a  label  as 
defined  by  the  statute. 

The  foregoing  extract  from  his  opinion  clearly  shows  that 
the  duty  of  interpretation  was  not  raised  as  an  excuse  for  his  ac- 
tion. As  declared  in  the  latest  expression  of  the  Supreme  Court 
of  the  United  States  on  this  subject:  "Whether  he  decided 
right  or  wrong  is  not  the  question.  Having  jurisdiction  to  de- 
cide at  all,  he  had  necessarily  jurisdiction,  and  it  was  his  duty 
to  decide  as  he  thought  tJie  law  was,  and  the  courts  have  no  power 
whatever  under  those  circumstances  to  review  his  determination 
by  mandamus  or  injunction."  United  States  ex  rel.  Riverside 
Oil  Co.  V.  UUchcock,  190  U.  S.  316,  47  L.  ed.  1074,  23  Sup. 
Ct.  Kep.  698. 

Without  further  discussion,  the  judgment  will  be  reversed, 
with  costs,  and  the  cause  remanded,  with  direction  to  dismiss 
the  petition.     It  is  so  ordered*  Reversed. 
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HITCHCOCK,  Secretary  of  the  Interior,  v.  THE  UNITED 
STATES  Bx  MCL.  BIGBOY.* 


MAiTDAircs;  Indiaits. 

1.  In  a  proceeding  bj  mandamiiB  against  the  Secretary  of  the  Interior  and 

the  Commissioner  of  Indian  Affairs  to  determine  whether  in  a  given 
case  the  United  States  has  the  right  to  restrict  the  use  by  an  Indian 
of  the  proceeds  of  the  sale  by  him  of  timber  on  land  assigned  to  him 
in  severalty,  but  with  restrictions  on  his  power  to  alienate  it,  the  ques- 
tion whether  he  is  a  citizen  with  the  rights  and  privileges  of  a  citizen 
is  immaterial;  his  rights  as  a  citizen  not  necessarily  being  impaired 
because,  as  grantee  of  the  land  given  him  by  the  United  States,  his 
power  to  alienate  the  land,  or  its  proceeds,  is  restricted  and  limited. 

2.  Mandamus  will  not  lie  to  compel  the  Secretary  of  the  Interior  and  the 

Commissioner  of  Indian  Affairs  to  direct  an  Indian  agent,  a  subordin- 
ate official,  to  perform  a  mere  ministerial  duty,  such  as  countersigning 
a  check.  If  the  duty  be  a  mere  ministerial  one,  no  order  of  the  Secre- 
tary or  Commissioner  could  be  a  justification  for  refusal  on  the  part  of 
the  subordinate  to  perform  it. 

3.  Where  an  Indian  to  whom  land  in  severalty  has  been  assigned  by  the 

United  States  with  certain  restrictions  on  his  power  of  alienation  made 
a  contract  to  sell,  and  sold,  timber  thereon  under  regulations  promul- 
gated by  order  of  the  President  prior  to  his  grant,  which  regulations 
provided  that  the  proceeds  of  the  sale  of  such  timber  should  be  de- 
posited in  bank  subject  to  the  check  of  the  Indian  owner  and  counter- 
signed by  the  local  Indian  agent,  sought  by  mandamus  to  compel  the 

*Mandamu8. — ^As  to  remedy  by  mandamus  in  general,  see  the  presenta- 
tion of  the  authorities  in  the  following  editorial  notes :  To  compel  acceptance 
of  oflRce,  note  to  People  ex  rel.  Oerman  Ins.  Co.  v.  Williama,  24  L.  R.  A. 
492;  to  compel  surrender  of  office,  note  to  Stevens  v.  Carter ,  31  L.  R.  A. 
342;  to  compel  action  of  medical  board,  note  to  lotoa  Electric  Medical  Col- 
lege Asao.  V.  Schroder,  20  L.  R.  A.  355;  to  compel  payment  of  municipal 
debt  by  custodian  of  municipal  fund,  note  to  Ray  v.  Wilsotif  14  L.  R.  A. 
773 ;  to  enforce  right  of  lowest  bidder  cm  public  contract^  note  to  Anderson 
V.  Public  Schools,  26  L.  R.  A.  711 ;  to  enforce  provision  of  by-laws  of  cor- 
poration, note  to  Basset t  v.  Atwater,  32  L.  R.  A.  575;  to  compel  operation 
of  railroad,  note  to  State  ex  rel.  Little  v.  Dodge  City,  M.  d  T,  R.  Co.  24 
L.  R.  A.  564;  unconstitutionality  of  statute  as  defense  against  mandamus 
to  compel  its  enforcement,  note  to  State  ex  rel.  }feio  Orleans  Canal  d  Bkg. 
Co.  V.  Heard,  47  L.  R.  A.  612;  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case,  note  to  People  ex  rel.  Kocourek  v.  Chicago,  68  L.  R.  A. 
833;  mandamus  in  exercise  of  superintending  control  over  inferior  courts, 
note  to  State  ex  rel.  Fourth  Nat,  Bank  v.  Johnson,  51  L.  R.  A.  33. 
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Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs  to 
cause  monej  so  realized  and  deposited  to  be  paid  to  him,  and  the  peti- 
tioner claimed  that  the  purpose  of  requiring  his  check  to  be  so  counter- 
signed was  merely  to  identify  him  at  the  bank,  while  the  respondents 
claimed  that  it  was  to  place  a  check  upon  the  improvidence  of  the  In* 
dian, — ^it  was  held  that  the  mere  fact  that  there  was  serious  controvert 
as  to  the  meaning  of  the  regulation  took  the  act  sought  to  be  per- 
formed out  of  the  category  of  plain  ministerial  acts  subject  to  be  en- 
forced by  mandamus;  and  a  decree  ordering  the  writ  to  issue  was 
reversed, 
4.  The  courts  will  hesitate  before  requiring  the  executive  heads  of  the  de- 
partments of  the  government  to  abandon  their  construction  of  depart- 
mental regulations  and  their  administrative  action  thereunder. 

No.  1294.     Submitted  May  7,  1903.     Decided  June  25,  190S. 

Hearing  on  an  appeal  by  the  respondents,  the  Secretaiy  of 
the  Interior  and  the  Commissioner  of  Indian  Affairs,  from  an  or- 
der of  the  Supreme  Court  of  the  District  of  Columbia  directing 
the  writ  of  mandamus  to  issue  to  the  respondente.    Reversed. 

The  Court  in  the  opinion  stat^  the  case  as  follows : 

This  is  an  appeal  from  an  order  of  the  supreme  court  of  th^ 
District  of  Columbia,  whereby  the  writ  of  mandamus  was  di- 
rected to  be  issued  to  the  Secretary  of  the  Interior  and  the  Com- 
missioner of  Indian  Affairs  to  require  them  to  cause  certain 
moneys  to  be  paid  to  the  relator,  John  B.  Bigboy,  one  of  the  In- 
dians of  the  Bad  Biver  or  La  Pointe  Besenration,  in  the  State 
of  Wisconsin. 

By  a  treaty  entered  into  on  September  30,  1864,  between  the 
United  States  and  the  Chippewa  Indians  of  Lake  Superior  and 
the  Mississippi,  of  whom  the  Bad  River  Indians  were  a  part,  the 
President  of  the  United  States  was  authorized,  in  his  discre- 
tion, to  assign  to  each  head  of  a  family  among  these  Indians,  and 
to  any  single  person  among  them  over  the  age  of  twenty-one 
years,  a  tract  of  80  acres  of  land  in  the  reservation,  for  the  sepa- 
rate use  of  such  Indian ;  and  likewise,  in  his  discretion,  to  issue 
patents  for  such  tracts  of  land  so  assigned  as  speedily  as  the  oc- 
cupants became  capable  of  transacting  their  own  affairs,  with 
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8uch  restrictions  upon  the  power  of  alienation  as  he  might  see  fit 
to  impose.  The  relator,  John  B.  Bigboy,  is  a  Chippewa  Indian 
of  the  Bad  River  band,  who,  in  pursuance  of  said  treaty,  had  a 
tract  of  80  acres  assigned  to  him  in  severalty  and  on  April  24, 
1894,  received  a  patent  therefor  by  direction  of  the  President. 
The  patent  contained  this  restriction  of  the  power  of  alienation : 
— "Said  John  Baptiste  Bigboy  and  his  heirs  shall  not  sell,  lease, 
or  in  any  manner  alienate  said  tract  of  land  without  the  consent 
of  the  President  of  the  United  States." 

On  December  6,  1893,  previously  to  the  issue  of  the  patent 
to  the  relator,  the  President  had  caused  certain  regulations  to 
be  promulgated,  whereby  these  Bad  River  Indians  were  permit- 
ted to  sell  certain  stumpage  timber  from  their  lands,  allotted 
and  unallotted,  to  one  Justus  S.  Steams,  by  contracts  of  sale  to 
be  approved  in  each  case  by  the  Commissioner  of  Indian  Af- 
fairs.    Among  thooc  regulations  was  the  following : — 

"After  deducting  one  half  of  the  cost  of  the  scaling  and  other 
necessary  expenses  chargeable  against  the  same,  the  proceeds  of 
the  timber  sold  from  the  unallotted  portions  of  the  reservation 
shall  be  paid  to  the  Indian  agent  to  be  expended  for  the  relief 
and  benefit  of  the  Indians  of  the  reservation  imder  the  direction 
of  the  Commissioner  of  Indian  Affairs ;  and  the  proceeds  of  tim- 
ber taken  from  the  allotted  lands  on  the  reservation  shall,  after 
deductions  above  stated,  be  deposited  in  some  national  bank, 
subject  to  the  check  of  the  Indian  owner  of  the  allotment,  coun- 
tersigned by  the  Indian  agent  for  the  La  Pointe  Agenqy^,  unless 
otherwise  stipulated  in  the  contracts  with  the  particular  In- 
dians.'* 

The  relator,  Bigboy,  among  other  Indians  of  the  reservation, 
entered  into  contract  with  Steams  for  the  sale  of  the  timber  on 
his  allotted  land,  subject  to  the  conditions  of  the  said  regula- 
tions, and  his  contract  seems  to  have  been  approved  by  the  Com- 
missioner of  Indian  Affairs.  Steams  cut  the  timber  and  paid 
the  money  to  the  Indian  agent ;  and  the  latter,  after  making  the 
deductions  specified  in  the  regulations,  deposited  the  net  pro- 
ceeds of  sale,  amounting  to  $1,144.05,  in  the  Ashland  National 
Bank,  in  the  town  of  Ashland,  in  the  State  of  Wisconsin.     Out 
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of  it  the  agent  has  from  time  to  time  paid  small  sums  to  the  re- 
lator, but  has  declined,  under  instructions  from  the  Commission- 
er of  Indian  Affairs  and  the  Secretary  of  the  Interior,  to  pay 
him  the  residue  of  it,  although  he  has  demanded  it.  On  account 
of  tliift  refusal  by  the  agent  and  the  instructions  upon  which  he 
justifies  it,  the  relator  has  caused  the  present  proceedings  to  be 
instituted  by  the  filing  of  a  petition  for  the  writ  of  mandamus  to 
require  the  Secretary  of  the  Interior  and  the  Commissioner  of 
Indian  Affairs  "to  pay  over,  or  cause  to  be  paid  over,  to  the  peti- 
tioner or  his  attorneys  of  record,  the  moneys  standing  to  the 
credit  of  John  B.  Bigboy,  and  to  make  and  promulgate  all  orders 
and  directions  necessary  therefor." 

In  his  petition  he  sets  forth  the  facts  substantially  here  stated, 
and  claims  that  he  has  become  a  citizen  of  the  United  States  by 
virtue  of  the  act  of  Congress  of  February  8,  1887  (24  Stat,  at  L. 
388,  chap.  119),  which  confers  citizenship  upon  all  Indians  to 
whom  lands  have  been  allotted  in  severalty ;  and  that,  by  virtue 
of  such  citizenship,  he  has  become  entitled  to  manage  his  own 
property  in  his  own  way,  and  is  no  longer  under  governmental 
tutelage.  The  respondents,  while  admitting  that  the  relator 
had  became  a  citizen  of  the  United  States  by  virtue  of  the  act  of 
Congress  of  1887,  yet  contend  that  to  a  certain  extent  he  re- 
mains under  tutelage;  and  that,  as  to  the  land  allotted  to  him 
and  the  proceeds  of  sale  of  the  timber  cut  therefrom,  the  govern- 
ment of  the  United  States,  through  its  proper  officers,  has  the 
right  and  the  duty  of  supervision  and  control ;  that  it  is  under 
obligation  to  prevent  improvident  or  unwise  alienation  of  either ; 
that  the  amount,  time,  and  manner  of  payment  to  Bigboy  of  the 
money  paid  to  the  Indian  agent  in  trust  for  him  was  within  the 
superintendence  of  the  President  of  the  United  States ;  and  that 
the  action  of  the  Indian  agent  was  one  wholly  of  administrative 
control,  within  the  exercise  of  the  exclusive  jurisdiction  of  the 
political  department  of  the  government  and  beyond  the  province 
of  the  judicial  power  to  control  by  the  writ  of  mandamus. 

Upon  hearing,  tlie  court  below  held  that  the  Secretary  and  the 
Commissioner  had  no  judicial  or  administrative  discretion  in 
the  premises,  and  directed  the  issue  of  the  writ  of  mandamus  in 
accordance  with  the  prayer  of  the  petition. 
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Mr,  Morgan  H,  Beach,  United  States  Attorney  for  the  Dis- 
trict of  Columbia,  and  Mr.  Jesse  C.  Adkins,  Assistant,  for  the 
appellants : 

1.  The  Indian  tribes  and  their  members  are  wards  of  the  na- 
tion, and  their  control,  superintendence,  and  protection  are  with- 
in the  jurisdiction  of  the  government  of  the  United  States. 
United  Slates  v.  Kagayna,  118  U.  S.  375 ;  Cherohees  v.  Georgia, 
5  Peters,  1. 

2.  The  mere  fact  that  by  an  allotment  of  land  in  severalty 
the  Indian  is  declared  by  the  act  of  February  8,  1887,  to  be  a 
citizen  does  not  put  an  end  to  this  status  of  wardship  or  the  cor- 
responding power  of  superintendence  and  protection.  Farrell 
V.  United  States,  110  Fed.  942 ;  State  v.  Columbia  George,  65 
Paa  Rep.  604,  610;  Beck  v.  Floumoy  Real  Estate  Company, 
65  Fed.  30;  U.  S.  v.  Floumoy,  69  Fed!  886,  896;  Sells  v.  Boss, 
64  Fed.  417;  Pilgrim  v.  Bech,  69  Fed.  Eep.  895;  U.  S.  v. 
Floumoy,  L.  S.  Co.  71  Fed.  576,  579 ;  United  States  v.  Mullin, 
71  Fed.  682,  687 ;  Cherokee  Nation  v.  Hitchcock,  182  U.  S.  — . 

3.  The  proceeds  of  the  sale  of  timber  under  the  regulation 
giving  consent  to  such  sale  are  a  trust  fund  to  be  employed  in 
the  furtherance  of  the  Indians'  interests  under  the  superintend- 
ing authority  of  the  United  States.  Why  countersigned  by  the 
agent  ?  If  it  had  been  intended  that  the  fund,  however  large  it 
might  be,  and  however  great  a  proportion  it  might  bear  to  the 
whole  value  of  the  tract,  should  be  at  the  absolute  and  uncon- 
trolled disposal  of  the  Indian,  then  this  restriction  in  the  regu- 
lation is  unnecessary. 

But  it  is  not  unnecessary.  It  is  there  for  a  purpose  and  in 
pursuance  of  a  duty  to  protect  the  improvident,  reckless,  and  in- 
experienced Indian  from  waste  and  spoliation.  Its  manifest 
purpose  is  that  the  fund,  representing,  as  it  does,  so  considerable 
a  part  of  the  newly  allotted  property,  shall  not  be  at  the  uncon- 
trolled disposition  of  the  Indian,  a  temptation  to  reckless  ex- 
travagance and  dissipation,  an  excuse  for  idleness  and  drunken- 
ness. Not  to  have  guarded  against  these  obvious  consequences 
would  have  Ix^en  to  make  the  Indian's  property  an  obstacle  to  the 
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very  purpose  for  which  the  restricted  allotment  was  made^  name- 
ly, to  bridge  the  perilous  transition  period  between  savagery  and 
civilization,  to  accustom  the  Indian  by  gradual  stages  to  a  settled 
life,  industry,  and  independence.  The  provisions  of  the  regu- 
lations are  in  pursuance  of  the  general  power  of  superintend- 
ence, which  we  have  already  seen  from  the  authorities  to  remain 
in  the  Federal  government,  notwithstanding  the  Indian  citizen- 
ship. 

4.  The  regulations  and  directions  promulgated  by  lie  Secre- 
tary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs  for 
the  gradual  payment  of  the  fund  deposited  in  trust  for  the  In-^ 
dian,  being  in  contemplation  of  law  the  acts  of  the  President  in 
pursuance  of  the  foregoing  power  and  duty  of  guardianship,  are 
acts  done  in  the  course  of  administrative  duty,  and  not  subject 
to  judicial  review  and  control.  It  would  seem  that  the  control,, 
superintendence,  and  guardianship  of  Indians  remain  in  the 
Federal  government,  notwithstanding  the  citizenship  of  the  In- 
dian. It  would  seem  that,  by  virtue  of  the  treaty  of  1854,  the 
President  is  authorized  to  impose  such  conditions  upon  aliena- 
tion as  he  may  see  fit.  The  patent  to  Bigboy  does  not  renounce 
that  power  and  control,  but  expressly  reserves  it  in  and  by  the 
condition  that  the  patentee  "shall  not  sell,  lease,  or  in  any  man- 
ner alienate,"  without  the  consent  of  the  President.  In  accord- 
ance with  the  terms  and  conditions  of  that  consent  as  expressed 
in  the  regulation  of  December  6,  1893,  the  proceeds  have  been 
deposited  in  trust  The  paramount  power  of  superintendence 
and  protection  reserved  to  the  United  States  being  thus  lodged 
in  the  President,  it  must  follow  that,  if  the  act  complained  of  is- 
pursuant  to  that  power,  it  cannot  be  controlled  by  judicial  pro- 
cess. The  r^ulations  and  directions  of  the  Secretary  of  the  In-- 
tcrior  and  his  subordinate,  the  Commissioner  of  Indian  Affairs, 
in  respect  of  all  matters  concerning  the  Indian  relation  are,  in 
contemplation  of  law,  the  action  of  the  President  Wilcox  v. 
Jackson,  13  Pet  498,  513 ;  Wohey  v.  Chapman,  101  TJ.  S.  755, 
7C9,  770.  Being  the  act  of  the  President  in  the  performance  of 
the  duty  vested  in  him  by  the  treaty  and  statutes  to  guard  and 
protect  the  Indian  in  the  property,  which,  though  allotted  to 
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him,  remains  subject  to  the  administrative  control  of  the  Fed- 
eral government,  they  are  matters  of  administration  solely  cog- 
nizable by  the  Executive  Department. 

Mr.  Chester  Howe,  Mr,  Jackson  H.  Ralston,  and  Mr.  Freder- 
ick L.  Siddons,  for  the  appellee : 

1.  The  provision  providing  for  the  countersigning  of  the 
check  by  the  agent  was  a  proper  provision,  and  its  reason  can 
be  plainly  seen.  The  money  received  by  the  bank  was  not  paid 
to  the  bank  by  the  Indian,  and  the  bank  could  not,  in  the  ordi- 
nary course  of  business,  have  the  Indian's  signature.  It  is  a 
further  fact,  well  known,  that  in  Indian  tribes,  prior  to  and 
after  the  adoption  of  the  habits  of  civilized  life  several  members 
of  a  family  sometimes  take  the  same  name,  and  two  or  more  men 
of  the  same  name  might  have  allotments  assigned  and  patented 
to  them.  They  might  each  make  contracts  for  the  sale  of  tim- 
ber, and  there  might  be  different  amounts  of  money  due  upou 
the  different  contracts.  The  agent  who  is  familiar  with  these 
men  and  their  identity  is  required  to  countersign  the  check,  thus 
establishing  the  identity  of  the  party  receiving  the  money,  cer- 
tifying to  the  signature  as  well,  and  protecting  both  buyer,  sel- 
ler, and  the  bank,  avoiding  confusion  and  tending  to  correct 
business  methods.  This  is  supported  by  the  use  of  the  term  and 
by  its  definition.  "Countersign"  is  "to  sign  what  has  already 
been  signed  by  a  superior.  To  authenticate  by  an  additional 
signature."  See  volume  7,  second  edition.  Encyclopaedia  of 
Law,  page  897,  and  authorities.  See  also  Century  Dictionary. 
The  word  "countersign"  is  used  in  the  rules  and  regulations  and 
made  part  of  the  contract,  with  a  full  knowledge  of  its  ordinary 
meaning,  and  in  view  of  the  conditions  herein  set  forth,  not  only 
for  the  protection  of  the  Indian,  but  for  the  protection  of  the 
other  parties  to  the  contract  as  well. 

It  is  not  alleged  by  the  appellants  that  the  contracting  parties 
had  any  other  understanding  than  the  one  presented  in  the  peti- 
tion at  the  time  this  contract  was  made.  It  is  not  denied  that 
they  were  not  both  able,  willing,  and  actually  did  contract  with 
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an  understanding  of  the  terms  and  the  meaning  of  the  contract, 
as  stated  in  the  petition,  and  had  it  been  the  purpose  to  change 
the  manner  or  method  of  payment,  the  same  should  have  been 
included  therein  in  plain  language  which  could  have  been  un- 
derstood by  all  of  the  parties  thereto. 

2.  After  the  making  and  the  approval  of  the  contract,  duly 
authorized  as  it  was  by  law,  the  appellants  cannot  read  into  it 
anything  which  was  not  included  in  the  original  agreement, 
which  was  made  with  their  sanction  and  consent,  and  after  be- 
ing executed,  was  approved  by  them.  The  agreement  having 
been  made  under  the  authority  of  the  President  specifically  giv- 
en, they  are  both  legally  and  equitably  estopped  from  denying 
the  terms  thereof ;  they  having  permitted  the  removal  of  the  tim- 
ber and  the  conversion  of  the  property  of  the  appellee  into 
money. 

3.  The  appellants  admitted  a  violation  of  the  terms  of  the 
contract,  it  being  admitted  that  this  money  was  deposited  by 
the  agent  to  his  own  credit^  and  not  to  the  credit  of  the  appel- 
lee, as  required  by  the  terms  of  the  contract,  although,  under 
the  pleadings  in  the  case,  it  appears  that  said  deposit  has  been 
transferred,  prior  to  answer,  to  the  credit  of  the  appellee.  And 
the  app  lants  have  recognized  the  qualifications  of  the  appellee 
to  receive  payment  for  the  subject-matter  of  this  suit  First: 
In  granting  to  him  a  patent  for  this  contract  to  land  under  an 
authority  which  provided  that  the  President  should  issue  pat- 
ents therefor  in  the  following  terms :  "That  he  may  at  his  dis- 
cretion, as  fast  as  the  occupants  become  capable  of  transacting 
their  own  business,  issue  patents,  etc. ;"  and  a  patent  was  actu- 
ally issued  under  said  treaty.  Second.:  In  recognizing  the  right 
of  the  appellee  to  sell  or  not  to  sell  the  standing  timber,  in  per- 
mitting him  to  contract  with  relation  thereto,  and  approving 
tlie  same  after  he  had  sold  it.  That  they  cannot  now  be  heard 
to  allege  that  he  was  a  citizen  for  the  purpose  of  selling,  and  not 
a  citizen  for  the  purpose  of  receiving  the  proceeds  of  the  sale. 

4.  It  is  not  alleged  by  the  appellee  that  by  the  act  of  February 
8,  1887,  the  status  or  relation  of  wardship  existing  between  In- 
dian tribes  and  the  government  of  the  United  States  has  been 
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altered  or  changed  so  far  as  the  tribes  in  their  tribal  property 
are  concerned.  That  act  related  to  individuals  and  to  individ- 
ual rights  that  might  be  acquired  thereunder,  and  for  this  rea- 
son nearly  all  of  the  citations  referred  to  in  the  brief  of  the  ap- 
pellant do  not  apply  to  the  issues  joined  in  this  case,  or  the  con- 
ditions arising  out  of  the  subject-matter  of  this  controversy. 
Federal  authority  exists,  and  is  extended  over  Indian  reserva- 
tions so  long  aa  they  remain  reservations.  It  is  not  contended 
that  the  appellee  in  this  case  has  the  right,  or  claims  the  right,  by 
his  own  act  to  terminate  a  trust  expressly  created  by  statute. 
He  oould  not  dispose  of  the  land  included  in  his  allotment  dur- 
ing the  trust  period  without  the  consent  of  the  President  of  the 
United  States.  He  could  not  dispose  of  any  portion  of  the  com- 
mon funds  or  tribal  lands  of  the  Bad  River  Indians.  They  re- 
mained subject  to  the  disposition  of  the  officers  who  represented 
the  government  in  the  management  of  Indian  affairs  under  the 
authorities  set  forth  by  the  appellants.  But,  on  the  contrary, 
he  has  the  right  to  issue  and  dispose  of  just  as  much  of  his  own 
property  as  belongs  to  him  as  an  individual  upon  which  the 
trust  has  been  exhausted  under  consent  of  the  President  and  by 
authority  of  law.  He  is  no  longer  an  Indian  in  the  sense  in 
which  the  term  is  used  in  referring  to  tribal  Indians,  but  hav- 
ing by  operation  of  law  and  his  own  act  become  a  citizen  of  the 
United  States,  he  still  retains  an  interest  in  lands  and  moneys 
Avhioh  are  not  the  subject-matter  of  this  controversy,  and  which 
are  under  the  guardianship  and  control  of  the  officers  of  the 
L'^nited  States  as  trustees  in  conformity  with  the  provisions  of 
law ;  and  the  rules  and  regulations  which  provide  for  the  sale  of 
the  standing  timber  were  prepared  with  reference  to  both  classes 
of  this  land,  and  provided  a  distinct  method  of  payment  as  to 
tJiat  which  had  been  taken  in  severalty,  and  that  which  remained 
as  common  tribal  property.  The  position  of  the  appellee  in  this 
case,  instead  of  being  opposed  to  the  reasoning  of  the  authori- 
ties cited,  is  directly  in  line  therewith.  Congress  had  the  right 
to  place  restrictions  upon  the  alienation  of  land  acquired  or  to 
be  acquired  by  individual  members  of  former  Indian  tribes,  and 
thereby  created  a  trust  which  it  is  the  duty  of  the  government, 
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through  ita  ofBccr,  to  comply  with  in  both  letter  and  spirit  It 
also  had  the  right  to  provide  means  for  the  termination  of  trust 
of  this  character,  and  to  place  in  the  hands  of  the  President  the 
authority  to  terminate  a  trust  similar  to  the  one  created  in  the 
treaty  between  the  United  States  and  the  Chippewa  Indians. 
When  so  terminated  there  is  no  longer  any  authority  in  the  ex- 
ecutive officers  to  withhold  the  payment  or  payments  of  money 
due  to  citizens  of  the  United  States,  even  though  they  were  of 
Indian  birth. 

The  rights  of  the  Indian  by  virtue  of  recent  statutes  oonstitut-^ 
ing  him  a  citizen  are  explained  fully  and  satisfactorily  in  Re 
CeUstine,  114  Federal  Reporter,  551,  wherein  it  is  declared! 
diat  an  Indian  bom  within  the  United  States,  to  whonT  an  allot- 
ment of  land  in  severalty  has  been  made  pursuant  to  law,  be- 
comes, under  the  act  of  February  8,  1897  (1  Supplement  Ee- 
vised  Statutes,  2d  edition,  page  536),  a  citizen  of  the  United 
States,  with  all  the  rights,  privileges,  and  immunities  of  such,, 
among  which  is  the  right  to  sue  in  proper  person,  Federal  or 
State ;  and.  therefore,  the  government  is  relieved  from  the  duty 
of  representing  him  in  suits  involving  his  personal  or  domestic- 
rights.  Relying  upon  this  decision,  we  may  claim  with  abso- 
lute assurance  the  right  of  the  relator  in  this  case  to  claim  in  his^ 
own  name  the  personal  right  assured  to  him  with  the  consent 
of  the  government  in  the  contract  signed  by  him  with  Steams. 

Mr.  Justice  Moeris  delivered  the  opinion  of  the  Court: 

We  are  unable  to  see  what  part  the  fact  of  the  citizenship  of 
the  relator  performs  in  the  present  case.  He  might  well  be  a 
citizen,  with  all  tlie  rights  and  privileges  of  citizens,  and  yet  be* 
disqualified  from  the  exercise  of  absolute  ownership  over  certain 
specified  property.  If  it  be  conceded  that  among  the  rights  of 
citizenship  is  that  of  freely  acquiring,  holding,  and  disposing  of 
property,  yet  it  does  not  follow  that  the  grantor  of  property 
may  not  place  restrictions  upon  its  use  by  the  grantee  or  person 
for  whose  benefit  is  is  granted.  It  is  of  daily  experience  that  in* 
the  matter  of  wills,  marriage  settlements,  deeds  of  trust,  and 
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Other  similar  arrangements,  property  is  tied  up  and  the  right  of 
alienation  and  disposal  of  it  is  restricted ;  and  yet  it  has  never 
been  supposed  that  thereby  the  right  of  citizenship  of  the  grantee 
or  beneficiary  is  impaired.  The  provision  made  in  the  present 
and  other  similar  cases  for  those  who  are  or  have  been  wards  of 
the  government  of  the  United  States  are  analogous  to  ordinary 
trusts  wherein  it  is  sought,  by  restricting  the  right  of  disposition, 
to  guard  the  beneficiaries  against  the  results  of  their  own  improv- 
idence; and  we  fail  to  find  in  either  any  impairment  of  the 
right  of  citizenship.  If  the  emancipated  Indian  chooses  to  save 
his  money,  and  therewith  to  buy  land  or  other  property,  and 
freely  to  sell  it  again  after  he  has  purchased  it,  we  presume  that 
the  law  does  not  prevent  him  now  from  so  doing.  But  when  the 
United  States,  as  guardian  of  the  Indians,  collectively  and  in- 
dividually, seeks  to  secure  any  specified  property  to  them  in 
«uch  manner  as  that  they  shall  not  improvidently  squander  it, 
we  see  no  reason  why  the  United  States  may  not  limit  their  own 
grant  as  they  see  proper.  We  see  no  reason  why  they  might 
not  have  done  this  >vith  white  settlers  on  the  national  domain, 
if  they  had  deemed  it  expedient  to  do  so.  The  matter  of  citizen- 
ship is  an  entirely  extraneous  thing,  and  has  nothing  whatever 
to  do  with  the  case.  The  question  is  whether  the  United  States 
have  restricted,  and  how  far  they  have  restricted,  the  use  of  the 
property  which  tliey  have  themselves  granted.  For,  of  course, 
under  our  theory  of  the  respective  rights  of  the  United  States 
and  of  the  Indians,  the  lands  allotted  to  the  latter  either  as  tribal 
reservations  or  in  severalty  are  the  property  of  the  United  States, 
and  the  latter  may  restrict  the  use  of  them  by  the  Indians  and 
the  proceeds  of  sale  thereof  to  any  extent  to  which  it  is  feasible 
to  go. 

This  case,  therefore,  must  be  disposed  of  under  its  own  facts 
and  circumstances,  without  reference  to  the  citizenship  of  the 
relator.  Now,  with  reference  to  these  facts  and  circumstances, 
we  are  compelled  to  conclude  that  there  is  not  here  presented  a 
case  of  plain  ministerial  duty  which  the  respondents  refuse  to 
perform,  and  such  as  it  is  proper  to  enforce  by  the  writ  of  man- 
damus.    The  very  structure  of  the  petition  in  the  case  implies 
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that  the  action  sought  to  he  controlled  is  one  of  administrative 
propriety,  involving  judicial  discretion,  rather  than  a  merely 
ministerial  duty.  If  there  is  any  plain  ministerial  duty  to  he 
performed,  it  would  seem  to  be  rather  that  of  the  local  Indian 
agent  in  countersigning  the  relator's  check,  than  that  of  the 
Secretary  of  the  Interior  and  of  the  Commissioner  of  Indian 
AflFairs  in  their  general  control  of  all  matters  relating  to  the 
Indians.  The  regulations,  under  which  the  relator  entered  into 
contract  and  procured  the  money  in  question  to  he  realized,  im- 
posed the  duty  upon  the  local  Indian  agent  of  countersigning 
the  relator's  check  when  such  money  or  any  part  thereof  is 
sought  to  be  withdrawn  from  the  bank  in  which  it  is  deposited. 
If  this  is  a  purely  ministerial  duty,  which  the  Indian  agent  i» 
actually  required  to  perform  when  requested  so  to  do,  and  which, 
therefore,  he  ooidd  be  compelled  by  mandamus  to  perform,  it 
cannot  fall  within  the  scope  of  the  authority  either  of  the  Com- 
missioner of  Indian  Affairs  or  of  the  Secretary  of  the  Interior  to 
interfere  witJi  it  in  the  course  of  their  administration  of  the 
Bureau  of  Indian  Affairs ;  and  no  order  given  either  by  the  Com- 
missioner or  by  the  Secretary  could  be  a  justification  for  refusal 
on  the  part  of  the  local  Indian  agent  If,  on  the  other  hand, 
ihe  action  sought  to  be  had  is  one  of  administrative  character 
which  the  Secretary  and  the  Commissioner  may  control,  it  i» 
very  plain  that  the  relator  has  no  case;  for  the  action  can  no 
longer  be  regarded  as  purely  ministerial.  The  relator's  proceed- 
ing would  seem  to  contemplate  that  the  whole  administrative 
machinery  of  the  Bureau  of  Indian  Affairs  can  be  set  in  motion 
and  controlled  by  the  courts  for  the  performance  of  a  merely 
ministprial  duty  on  the  part  of  a  subordinate  local  agent 

But  if  we  take  the  Bureau  of  Indian  Affairs  in  its  entirety, 
and  regard  the  act  to  be  performed  as  that  of  the  Secretary  or 
Commissioner,  by  the  local  Indian  agent  as  their  clerk  or  em- 
ployee, yet  we  are  unable  to  see  that  the  act  is  of  that  purely 
ministerial  character  which  can  be  enforced  by  the  writ  of  man- 
damus. It  is  not  controverted  that  under  the  treaty  of  1854 
the  President  had  power  to  place  restrictions  upon  the  aliena- 
tion of  the  hmds  alloted  in  severalty.    He  exercised  that  power 


Digitized  by  VjOOQ IC 


HITCHCOCK  V.  UNITED  STATES  ex  mcl.  BIGBOY.  287 

D.  C]  Opinion  of  the  Court. 

by  providing  that  the  Indian  OTmers  should  not  sell  without  his 
consent.  It  seems,  also,  not  to  be  controverted  that  the  restric- 
tion extended  to  the  sale  of  the  timber  on  the  land  as  well  as  to 
the  land  itself ;  and  this  restriction  was  sou^t  to  some  extent 
to  be  carried  over  to  the  proceeds  of  the  sale  of  the  timber,  when 
it  was  provided  that  these  proceeds  could  not  be  disposed  of  by 
the  Indian  owner  without  the  concurrent  action  of  the  Indian 
agent 

Whether  in  fact  and  in  law  the  restriction  upon  the  right  of 
alienation,  when  once  removed  by  the  authority  given  to  the 
Indian  owner  to  enter  into  contract  in  regard  to  the  timber,  was 
intended  to  extend  to  the  proceeds  of  sale,  and  did  in  fact  under 
the  terms  of  the  regulations  extend  to  such  proceeds,  may  be  an 
open  question.  It  is  the  contention  of  the  respondents  that  it 
did  so  extend ;  it  is  the  contention  of  the  relator  that  it  did  not. 
Certainly  there  was  more  or  less  of  restriction  in  the  provision 
that  the  proceeds  of  the  sale  could  not  be  withdrawn  from  the 
bank  by  the  action  of  the  relator  alone,  without  having  his  check 
countersigned  by  the  local  Indian  agent.  This  provision  means 
something.  It  is  claimed  on  behalf  of  the  relator  that  its  pur- 
pose is  merely  to  identify  him  at  the  bank.  On  the  part  of  the 
respondents  it  is  claimed  that  tlie  intention  was,  in  harmony 
with  all  the  preceding  action,  to  place  a  check  upon  the  notorious 
improvidence  of  the  Indian.  In  the  absence  of  all  testimony 
how  are  we  to  judge  of  this?  Are  we  to  disregard  the  inter- 
pretation placed  by  the  department  upon  its  own  regulation,  or 
rather  the  r^ulation  made  by  the  President  through  the  de- 
partment ?  In  any  event,  there  is  serious  controversy  as  to  the 
meaning  of  the  regulation ;  and  for  that  reason  alone,  if  for  no 
other,  the  act  sought  to  be  performed  is  taken  out  of  the  cate- 
gory of  plain  ministerial  actions  subject  to  be  enforced  by  the 
writ  of  mandamus.  Even  if  we  were  of  opinion  that  the  con- 
struction claimed  by  the  relator  is  the  true  construction  of  the 
regulation  and  of  the  contract  made  in  pursuance  of  it,  the 
courts  should  hesitate  before  they  required  an  executive  depart- 
ment of  the  government  to  abandon  its  own  construction  and  its 
administrative  action  thereunder.    It  was  within  the  power  of 
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that  executive  department,  or  of  the  President,  as  its  final  chief 
and  head,  and  as  chief  and  head  of  all  the  executive  depart- 
ments, to  make  the  regulation  express  in  specific  terms  that  which 
the  department  now  claims  that  it  was  intended  to  mean.  And 
if  the  President  could  do  that,  as  beyond  question  he  could,  why 
should  the  courts  repudiate,  the  construction  which  the  Secretary 
and  Commissioner,  acting  under  his  authority,  place  upon  the 
regulation  and  the  contract  ? 

If  injustice  and  hardship  result  from  this  construction,  as  it 
has  been  ably  argued  that  they  would  result,  and  that  the  money 
of  the  Indian  would  be  frittered  away  by  being  paid  to  him 
merely  in  driblets,  with  which  he  could  accomplish  nothing  sub- 
stantial, that  is  an  argument  to  be  addressed  to  those  who  have 
the  administration  of  Indian  affairs,  and  who  must  be  presumed 
to  be  open,  as  much  as  the  courts,  and  indeed  more  so,  to  such 
argument,  and  to  solicitude  for  the  general  welfare  of  the  In- 
dian ;  and  there  is  always  the  right  of  appeal  to  the  President, 
and  ultimately  also  the  right  of  appeal  to  the  Congress  of  the 
United  States.  But  the  courts,  by  the  writ  of  mandamus,  can- 
not remedy  all  cases  of  hardship  and  injustice.  Their  jurisdic- 
tion in  that  regard  is  exceedingly  limited  and  well  defined,  and 
it  is  wholly  unnecessary  to  recur  to  the  repeated  enunciations  of 
our  tribunal  of  last  resort  on  the  subject. 

We  are  of  opinion,  therefore,  that  by  the  petition  and  the  re- 
turn in  this  case  there  is  not  shown  a  plain  ministerial  duty  to 
be  performed  by  the  respondents  and  which  they  are  required 
by  law  to  perform  for  the  relator;  that  the  matter  of  citizen- 
ship of  the  relator  has  nothing  whatever  to  do  with  the  case; 
and  that  the  result  of  the  writ  of  mandamus  here  would  be  to 
control  the  administrative  action  of  the  Bureau  of  Indian  Af- 
fairs and  the  Department  of  the  Interior,  which  it  is  not  compe- 
tent for  the  courts  to  do. 

We  must,  therefore,  reverse  the  order  appealed  from,  with 
costs ;  and  remand  the  cause  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  with  directions  to  discharge  the  rule  to  show 
cause  and  to  dismiss  the  petition. 

And  it  is  so  ordered.  Reversed. 
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Stbeet  ISzisNSioir;     Condemnation    op  Land;    Sfboial   Assessments; 
Liens;  Lis  Pendens. 

1.  Where  the  commissioners  of  the  District  of  Columbia  institute  proceed- 

ings to  condemn  a  tract  of  land  for  street  extension  under  the  several 
acts  of  Congress  for  that  purpose,  and,  between  the  impaneling  of  a 
jury  to  assess  damages  and  benefits  and  their  verdict,  the  owners  of  the 
land  convey  the  tract  in  several  parcels  of  different  value  to  different 
persons,  who  do  not  intervene  in  the  condemnation  proceedings,  which 
restdt  in  the  assessment  of  damages  and  benefits  against  the  tract  as  a 
whole,  one  or  more  of  such  owners  is  not  entitled  to  the  cancelation  of 
such  assessment  for  benefits  as  an  illegal  charge  against  his  parcel. 

2.  By  the  filing  of  the  petition  by  the  commissioners  of  the   District   of 

Columbia  for  the  condemnation  of  land  for  street-extension  purposes, 
and  the  service  of  notice  on  the  then  owners,  a  lien  attaches  to  the 
property  as  it  then  stood  with  the  divisions  and  subdivisions  that  then 
existed,  which  a  subsequent  purchaser  of  any  portion  of  the  land  is 
not  at  liberty  to  disregard. 

3.  By  the  acts  of  Congress  to  condemn  land  in  this  District  for  street-ex- 

tension purposes,  an  inchoate  lien  was  created  on  the  land  proposed  to  be 
condemned,  which  becomes  fixed  as  a  general  and  indeterminate  lien  by 
the  filing  of  a  petition  by  the  commissioners  for  the  condemnation  of 
the  land  and  the  service  of  notice  on  the  owners,  and  as  a  special  lien 
upon  the  confirmation  by  the  court  of  the  assessments  for  benefits  made 
on  the  several  parcels  condemned  by  the  jury  impaneled  to  assess  dam- 
ages and  benefits;  construing  acts  of  Congress  of  March  3,  1899  (30 
Stat,  at  L.  1344,  chap.  431),  January  30,  1900  (31  Stat,  at  L.  2,  chap. 
4),  and  June  6,  1900  (31  Stat,  at  L.  666,  chap.  809) . 

No.  1298.     Submitted  May  8,  1903.     Decided  June  29,  1898. 

Heasiito  on  an  appeal  by  the  complainant  and  an  intervener 
from  a  decree  of  the  Supreme  Court  of  the  District  of  Columbia 
sustaining  a  demurrer  to,  and  dismissing,  a  bill  in  equity  to  en- 
join the  collection  of  a  tax  assessment  and  for  its  cancelation; 
the  original  complainant  and  intervening  complainant  having 
elected  to  stand  by  their  bill  and  petition.  Affirmed. 

Vol.  XXII— 19 
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The  Court  in  the  opinion  stated  the  case  as  follows : 

This  is  a  proceeding  in  equity  instituted  in  the  supreme  court 
of  the  District  of  Columbia  to  enjoin  the  collection  of  an  assess- 
ment, and  to  decree  its  cancelation. 

The  facts  upon  which  the  proceeding  is  based  are  these: 
Charles  Early  and  Charles  C.  Lancaster,  as  trustees,  were,  on 
January  9,  1901,  and  previously  thereto,  the  owners  in  fee 
simple  of  a  tract  of  land  containing  about  81^  acres,  situated 
in  the  county  of  Washington,  outside  of  the  municipal  limits  of 
this  city,  and  lying  east  of  the  line  of  the  proposed  extension 
of  Sixteenth  street,  in  this  city,  which  extension  was  provided 
for  by  acts  of  Congress  of  March  3,  1899  (30  Stat  at  L.  1344, 
chap.  431),  January  30,  1900  (31  Stat,  at  L.  2,  chap.  4),  and 
June  6,  1900  (31  Stat  at  L.  666,  chap.  809).  Acting  under 
these  several  statutes,  the  commissioners  of  the  District,  on  Aug- 
ust 21,  1900,  instituted  proceedings  in  the  supreme  court  of  the 
District,  by  filing  a  petition  therein  for  the  condemnation  of  the 
land  required  for  such  proposed  extension,  the  ascertainment 
of  the  value  of  it,  and  the  ascertainment  of  the  amount  of  the 
benefits  to  be  assessed  against  adjacent  property  that  should  be 
found  to  be  benefited  by  the  proposed  extension.  Publication 
under  these  proceedings  was  made  and  notice  was  duly  served 
on  the  parties  in  interest  in  November,  1900 ;  and  on  January 
4,  1901,  a  jury  was  impaneled  in  the  cause  and  personally 
viewed  the  property;  and  on  the  same  day  (January  4,  1901) 
began  to  hear  testimony  therein.  On  March  29,  1901,  the 
jury  filed  their  verdict  in  court,  whereby  they  awarded  compen- 
sation to  Early  and  Lancaster^  trustees,  in  the  sum  of  $11,615 
for  about  4  6-10  acres  taken  for  the  street,  and  assessed  benefit* 
to  the  amount  of  $2,137  on  the  whole  tract  of  8^  acres  in  the 
names  of  Early  and  Lancaster,  trustees. 

Intermediate  between  the  time  of  the  impaneling  of  the  jury 
(January  4,  1901),  and  the  time  of  the  rendition  of  its  verdict 
(March  29,  1901),  namely,  on  January  9,  1901,  Early  and 
Lancaster,  trustees,  conveyed  the  tract  in  16  separate  and  dis- 
tinct parcels  to  14  several  persons,  of  whom  the  appellants  were 
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two.  These  several  parcels  are  alleged  to  have  been  of  diflFerent 
value ;  and  that  of  the  appellant  Wilkinson  did  not  abut  on  Six- 
teenth street)  while  that  of  the  appellant  Frost  did  adjoin  that 
street 

Desiring  to  negotiate  loans  on  their  several  parcels,  the  ap- 
pellants sought  to  procure  certificates  from  the  proper  officers, 
under  the  law^  as  to  the  condition  of  the  taxes  and  assessments 
against  their  said  several  parcels,  and  were  given  certificates 
which  showed  the  assessment  of  $2,137  as  a  charge  upon  the 
whole  tract  and  upon  each  and  every  part  and  parcel  thereof. 
Thereupon  the  appellant  Wilkinson  instituted  the  present  pro- 
ceedings by  filing  a  bill  in  equity  to  cancel  the  said  assessment 
as  an  illegal  charge  against  his  parcel ;  and  the  appellant  Frost 
intervened  with  a  petition,  almost  identical  with  the  bill  of  com- 
plaint in  its  substantial  statements,  and  was  made  a  party  to  the 
bill  as  complainant  In  the  bill  and  petition  the  facts  were  set 
out  substantially  as  herein  recited,  and  relief  was  duly  prayed. 

The  defendant,  the  District  of  Columbia,  demurred,  and  its 
demurrer  was  sustained.  The  complainants  electing  to  stand 
by  their  bill  and  petition,  the  court  decreed  the  dismissal  of 
both ;  and  from  such  decree  of  dismissal  the  complainant  and  in- 
tervener have  appealed. 

Mr.  Charles  (7.  Lancaster  and  Mr.  John  Ridotd,  for  the  ap- 
pellants : 

1.  The  facts  in  the  record  show  conclusively  that  tfie  tract 
of  8.548  acres,  lying  on  the  east  side  of  Sixteenth  street  ex- 
tended, had  been  subdivided  and  conveyed,  January  9,  1901, 
by  metes  and  bounds,  into  16  separate  and  distinct  pieces  and 
parcels  of  land,  to  14  different  purchasers  by  recorded  deeds; 
that  these  pieces  and  parcels  of  land  were  of  varying  areas, 
some  fronting  on  Sixteenth  street  extended  and  some  on  Piney 
Branch  road,  and  the  several  pieces  and  parcels  of  land  were 
of  different  values,  and  that  these  facts  were  proved  before  the 
jury  and  known  to  them  nearly  four  months  before  they  filed 
their  verdict  in  the  district  court     Upon  these  admitted  facts. 
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it  was  the  legal  duty  of  the  jury  to  assess  separately  benefits,  if 
any,  upon  each  of  the  16  separate  and  distinct  pieces  and  par- 
cels of  lands  as  shown  by  the  proof  before  them  and  the  records 
of  the  recorder  of  deeds.  Act  of  Congress  of  March  3,  1899  (30 
Stat  at  L.  1344)  ;  act  of  January  30,  1900  (31  Stat  at  L.  2)  ; 
act  of  June  6,  1900  (31  Stat  at  L.  666) ;  Welty,  Assessment, 
§§  110,  111,  220,  311,  319;  Bauman  v.  Ross,  167  U.  S.  591; 
10  Am.  &  Eng.  Enc.  Law,  1st  ed.,  pp.  299,  300,  and  author- 
ities cited. 

2.  The  doctrine  of  lis  pendens  does  not  apply  in  tax  or  con- 
demnation proceedings.  Bennett  on  Lis  Pendens,  §§  88,  89,  and 
179.  The  doctrine  does  not  apply  in  this  case  for  the  follow- 
ing reasons:  (a)  The  appellants  were  legally  bound  to  take 
notice  of  the  proceedings  for  the  extension  of  Sixteenth  street 
(6)  The  appellants  and  their  property  were  before  the  jury  near- 
ly four  months  before  said  jury  filed  its  verdict  Wight  v.  David- 
son, 181  U.  S.  382 ;  Parsons  v.  JD.  C.  170  U.  S.  51 ;  Bauman  v. 
Ross,  167  U.  S.  584. 

3.  The  lien  for  street  assessments  attaches  at  the  time  fixed 
by  the  statute,  and  subsequent  purchasers  are  regarded  as  pur- 
chasers pendente  lite.  24  Am.  &  Eng.  Enc.  Law,  1st  ed.,  p.  76 ; 
§  8,  act  of  March  3,  1899,  and  act  of  June  6,  1900.  In  this 
case  the  verdict  of  the  jury  was  not  finally  ratified  and  confirmed 
by  the  district  court  until  June  19,  1902.  Therefore  the  ap- 
pellants were  not  purchasers  pendente  lite,  for  they  had  pur- 
chased and  their  deeds  were  recorded  nearly  eighteen  months 
prior  to  the  attachment  of  the  lien.  Lyon  v.  Alley,  130  TJ.  S. 
189. 

Mr.  Andrew  B.  DuvaU,  Corporation  Counsel,  and  Mr.  E.  H. 
Thomas  and  Mr.  A.  H.  O'Connor,  assistants  for  the  appellee : 

1.  When  the  petition  had  been  filed  under  the  authority 
of  the  act  of  Congress,  and  publication  and  service  of  notice 
had  been  made  in  accordance  therewith,  the  supreme  court  of 
the  District  of  Columbia,  sitting  as  a  district  court,  had  com- 
plete jurisdiction  over  the  whole  subject-matter,  and  was  author- 
ized to  proceed  over  the  condemnation  of  the  land,  and  the  aa- 
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sessment  of  benefits  in  accordance  with  the  status  of  the  limd 
as  it  existed  at  that  time.  Every  person  interested  in  the  land 
was  from  that  time  bound  by  the  proceedings,  and  were  properly 
before  the  court  Wight  v.  Davidson,  181  U.  S.  282 ;  Parsons  v. 
D.  C.  170  U.  S.  51. 

2.  The  doctrine  of  lis  pendens  came  into  operation,  and  every 
person  purchasing  any  land  subject  to  these  proceedings  took  his 
title  subject  to  any  verdict  or  decree  which  might  thereafter  be 
rendered  in  the  proceedings.  That  this  doctrine  applies  to  pro- 
ceedings of  this  nature  has  been  frequently  held,  as  will  here- 
after be  shown,  and  a  case  can  hardly  be  imagined  where  the 
necessity  of  the  doctrine  is  greater  than  here.  The  proceedings 
involved — ^probably  250  or  300  separate  pieces  or  parcels  of 
land,  and,  if  the  jury  of  condenmation  were  to  attempt  to  fol- 
low the  changes,  or  attempted  changes,  of  title  that  might  in- 
tervene between  the  commencement  of  the  proceedings  and  their 
verdict,  rendered  months  thereafter,  the  proceedings  would 
never  terminate,  and  still  more  would  this  be  the  fact  if  the 
land  should  be  subject  to  change  of  title  afPecting  these  proceed- 
ings up  to  the  time  of  confirmation  of  the  verdict  Where  the 
owner  conveys,  pending  proceedings,  the  grantee  takes  subject 
to  the  proceedings.  Lewis,  Eminent  Domain,  §  338,  citing 
Plumer  v.  Watisau  Boom  Co.  49  Wis.  449 ;  Mills,  Eminent  Do- 
main, §  95 ;  18  Am.  &  £ng.  Enc  Law,  870,  and  cases  cited  in 
note  1.  Lis  pendens  is,  in  f  act^  but  one  phase  of  the  law  of  res 
judicata.  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  601,  602.  Some 
of  the  leading  cases  on  the  subject  are :  Newman  v.  Chapman, 
2  Rand.  (Va.)  93;  Murray  v.  Ballou,  1  Johns.  Ch.  566;  War- 
ren County  V.  Marcy,  97  D.  S.  96 ;  Union  Trust  Co.  of  N.  Y.  v. 
Southei^  Inland  Navigation  &  Improvement  Co.  130  U.  S.  565. 
The  doctrine  of  lis  pendens  applies  to  suits  in  law  and  equity.  21 
Am.  &  Eng.  Enc.  Law,  2d  ed.  601.  It  applies  to  divorce  suits 
and  suits  for  alimony.  13  Am,  &  Eng.  Enc.  Law,  800.  And  to 
bankruptcy  proceedings.  Id.  84.  It  applies  to  condemnation  pro- 
ceedings. 21  Am.  &  Eng.  Enc.  Law,  2d  ed.  664;  Plumer  v. 
Boom  Co.  49  Wis.  449 ;  Schriver  v.  C.  E.  Railway,  115  N.  Y. 
346  \C.E.&  L.  S.  Railway  v.  Catholic  Bishop  of  Chicago,  119 


Digitized  by  VjOOQ IC 


294  WILKINSON  v.  DISTRICT  OF  COLUMBIA. 

Opinion  of  the  Court.  [22  App. 

111.  532 ;  Shirk  v.  Whitten,  141  Ind.  455 ;  Hartley  v.  Keokuk, 
etc.,  Ky.  Co.  85  Iowa,  455,  at  466.  Appellants  in  their  behalf 
cite  to  the  contrary  Bennett  on  Lis  Pendens,  §§  88,  89,  and  179. 
Upon  examination  of  the  authority  cited  by  counsel  for  ap- 
pellants it  will  be  found  that  §§88  and  89,  instead  of  asserting 
that  the  doctrine  of  lis  pendens  will  not  apply  to  proceedings 
for  condemnations,  merely  assert  that  the  doctrine  of  lis  pendens 
will  not  prevail  against  the  imposition  of  taxes  nor  proceedings 
for  the  condemnation  of  property,  and  are  in  effect  against  the 
proposition  of  appellants.  While  section  179  makes  the  general 
assertion  that  a  proceeding  for  condemnation  is  not  lis  pendens, 
no  authority  is  cited  in  support  of  the  text^  and  it  is  directly 
against  the  authorities  above  cited.  Purchasers  pendente  lite 
act  at  their  peril,  and  are  not  necessary  parties  to  the  suit  15 
Am.  &  Eng.  Enc.  Law,  900 ;  Kern  v.  Hazelrigg,  11  Ind.  446. 
They  may  be  admitted  parties  in  the  discretion  of  the  court, 
but  caimot  demand  that  right,  and  they  are  bound  by  the  decree 
of  the  court.  Mellon  v.  Moulin  Iron  Works,  131  U.  S.  352 ; 
Eyster  v.  Gaff,  91  U.  S.  521. 

3.  The  appellants  do  not  claim  that  they  were  without  no- 
tice of  the  proceedings  when  they  purchased  the  property,  and, 
not  having  affirmatively  alleged  in  their  bill  and  petition  respec- 
tively the  want  of  actual  notice,  they  will  be  presumed  to  have 
had  notice.  Murray  v.  Ballou,  1  Johns.  CL  566;  Heatley  v. 
Finster,  2  Johns.  Ch.  158;  Murray  v.  Fvnster,  2  Johns.  Ch. 
155.  A  purchaser  with  actual  notice  is  guilty  of  collusion  and 
fraud,  and  to  relieve  him  of  this  charge  his  bill  shoidd  show 
affirmatively  want  of  notice.     Ibid. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

The  contention  of  the  appellants  is  that,  as  the  conveyances 
to  them  were  made  before  the  rendition  of  the  verdict  of  the 
jury,  the  jury  was  required  to  take  notice  of  them  and  of  the 
division  of  the  tract  into  parcels  which  they,  made;  and  it 
should  have  assessed  the  parcels  separately,  and  not  the  tract 
as  a  whole;  and  that  by  its  failure  to  do  so  the  whole  assess- 
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ment  was  rendered  illegal,  null,  and  void.  This  contention  we 
regard  as  wholly  untenable  and  without  warrant  in  law  or  in 
reason. 

It  may  be  oonceded  as  true  that,  in  eases  like  the  present, 
when  a  jury  is  called  upon  to  assess  property  for  benefits  or 
damages,  it  must  take  the  property  as  it  finds  it,  with  the  di- 
visions and  the  subdivisions  which  it  finds  and  the  several  own- 
ers who  are  therein  interested ;  and  it  will  not  do  to  take  several 
parcels  of  land  and  assess  them  as  one  whole  because  at  one  time 
they  may  have  constituted  one  entire  and  undivided  tract.  We 
do  not  imderstand  anyone  to  contend  for  a  contrary  doctrine 
in  the  present  case.  But  it  does  not  follow  from  this  that, 
after  the  institution  of  proceedings  for  the  condemnation  of 
property  and  for  the  assessment  of  benefits  and  damages,  parties 
may  deal  with  such  property  in  total  disregard  of  the  proceed- 
ings; and  that  not  only  the  petitioners  in  the  proceedings, — 
that  is,  the  conunissioners  of  the  District  of  Columbia, — ^but  the 
court  and  jury  also,  are  required  to  watch  the  land  records  with 
vigilant  scrutiny  up  to  the  very  moment  when  the  verdict  of  the 
jury  is  rendered,  to  ascertain  what  divisions,  if  any,  and  what 
conveyances  thereof  have  been  made.  Any  such  requirement  as 
this  would  be  an  absurdity,  and  would  simply  render  it  impos- 
sible to  conduct  legal  proceedings  in  an  orderly  manner. 

It  is  well-settled  law,  so  well  settled  as  that  it  must  be  re- 
garded as  elementary,  that  when  a  bill  is  filed  in  equity  to  en- 
force a  claim  against  real  estate,  and  summons  is  issued  thereon 
to  the  then  owner  of  the  property,  a  lien  is  created,  which  no 
one  who  afterwards  deals  with  the  property  is  at  liberty  to  dis- 
regard ;  and  the  party  who  seeks  to  enforce  the  lien  is  under  no 
obligation  whatever  to  take  any  notice  of  such  dealing,  or  of 
any  conveyances  of  the  property  subsequent  to  the  attachment 
of  his  own  lien.  This  is  in  accordance  with  the  well-known 
doctrine  of  lis  pendens, 

Now  there  is  nothing  in  the  present  case  to  exclude  it  from 
the  operation  of  this  doctrine,  which,  it  may  be  remarked,  is 
the  doctrine  of  right  reason  as  well  as  of  equity.  The  sev- 
eral acts  of  Congress  mentioned  provided  for  the  extension  of 
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the  street  and  the  taking  of  the  land  for  the  purpose,  and  in 
themselves  created  something  in  the  nature  of  an  inchoate  lien. 
But  by  the  filing  of  the  petition  for  condemnation,  and  the 
assessment  of  benefits  and  damages,  and  the  service  of  notice 
thereof  on  the  parties  then  in  interest,  the  lien  undoubtedly 
attached  to  the  property  as  it  then  stood,  and  with  the  divisions 
and  subdivisions  that  then  existed.  It  was  the  duty  of  the 
coDMnissioners  of  the  District,  as  far  as  they  could,  to  ascer- 
tain such  existing  conditions,  and  the  owners  of  the  several 
parcels  of  land  to  be  affected  by  their  proceeding;  and  to  file 
their  petition  against  the  land  and  its  several  owners  as  they 
then  found  them.  They  were  not  required  to  do  the  impossible 
thing  of  anticipating  the  future ;  nor  could  they  in  reason  be  re- 
quired to  watch  subsequent  conveyances,  and  to  modify  their 
proceedings  from  time  to  time  in  accordance  with  such  convey- 
ances. There  might  never  be  any  end  of  the  proceedings,  if  this 
were  required;  and  the  result  would  be  endless  confusion  and 
a  total  failure  of  justice  in  this  regard. 

The  appellants  seem  to  think,  and  indeed  in  their  bill  and 
petition  they  allege,  that  it  was  the  duty  of  the  jury  of  con- 
demnation to  consult  the  land  records,  and  to  keep  an  account 
of  all  conveyances,  not  oi  ly  those  that  were  made  before  the 
institution  of  the  proceedings,  but  even  those  which  were  made 
while  they  were  in  deliberation  of  the  subject  This  proposition, 
of  course,  is  too  absurd  to  be  considered  for  a  moment.  Un- 
doubtedly if,  after  proceedings  instituted,  parties  purchased  in 
good  faith,  and  sought  in  good  faith  to  intervene  in  the  proceed- 
ings, the  court  might  properly  permit  their  intervention,  if  the 
proceedings  were  not  unduly  hindered  thereby.  But  it  cannot 
be  held  that  they  have  a  right  to  intervene.  They  must  be  held 
to  take  the  property  with  the  burden  imposed  upon  it  by  the 
pendency  of  the  suit^  and  that  is  the  burden  of  a  lien. 

But  it  is  argiied  on  behalf  of  the  appellants  that,  because 
the  acts  of  Congress  of  March  3,  1899,  and  June  6,  1900,  pro- 
vide "that  when  confirmed  by  the  said  court  the  assessments 
shall  severally  be  a  lien  upon  the  land  assessed,  and  shall 
be  collected  as  special  improvement  taxes  in  the  District  of 
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Columbia/'  the  lien  only  attached  upon  the  confirmation  of  the 
verdict  of  the  jury  by  the  courts  and  did  not  attach  by  virtue 
of  the  filing  of  the  petition  and  the  service  of  notice  thereunder. 
This  argument,  however,  is  based  under  a  total  misapprehension 
of  the  meaning  of  the  several  acts.  The  lien,  which,  as  we  have 
said,  might  to  some  extent  be  regarded  as  inchoate  from  the  date 
of  the  passage  of  the  acts,  became  fixed  by  the  filing  of  the 
petition  and  the  service  of  notice ;  but  as  the  amount  of  it  was 
not  yet  ascertained,  and  the  apportionment  of  it  was  yet 
indefinite,  and  as  it  was  the  purpose  of  the  proceeding  to  ascer- 
tain such  amount  and  to  apportion  it  properly,  the  lien,  which 
was  only  a  general  and  indeterminate  lien  at  the  filing  of  the 
bill  and  service  of  notice,  became  by  its  definite  ascertainment 
and  special  apportionment  a  special  lien  severally  on  the  several 
parcels.  This  is  what  the  provision  cited  means.  It  is  not  that 
the  lien  did  not  have  existence  before  the  confirmation  of  the 
verdict  of  the  jury,  but  that  before  such  verdict  and  confirma- 
tion it  could  not  be  ascertained  how  much  of  the  general  lien 
should  be  charged  against  each  several  parcel. 

The  complainants  find  hardship  in  their  position,  inasmuch 
as  the  District  of  Columbia  cannot  now  procure  to  have  the  as- 
sessment apportioned,  and  they  allege  that  they  cannot  apportion 
it  between  themselves.  But  if  there  is  hardship  it  is  of  their  own 
creation.  Nor  do  we  see  any  reason  why  they  may  not  have  an 
apportionment  and  settlement  between  themselves  by  proceedings 
in  equity  or  otherwise  that  would  not  involve  the  District  of 
Columbia  in  their  controversy.  At  all  events,  the  hardship  is 
not  sufficient  to  justify  the  present  proceedings. 

We  are  of  the  opinion  that  the  court  below  was  right  in  dis- 
missing the  bill  and  petition  of  the  appellants,  and  that  the 
decree  of  dismissal  should  be  affirmed,  with  coats.  And  it  is 
so  ordered. 
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Nuisances;  Nbolioenge. 

1.  The  piling  of  lumber  in  a  public  street,  and  the  keeping  of  it  there  for  an 

unreasonable  time  or  in  an  unreasonable  manner,  is  a  nuisance,  and 
is  negligence;  and,  if  one  is  injured  thereby,  both  the  owner  of  the 
lumber  and  the  municipality  are  liable  in  damages  to  the  person  so  in- 
jured. 

2.  Where  a  child  of  about  nine  years  of  age  in  company  with  other  children 

seated  herself  on  one  of  several  piles  of  lumber  in  a  public  street,  and 
an  adjoining  pile  fell  and  she  was  injured,  it  is  no  def^ise  to  the  munic- 
ipality or  the  owner  of  the  lumber  that  it  was  carefully  stacked  or 
piled,  and  care  had  been  taken  to  make  it  secure  against  possible  acci- 
dent; or  that  there  was  nothing  to  show  that  its  falling  was  fairly 
attributable  to  the  negligence  of  the  owner,— especially  where  there  is 
also  nothing  to  show  that  the  children  did  anything  to  cause  the  lumber 
to  fall  other  than  by  seating  themselves  on  one  of  the  piles.  The  fact 
that  the  lumber  did  fall  and  inflict  an  injury  is  sufficient  proof  to  jus- 
tify the  inference  that  it  was  liable  to  fall,  and  that  there  was  a  prob- 
ability of  the  occurrence  of  such  an  accident  as  did  in  fact  occur. 

No.  1298.     Submitted  May  15,  1903.     Decided  June  25,  1903. 

Hearing  on  an  appeal  by  the  defendants  from  the  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia  upon  the  ver- 
dict of  the  jury  in  an  action  to  recover  damages  for  personal 
injuries.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  action  was  brought  by  the  appellee,  by  her  next  friend, 
against  Thomas  W.  Smith  and  the  District  of  Columbia  to  re- 

*Bighway8  —  Obstructions  in  —  Children,  —  See  also  the  following  edi- 
torial notes  presenting  the  authorities  on  their  respective  subjects: 
Right  of  children  to  protection  against  dangerous  conditions  of  highway, 
note  to  Oihson  v.  Huntington,  22  L.  R.  A.  561;  right  of  abutting  owner  to 
place  building  material  in  street,  note  to  Raymond  v.  Kiseberg,  19  L.  R.  A. 
643;  obstruction  of  street  or  sidewalk  for  business  or  building  purposes, 
note  to  Flynn  v.  Taylor,  14  L.  R.  A.  568. 
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cover  damages  for  injuries  sustained  by  reason  of  the  wrongful 
erection  and  maintenance  of  a  pile  of  timber  in  one  of  the  public 
streets  in  the  city  of  Washington. 

The  facts  as  set  out  in  the  bill  of  exceptions  appear  to  be 
these : — Thomas  W.  Smith  is  a  lumber  merchant  in  the  city  of 
Washington,  and  near  to  or  adjoining  the  lot  upon  which  he 
had  his  lumber  yard,  he  had  erected  and  maintained  piles  of 
heavy  timber  12  x  12  inches  square,  and  between  16  and  18 
feet  in  length,  at  the  intersection  of  Fourth  street,  southeast, 
and  Qeorgia  avenue,  within  the  limits  of  the  public  street  or 
highway ;  that  the  pile  of  lumber  causing  the  injury  complained 
of  had  been  allowed  to  remain  there,  with  the  knowledge  and 
consent  of  the  authorities  of  the  District  of  Columbia,  for  about 
eight  months;  that  the  portion  of  the  street  upon  which  the 
lumber  was  piled  was  paved  with  bluestone,  and  such  pavement 
extended  across  the  driveway  of  Fourth  street  and  from  6  to  10 
feet  south  of  where  the  lumber  was  piled ;  and  though  a  public 
street,  and  paved  as  stated,  it  had  not  been  much  used  as  a  thor- 
oughfare; that  on  the  afternoon  of  the  23d  of  July,  1901, 
about  7  o'clock,  the  plaintiff,  who  was  about  nine  years  old, 
in  company  with  her  playmates,  Maisie  Cissell  and  Mabel  Jones, 
walked  down  Fourth  street  to  the  river  front,  and,  on  their  way 
back,  they  sat  down  on  one  of  the  piles  of  lumber;  that  while 
sitting  there  an  adjoining  pile,  immediately  north  of  the  one  on 
which  the  three  children  were  seated,  composed  of  timber  of  the 
size  before  mentioned,  without  any  warning  or  apparent  cause, 
tumbled  down,  and  one  of  the  said  pieces  of  timber  falling  upon 
the  plaintiff,  lacerated  her  right  cheek,  and  caused  the  loss  of  the 
sight  of  her  left  eye ;  that  at  the  time  of  the  accident  the  plain- 
tiff was  in  good  health,  bright  and  well  grown,  and  a  pupil  of  the 
third  grade  of  the  public  schools. 

The  case  was  tried  before  a  jury,  on  a  plea  of  not  guilty,  and  a 
verdict  was  rendered  for  the  plaintiff  for  $3,500,  upon  which 
judgment  was  entered,  and  from  which  this  appeal  was  taken  by 
the  defendants. 

At  the  conclusion  of  the  evidence,  there  were  twa  prayers  for 
instruction  offered  on  the  part  of  the  plaintiff,  the  first  of  which 
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was  granted  as  modified^  and  the  other  rejected.  On  the  part  of 
the  defendants,  there  were  two  separate  series  of  prayers  of- 
fered, but  nearly  all  of  which  were  rejected;  and  among  the 
prayers  offered  by  the  defendants  and  rejected  were  prayers  re- 
questing that  the  case  should  be  withdrawn  from  the  jury.  The 
defendants  excepted  to  the  granting  of  the  prayer  for  the  plain- 
tiff, and  to  the  refusal  to  grant  the  prayers  on  the  part  of  the 
defendants.  There  was  quite/ a  full  charge  given  by  the  court 
to  the  jury,  but  it  does  not  appear  that  there  was  any  exception 
taken  to  it 

The  instruction  granted  at  the  instance  of  the  plaintiff  was  in 
the  following  terms : 

"1.  The  jury  are  instructed,  as  matter  of  law,  that  if  they 
find  from  the  evidence  that  there  was  placed  in  the  street,  in 
either  Fourth  street  or  Georgia  avenue,  a  pile  of  lumber  by  the 
defendant  Smith,  and  that  it  had  been  there  for  some  months 
prior  to  the  plaintiff's  injury,  then  they  are  instructed,  as  matter 
of  law,  that  the  pile  of  lumber  constituted  an  unlawful  obstruc- 
tion in  the  street ;  and  if  they  further  find  from  the  evidence  that 
the  pile  of  lumber  fell,  and  that  by  the  falling  thereof  the  plain- 
tiff was  injured,  then  they  are  instructed,  as  matter  of  law, 
that  the  plaintiff  is  entitled  to  recover ;  and  if  they  shall  find  for 
the  plaintiff  they  shall  award  against  the  defendants  such  sum 
as  will  be  fair  and  adequate  compensation  for  such  physical  pain 
and  suffering,  and  such  personal  inconvenience  and  injury,  and 
for  such  menial  suffering,  as  they  may  find  from  the  evidence, 
that  resulted  from  and  was  attendant  upon  as  a  natural  incident 
to  the  accident  And  if  they  find  that  the  injuries  sustained  by 
her  are  permanent  in  character,  they  should  award  such  damages 
as  will  compensate  her  for  such  suffering  of  mind  and  body,  and 
such  personal  inconvenience  and  injury,  if  any,  as  they  may 
find  from  the  evidence  she  will  suffer  in  the  future,  by  reason 
of  such  injury ;  unless  they  shall  further  find  from  all  the  evi- 
dence that  the  plaintiff  was  guilty  of  negligence  as  defined  in  de- 
fendant's, the  District's,  second  prayer." 

The  second  prayer  granted  on  behalf  of  the  defendant,  the  Dis- 
trict of  Columbia,  and  which  is  referred  to  and  to  be  read  in  con- 
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nection  with  the  instructions  given  at  the  instance  of  the  plain- 
tiff, as  defining  negligence  that  would  disentitle  the  plaintiff  to 
recover,  is  in  the  following  terms : 

"2,  The  jury  are  instructed  that  it  was  the  duty  of  the  plain- 
tiff while  upon  the  public  street  to  use  reasonable  care  and  caution 
to  avoid  danger,  such  as  children  of  her  age,  maturity,  and  ca- 
pacity would  use  under  the  same  circumstances,  and  that,  in  de- 
termining whether  the  plaintiff  used  such  care  and  caution  at  the 
time  of  her  alleged  injury,  the  jury  will  consider  the  nature  of 
the  alleged  obstruction  in  the  street,  its  size  and  appearance,  and 
such  other  facts  or  circumstances  disclosed  by  the  evidence  as 
tend  to  show  the  alleged  negligence  or  the  absence  of  it;  and  if 
they  find  from  the  evidence  that  the  plaintiff  was  guilty  of  any 
negligence  as  aforesaid  which  directly  contributed  to  her  injury, 
then  she  cannot  recover,  and  they  will  find  for  the  defendants." 

[The  following  prayers  asked  on  behalf  of  the  defendant^  the 
District  of  Columbia,  were  rejected  or  modified  and  exceptions 
were  duly  reserved : 

"1.  The  jury  are  instructed  that  upon  the  pleadings  and  the 
evidence  in  this  case,  the  defendant,  the  District  of  Columbia,  is 
not  liable,  and  their  verdict  should  be  for  the  District  of  Colum- 
bia. 

"3.  The  jury  are  instructed  that  the  defendant,  the  District  of 
Columbia,  is  not  an  insurer  against  accidents  upon  its  streets,  nor 
is  it  liable  for  injuries  resulting  from  an  obstruction  therein,  ex- 
cept upon  neglect  on  its  part  to  remove,  or  to  cause  to  be  removed, 
within  a  reasonable  time  after  knowledge  or  notice  that  such  ob- 
struction is  or  has  become  dangerous. 

"4.  The  jury  are  instructed  that  there  is  no  evidence  of  ex- 
press notice  to  the  District  of  Columbia  that  the  pile  of  lumber 
in  Fourth  street  at  the  point  where  and  at  the  time  when  the 
plaintiff  was  injured  was  in  an  unsafe  and  insecure  condition,  or 
was  dangerous  to  passers-by,  and  their  verdict  must  be  for  the 
said  defendant^  unless  the  jury  find  from  the  evidence  that  said 
pile  of  lumber  was  in  fact  in  an  unsafe  or  insecure  condition  or 
dangerous  to  passers-by,  and  such,  its  dangerous  condition,  was 
so  notorious  and  conspicuous  and  had  continued  for  so  long  a 
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time  that  the  authorities  charged  with  the  inspection  of  the 
street  would,  in  the  proper  performance  of  their  duty,  have 
known  it  was  dangerous. 

"5.  The  jury  are  instructed  that  there  is  no  suflScient  evidence 
in  this  case  that  the  District  of  Columbia  had  constructive  no- 
tice that  Fourth  street^  at  the  point  where  and  the  time  when 
the  plaintiff  was  injured,  was  dangerous  to  pedestrians  by  rea- 
son of  the  limiber  piled  therein. 

"6.  The  jury  are  instructed  that  there  is  no  evidence  in  this 
case  that  the  pile  of  lumber,  mentioned  in  the  evidence  was  in 
an  unsafe  or  dangerous  condition  in  Fourth  street  where  the 
plaintiff  was  injured  for  such  a  length  of  time  as  the  defend- 
ant, the  District  of  Columbia,  should  be  charged  with  notice  of 
its  dangerous  condition  at  the  time  of  the  plaintiff's  injury. 

"7.  The  jury  are  instructed  that  the  burden  of  proof  is  upon 
the  plaintiff  to  show  affirmatively  by  a  preponderance  of  the  evi- 
dence in  this  case  that  the  accident  whereby  she  was  injured  was 
the  result  of  negligence  on  the  part  of  the  defendants  as  set  forth 
in  the  declaration ;  and  if  such  negligence  is  not  shown  by  such 
preponderance  of  evidence  then  the  plaintiff  is  not  entitled  to  re- 
cover and  the  verdict  should  be  for  the  defendants  [and  the 
jury  are  further  instructed  that  they  are  not  at  liberty  to  find  the 
defendant  guilty  of  negligence  and  liable  for  damages  from  the 
mere  happening  of  the  accident  by  which  the  plaintiff  was  in- 
jured], 

"(Granted  as  modified,  the  modification  consisting  of  striking 
out  that  portion  in  brackets.) 

"8.  The  jury  are  instructed  that  the  lumber  pile  in  Fourth 
street,  as  described  in  the  evidence,  was  not  per  se  a  dangerous 
obstruction  in  said  street,  and  the  District  was  not  guilty  of  ac- 
tionable negligence  by  the  mere  fact  of  allowing  it  to  be  and 
remain  in  said  street 

"9.  If  the  jury  believe  from  the  evidence  that  the  lumber  in 
Fourth  streetj  mentioned  in  the  evidence,  was  piled  safely  when 
put  there,  and  that  thereafter  there  was  no  indication  of  its  in- 
security or  likelihood  of  its  falling  apparent  upon  reasonable  in- 
spection thereof,  it  was  not  incumbent  upon  the  District  or  its 
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oflScers  to  make  tests;  or  otherwise  to  experiment  iherewitli,  to 
ascertain  whether  it  could  or  would  fall  or  be  thrown  down. 

"10.  If  the  jury  believe  from  the  evidence  that  the  pile  of 
lumber  where  the  plaintilBF  was  injured  was  piled  and  standing 
in  a  safe  and  secure  manner  and  condition  on  the  morning  of 
the  day  of  the  accident  to  the  plaintiiBF,  and,  without  notice  to  the 
public  authorities,  it  became  unsafe  by  the  wrongful  act  or  in- 
terference of  some  third  person,  and  thereafter  about  6  o'clock 
p.  M.  on  the  same  day,  the  plaintiflF  was  injured  by  the  falling  of 
said  lumber,  the  District  of  Columbia  cannot  be  held  liable  in 
this  action,  and  their  verdict  must  be  for  the  defendant,  the  Dis- 
trict of  Columbia. 

"11.  The  duty  of  the  public  authorities  to  inspect  the  streets 
in  order  to  ascertain  the  presence  of,  and  guard  against,  acci- 
dents from  dangerous  obstructions  therein  is  not  uniformly  the 
same,  but  is  dependent  on  the  locality,  the  extent  and  character 
of  public  use  and  the  nature  of  surroundings,  etc.,  of  the  streets ; 
that  is  to  say,  a  greater  degree  of  care  is  required  in  some  locali- 
ties than  in  others ;  and  the  jury  are  instructed  that  if  they  be- 
lieve from  the  evidence  that  at  tJae  time  of  the  plaintiff's  injury 
Fourth  street  south  of  Georgia  avenue  was  unimproved  and  with- 
out sidewalks,  and  that  the  said  street  was  only  occasionally  used 
by  the  public,  the  law  does  not  require  the  same,  or  an  equal,  de- 
gree of  care  for  the  purpose  aforesaid  as  would  be  required  in 
the  case  of  a  street,  improved  and  with  sidewalks,  in  a  more  cen- 
tral and  generally  frequented  part  of  the  city." 

The  following  prayers  asked  on  behalf  of  the  defendant 
Smith  were  rejected,  and  exception  reserved : 

"1.  The  jury  are  instructed  upon  the  whole  evidence  in  this 
case  that  the  plaintiff  is  not  entitled  to  recover,  and  their  verdict 
should  be  for  the  defendants. 

"'2.  If  the  jury  believe  from  the  evidence  that  the  defendant^ 
Smith,  at  the  time  of  the  injury  exercised  ordinary  care  at  the 
place  of  the  injury  to  keep  children  from  playing  on  the  pile  of 
lumber  in  question,  then,  notwithstanding  the  accident  hap- 
pened, whereby  the  plaintiff  was  injured,  the  plaintiff  is  not  en- 
titled to  recover,  and  their  verdict  should  be  for  the  defendants. 
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"3.  The  jury  are  instructed  that  the  defendant  Smith  was 
under  no  obligation  to  keep  his  lumber  piled  in  a  safe  condition 
for  children  to  play  upon^  and  that  he  was  also  under  no  obliga- 
tion to  so  pile  his  lumber  as  to  prevent  injury  to  children  play- 
ing upon  it,  or  to  fasten  or  secure  said  lumber  so  that  children 
while  trying  to  climb  thereon  could  not  pull  one  or  more  pieces 
down  on  themselves ;  nor  can  the  defendant  Smith  be  held  negli- 
gent for  failing  to  so  pile,  brace,  or  secure  his  lumber  as  to  have 
prevented  it  from  falling  on  the  plaintiff,  if  the  plaintiff  was  at 
the  time  of  the  accident  playing  on  said  pile  of  lumber  without 
his  knowledge  or  consent 

"4.  If  the  jury  believe  from  the  evidence  that  the  watchman 
employed  by  the  defendant  Smith  saw  the  plaintiff  and  two 
other  children  coming  from  the  direction  of  the  river  shortly  be- 
fore the  accident,  and  that  the  plaintiff  and  the  two  other  chil- 
dren, after  passing  the  pile  of  limiber  in  question  and  out  of 
sight  of  the  watchman,  without  his  knowledge,  turned  aside  and 
climbed  on  said  pile  of  lumber  for  the  purpose  of  play,  and  while 
playing  alongside  said  pile  of  lumber  and  without  the  watchman 
having  knowledge  that  she  was  there,  the  plaintiff  or  the  two 
other  children  pulled  down  on  her,  or  caused  to  fall  upon  her,  a 
piece  of  said  lumber,  and  was  injured,  then  the  plaintiff  is  not 
entitled  to  recover,  and  the  verdict  should  be  for  the  defendants. 

"5.  The  jury  are  instructed  that  in  determining  whether  the 
injury  to  the  plaintiff  was  occasioned  by  negligence  or  want  of 
ordinary  care  on  the  part  of  the  defendant  Smith  in  failing  to 
keep  children  away  from  the  pile  of  lumber  mentioned  in  the 
evidence,  they  are  to  consider  all  the  attending  facts  and  circum- 
stances, but  in  no  event  are  they  at  liberty  to  presume  negligence 
or  want  of  ordinary  care  on  his  part  from  the  mere  happening 
of  the  accident  Whether  the  accident  happened  by  reason  of 
negligence  or  want  of  ordinary  care  on  Smith's  part  must  be 
proved  by  aflSrmative  evidence,  and  the  burden  of  proving  such 
negligence  or  want  of  ordinary  care  is  on  the  plaintiff. 

"6.  If  the  jury  believe  from  the  evidence  that  the  watchman 
employed  by  the  defendant  Smith  saw  the  plaintiff,  and  two 
other  children  who  were  with  her,  immediately  before  the  acci- 
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dent,  as  tHey  came  along  Fourth  street  toward  the  river,  and 
warned  the  plaintiff,  and  the  two  other  children,  not  to  get  on 
the  lumber,  and  that  thereupon  the  plaintiff  and  the  two  chil- 
dren who  were  with  her  turned  from  the  course  they  were  going 
and  went  around  the  pile  of  lumber  in  question  and  out  of  the 
view  of  the  watchman,  as  though  they  were  going  toward  a 
wood  yard  some  distance  away,  then  said  watchman  had  a  right 
to  suppose  the  plaintiff,  and  the  two  other  children,  when  duly 
warned,  would  not  attempt  to  climb  on  the  lumber ;  and,  if  such 
warning  was  given  and  not  heeded,  then  the  plaintiff  is  not  en- 
titled to  recover. 

"7-  If  the  jury  believe  from  the  evidence  that  the  pile  of  lum- 
ber which  fell  upon  the  plaintiff  was  in  a  reasonably  safe  con- 
dition about  noon  of  the  day  of  the  accident,  and  that  some  time 
thereafter,  and  before  the  accident,  said  pile  of  lumber,  without 
the  knowledge  of  the  defendant,  was  rendered  insecure  and  un- 
safe by  the  act  of  some  third  person,  then  the  defendant  Smith 
was  not  guilty  of  negligence,  and  their  verdict  should  be  for  the 
defendants. 

"8.  If  the  jury  believe  from  the  evidence  that  the  pile  of  lum- 
ber in  question,  belonging  to  the  defendant  Smith,  was  carefully 
piled  on  an  unimproved  street  or  highway  and  in  a  part  of  the 
city  that  was  not  built  up  or  densely  populated ;  that  the  plaintiff 
and  two  other  children  who  were  with  her,  without  the  knowl- 
edge of  the  defendant,  Smith,  climbed  upon  said  pile  of  lumber 
for  the  plirpose  of  playing  thereon,  and,  while  the  plaintiff  and 
the  said  two  other  children  were  playing  on  said  pile  of  lumber, 
a  portion  of  the  lumber  fell  and  injured  the  plaintiff,  the  plain- 
tiff cannot  recover  in  this  action,  and  their  verdict  must  be  for 
the  defendants.*' 

"10.  If  the  jury  believe  from  the  evidence  that  the  lumber  in 
question  was  not  piled  upon  any  public  park,  but  was  placed 
upon  vacant  land  belonging  to  the  United  States  and  the  adjoin- 
ing premises  of  the  defendant,  they  are  instructed  that  the  de- 
fendant was  guilty  of  no  breach  of  law  in  so  placing  it" — Re- 
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Mr.  8.  T.  Thomas  for  the  appellant  Smith,  and  Mr.  A.  B. 
Dtivall,  Corporation  Counsel,  and  Mr.  E.  H.  2  homos.  Assistant^ 
for  the  appellant  the  District  of  Columbia: 

1.  To  entitle  the  plaintiff  in  an  action  of  this  kind  to  re- 
cover damages,  he  must  show,  not  only  that  he  has  sustained  an 
injury,  but  that  the  defendant  has  been  guilty  of  some  negligence 
which  caused  the  injury  complained  of.  In  other  words,  the 
negligence  alleged  and  the  injury  complained  of  must  bear  the 
relation  of  cause  and  effect.  There  must  be  a  logical  relation 
and  connection  between  the  circumstances  proved  and  the  con- 
clusions sought  to  be  deduced  from  them.  There  are  cases  where 
the  circumstances  surrounding  an  occurrence  and  giving  a  char- 
acter to  it  are  held,  if  unexplained,  to  indicate  the  antecedent 
or  coincident  existence  of  negligence  as  the  proximate  cause  of 
the  injury  complained  of,  and  there  are  instances  where  the 
doctrine  of  res  ipsa  loquitur  is  applied.  But  this  maximum 
is  inapplicable  here,  as  the  pile  of  lumber  that  fell  and  injured 
the  plaintiff  was  certainly  not  an  agency  "so  obviously  destruc- 
tive of  person  or  property  and  so  tortious  in  quality"  (Thompson 
on  Neg.  574)  as  to  permit  of  no  inference  save  that  of  negligence 
on  the  part  of  the  owner.  But  assume  for  the  sake  of  argu- 
ment that  it  was  more  than  the  mere  isolated  fact  that  the  in- 
jury happened  should  have  been  proved;  the  injury,  without 
more,  did  not  necessarily  indicate  the  cause  of  that  injury. 
There  was  a  cause  for  the  falling  of  the  lumber,  and  this  should 
have  been  shown  as  well  as  the  effect.  Nitro-Glycerme  Case, 
15  Wall.  524.  The  plaintiff  made  no  attempt  to  show  why  the 
lumber  fell,  and  there  was,  therefore,  no  justification  for  the 
application  to  the  case  of  the  doctrine  res  ipsa  loquitur.  Where 
an  axe  flew  from  the  handle  and  fell  from  the  fifth  story  of  a 
building  and  injured  an  employee,  it  was  held  that  the  mere 
happening  of  the  accident  was  not  sufficient  to  show  negligence 
if  other  evidence  showed  care  under  the  circumstances.  Steams 
V.  Ontario  Spinning  Co.  184  Pa.  519.  To  the  same  effect  are: 
Huey  V.  Gallenheck,  121  Pa-  238;  Cosulich  v.  Standard 
OH  Co.  122  jST.  Y.  118 ;  Kendall  v.  Boston,  118  Mass.  234;  Huff 
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V.  Austin,  46  Ohio  St  386;  Brunner  t.  Blatsdell,  170  Pa.  St. 
26 ;  the  governing  principles  of  which  are  peculiarly  applicable 
to  the  case  in  hand.  Mere  proof  in  this  case  that  the  lumber 
fell  did  not  establish  an  accident  of  such  an  unusual  character 
as  to  raise  an  infei-ence  of  negligence.  But,  had  it  been  other- 
wise, any  inference  of  negligence  was  completely  met  and  re- 
butted by  proof  by  the  defendants,  which  showed,  as  a  matter  of 
fact,  that  all  proper  and  reasonable  care  was  exercised.  Penna. 
R.  Co.  V.  McKinney,  124  Pa.  462 ;  Searles  v.  Manhattan  B.  Co. 
101  N.  Y.  661 ;  2  Thomp.  on  Neg.  p.  1227.  Where  a  servant 
was  injured  by  the  breaking  of  a  chain  used  in  raising  a 
wrecked  and  derailed  car,  it  was  said :  "The  mere  fact  of  the 
breaking  of  the  chain  is  not  sufficient  to  authorize  the  inference 
or  presumption  that  the  master  had  failed  to  exercise  reason- 
able care  in  its  detection."  Brymer  v.  Southern  Pac.  E.  Co., 
90  Cal.  496.  Where  the  alleged  cause  of  an  injury  was  the 
bursting  of  an  emery  wheel,  unexplained,  it  was  held  the  plain- 
tiff could  not  recover.  Simpson  v.  PUtshurgh,  Etc.,  Works,  139 
Pa.  St.  245.  The  fact  that  a  fly-wheel  burst,  and  one  of  the 
fragments  was  thrown  across  the  street  into  a  saloon,  and  there 
struck  and  killed  the  plaintiff's  intestate  is  not  prima  facie  evi- 
dence of  negligence.  Piehl  v.  Albany  Railway,  30  App.  Div. 
166  (affirmed  in  162  N.  Y.  617).  Where  a  car  wheel  broke 
from  some  cause  unknown,  and  caused  injury,  it  was  held  that 
this  was  not  sufficient  to  take  case  to  the  jury.  Morrison  v. 
Phillips,  44  Wis.  410.  Where  an  employee  was  injured  by  the 
fall  of  a  dirt  plow  from  a  car,  and  the  trial  court  held  that  the 
jury  were  at  liberty  to  infer  negligence  from  the  fact  of  the 
falling  of  the  plow,  the  appellate  court  reversed  the  judgment 
on  the  ground  that  no  such  presumption  arose.  De  Van  v.  P.  & 
N.  Y.  C.  &  H.  R.  Co.  130  K  Y.  632.  Where  an  injury  was 
caused  by  the  breaking  of  a  derrick,  it  was  held  that  no  presump- 
tion of  negligence  arose.  Vuffey  v.  Upton,  113  Mass.  547.  See 
also  Fuchs  v.  City  of  St  Louis,  67  S.  W.  Eep.  610.  Elliott  on 
Roads  and  Streets,  2d  ed.,  §826.  South  Baltimore  Car  Worlcs 
V.  Schaffer,  Balto.  Daily  Rec.  Dec.  26,  1902 ;  Hemtt  v.  Railway 
Co.,  67  Mich.  61 ;  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  61. 
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2.  The  defendant  Smith  and  the  District  of  Columbia, 
respectively,  exercised  due  care,  and  thus  met  and  rebutted  any 
inference  of  negligence  from  the  mere  happening  of  the  accident 
Mann  v.  Davis  Oil  Co.  61  Fei  Rep.  631 ;  Hood  v.  Washing- 
ton Park  Club,  157  111.  119 ;  Doherty  v.  Sweetzer,  82  Hun,  N. 
Y.  656;  Myers  v.  Hinds,  110  Mich.  300;  Lincoln  v.  French, 
105  U.  S.  611 ;  Fresh  v.  Oilson,  16  Pet  327;  Oriffen  v.  Manice, 
166  N.  Y.  198;  Hubener  v.  Heide,  73  App.  Div.  K  Y.  200. 

3.  The  piece  of  lumber  that  struck  the  plaintiff  fell  from  a 
pile  of  lumber,  and  was  not  the  proximate  cause  of  her  injuries. 
Ooodlander  Mill  Co.  v.  Standard  OH  Co.  63  Fed.  Rep.  400 ; 
Insurance  Co.  v.  Boon,  95  U.  S.  130 ;  Railway  Co.  v.  Kellogg, 
94  U.  S.  469. 

4.  Whether  the  piles  of  lumber  in  the  street  were  dangerous 
obstructions  thereon  was  a  question  of  fact  which  should  have 
been  submitted  to  the  jury.  It  is  well-settled  law  that  the 
mimicipality  is  not  an  insurer  against  accidents  upon  its  streets. 
Dist.  of  Col.  V.  Woodbury,  136  U.  S.  450.  Lumber  in  a  street 
properly  and  securely  piled,  is  not  per  se  a  dangerous  obstruction 
to  pedestrians.  Whether  it  is  dangerous  or  not  depends  upon  its 
location,  size,  and  many  circumstances,  and  these  facts  are  with- 
in the  province  of  the  jury,  and  not  within  the  province  of  the 
court  to  determine ;  but  the  trial  court  ruled,  as  matter  of  law, 
that  the  lumber  pile  was  a  dangerous  obstruction,  and  that  it 
was  immaterial  whether  the  repeated  and  recent  inspections  of 
the  police  officer  disclosed  that  the  pile  was  safe  and  secure, 
and  that  it  was  immaterial  whether  the  District  had  notice  or 
not  of  the  change  from  an  ascertained  safe  condition  to  that 
of  an  unsafe  and  dangerous  condition.  Dist.  Col.  v.  Woodbury, 
136  U.  S.  450,  463;  Dist.  Col.  v.  Moulton,  182,  U.  S.  576; 
Dist.  Col.  V.  Boswell,  6  App.  D.  C.  402 ;  Herfurth  v.  Washing- 
ton, 6  D.  C.  288;  Corts  v.  D.  C.  18  D.  C.  277;  Free  v.  D.  C. 
21  D.  C.  608.  See  also  Abbott  v.  Macfie,  33  L.  J.  177 ;  Mangan 
V.  AtteHon,  L.  R.,  1  Ex.  239. 

5.  The  theory  of  the  defendant  Smith's  eighth  prayer  was 
that,  having  piled  his  lumber  on  an  unused  part  of  Fourth  street, 
he  was  not  to  be  held  to  the  same  degree  of  care  as  if  the  lum- 
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ber  had  been  placed  on  a  busy  thoroughfare.  The  effect  of 
overruling  this  prayer  was  to  hold  the  defendants  to  a  higher 
degree  of  vigilance  than  the  facts  and  circumstances  of  the 
case  warranted.  The  degree  of  care  a  munidpalily  is  required 
to  exercise  to  keep  its  streets  in  safe  condition  for  public  travel 
must  always  be  in  proportion  to  the  nature  and  magnitude  of  in- 
juries likely  to  result  from  occurrences  that  are  to  be  antici- 
pated and  provided  against.  New  York  v.  Bailey,  2  Denio,  452. 
In  accordance  with  this  principle,  it  has  often  been  held  that  the 
more  populous  the  thoroughfare  the  greater  is  the  degree  of 
vigilance  necessary  on  the  part  of  the  municipality.  Smid  v. 
New  York,  126  N.  Y.  Supp.  126 ;  Elliott  on  Eoads  and  Streets, 
2d  ed.  §  409 ;  Williams,  Munic.  Liability,  §  107 ;  Smith  Mod. 
Law  Munic  Corp.  §  1524. 

6.  The  acts  of  negligence  alleged  were  not  joint.  The 
acts  of  negligence  complained  of  were  not  concerted 
between  the  defendants.  Mr.  Smith's  act  in  piling  lumber  on 
the  street  was  of  a  distinct  and  different  nature  from  the  act  of 
the  District  authorities  in  allowing  him  to  place  it  there.  One 
was  active  and  the  other  passive,  and  henoe  a  joint  action  can- 
not be  maintained.  Cooley  on  Torts,  2d  ed.  142 ;  Weist  v.  Phiia. 
58  L.  R.  A.  666. 

Mr.  John  R.  Shields  and  Mr.  John  C.  OittingSj  for  the  ap- 
pellee : 

1.  Appellees'  contention  is  that  tlie  piling  of  lumber  in  a  pub- 
lic highway  for  the  purpose  of  storage  by  a  private  citizen,  with 
the  knowledge  and  consent  of  the  District  of  Columbia,  and 
allowing  same  to  remain  there  for  more  than  eight  months,  con- 
siUuted  a  nuisance  per  se,  which  proposition,  it  seems  to  us,  hard- 
ly admits  of  argument  2  Dillon  on  Municipal  Corporations,  4th 
ed.,  §§  659,  660;  Libhey  v.  District  of  Columbia,  9  App.  D.  C. 
321 ;  Cogswell  v.  Railroad-,  103  N.  Y.  10. 

2.  That  where  such  a  public  nuisance  exists,  and  damage  of  a 
special  and  particular  character  is  sustained  by  one  lawfully  on 
the  highway,  an  action  will  lie ;  and  it  is  a  matter  of  no  impor- 


Digitized  by  VjOOQ IC 


310  SMITH  V.  DAVIS. 

Opinion  of  the  Court.  [22  /x^ff 

tance  whether  Smith,  the  party  who  placed  the  unlawful  nai 
eance  in  the  highway,  and  the  District  of  Columbia,  which  con 
sented  to  its  remaining  there,  used  the  highest  degree  of  care  iu 
guarding  against  accidents,  as  such  evidence  is  immaterial  and 
irrelevant.  The  negligence  consists  of  the  placing  and  main 
taining  of  the  unlawful  nuisance  in  the  highway,  and  not  in  thd 
manner  in  which  it  was  maintained.  2  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  §  1032 ;  Sullivan  v.  Dunham,  161  N.  Y.  290 ; 
Wood  on  Nuisances,  §  744;  Parker  v.  City  of  Macon,  39  Ga. 
735 ;  Chatterton  v.  Scranton,  94  Pa.  202 ;  Manchester  v.  Quim- 
hy,  60  JS'.  H.  10 ;  Gridley  v.  Bloomington,  68  111.  48 ;  Cosgrove 
V.  Smith,  18  N.  Y.  79,  82 ;  Speare  v.  Brooklyn,  139  N.  Y.  6 ; 
Baltimore  City  v.  O'Donnell,  53  Md.  110;  Baltimore  City  v. 
Marriott,  9  Md.  160. 

The  appellants  contend  that  the  doctrine  of  res  ipsa  loquitur 
is  inapplicable  to  these  cases,  and  a  large  number  of  authorities 
are  cited  on  their  brief  in  support  of  this  proposition.  All  of  the 
cases  cited  can  be  classified  under  the  following  heads: 
1st  Where  the  question  of  fellow  servant  was  involved. 
2d.  Where  the  question  of  employer  and  employee  was  involved. 
3d.  And  several  other  cases  where  the  facts  prove  affirmatively 
that  there  was  no  negligence.  All  of  said  decisions  seem  to  be 
law  as  applied  to  the  particular  state  of  facts  in  each  case,  but 
none  can  be  said  to  throw  any  light  on  the  question  of  whether 
or  not  the  falling  over  of  a  lumber  pile  without  any  apparent 
cause  on  a  calm  afternoon,  unexplained,  is  susceptible  of  any 
other  reasonable  inference  than  but  that  it  was  improperly  and 
negligently  piled  or  maintained.  We  only  care  to  cite  Earle  v. 
CroucK  10  N.  Y.  Supp.  882.  Affirmed  in  61  Hun,  48,  and 
again  Affirmed  in  131  IST.  Y.  613. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court: 

There  are  numerous  assignments  of  error  made  by  the  appel- 
lants; but  ill  substance  they  are  all  reducible  to  two  questions 
that  cover  the  case :  (1st)  Whether  the  piling  the  lumber  in  the 
street  or  in  the  public  way  constituted  an  unlawful  obstruction, 
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such  as  would  make  it  a  public  nuisance  ?  and  if  so,  (2d)  wheth- 
er the  defendants  are  liable  for  the  injury  resulting  therefrom 
to  the  plaintiff,  under  the  facts  of  the  case. 

1.  In  the  declaration,  it  is  alleged  that  the  District  of  Colum- 
bia, with  knowledge,  wrongfully  and  negligently  suffered  and 
allowed  the  defendant  Smith  to  place  and  maintain,  without  a 
permit  so  to  do,  on  Fourth  street,  etc.,  large  piles  of  lumber  and 
heavy  timbers,  and  that  the  plaintiff,  a  child  of  ten  years  of  age, 
while  lawfully  playing  on  the  said  public  highway  in  the  neigh- 
borhood of  said  lumber  piles,  on  the  23d  day  of  July,  1901, 
using  due  care,  sat  upon  a  pile  of  said  heavy  timber  for  the  pur- 
pose of  resting  herself;  and  that  said  piles  of  lumber  and  timber 
were  so  carelessly,  negligently,  and  unskilfully  stacked  by  the 
defendant  Smith,  his  agents,  etc.,  that,  without  any  warning  to, 
or  cause  applied  by,  the  said  plaintiff,  one  of  said  heavy  timbers 
fell  from  an  adjoining  pile  upon  her  head  and  chest,  from  the 
force  of  which  she  was  violently  thrown  to  and  fell  upon  the 
ground  with  said  heavy  timber  pinning  her  down,  and  that  by 
reason  of  said  blow,  and  her  fall  therefrom,  she  then  and  there 
suffered  severe  laceration  of  her  right  cheek,  besides  suffering 
severe  pain  in  her  eyes  and  other  parts  of  her  head  and  chest, 
etc.,  and  has  therefrom  permanently  lost  the  use  of  her  left  eye, 
etc. 

The  facts  thus  charged,  if  shown  to  be  true,  would  certainly  es- 
tablish the  existence  of  a  public  nuisance  in  the  street,  and  an 
actionable  injury  suffered  by  the  plaintiff.  It  is  well  settled 
that  a  building,  or  other  structure,  or  the  placing  of  materials, 
such  as  lumber  or  coal,  for  an  unreasonable  time  or  in  an  un- 
reasonable manner,  upon  a  street  or  highway  without  the  sanc- 
tion of  the  legislature,  is  a  public  nuisance,  and  the  municipal 
corporation  in  whose  streets  such  nuisance  may  exist  cannot  give 
a  valid  permission  thus  to  occupy  its  streets  without  express  pow- 
er to  this  end  conferred  by  charter  or  statute.  The  usual  power 
to  regulate  and  control  streets  has  never  been  held  to  authorize 
the  municipal  authorities  to  allow  them  to  be  encroached  upon 
by  the  adjoining  owners,  by  erections  thereon  of  buildings,  or 
the  use  thereof  as  places  of  deposit  for  lumber,  or  coal,  or  other 
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materials,  for  their  own  exclusive  use.  And  such  continuous 
obstruction  of  a  public  street  or  highway,  not  authorized  by  com- 
petent legal  authority,  is  a  public  nuisance,  for  which  the  au- 
thors of  it  may  be  held  liable.  2  DilL  Mun.  Corp.,  §  660,  and 
cases  there  cited.  The  piling  of  the  lumber  and  keeping  it  with- 
in the  limits  of  the  street  was,  therefore,  a  nuisance  and  a  wrong 
as  against  the  public,  and  all  sufiPering  private  injuries  in  conse- 
quence of  its  existence.  And  the  municipal  corporation,  having 
ample  power  to  prevent  or  remove  the  nuisance,  is  equally  liable 
with  the  creator  of  it  for  any  injury  that  may  result  therefroHL. 
Wood,  Nuisances,  §  744,  and  cases  there  cited.  See  also  a  lead- 
ing case  upon  this  subject,  Parker  v.  Macon,  39  Ga.  725,  99  Anu 
Dec  486.  The  act  of  piling  the  lumber  in  a  place  where  it  wa& 
not  lawful  to  pile  it,  to  be  continued,  was  of  itself  an  act  of  negli- 
gence by  the  party  to  whom  the  lumber  belonged,  and  it  was 
equally  neglectful  on  the  part  of  the  municipal  corporation  in 
aUowing  it  to  remain  where  it  was  so  illegally  placed.  This  is^ 
negligence,  defined  as  being  the  failure  to  observe,  for  the  pro- 
tection of  other  persons,  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  justly  demand,  whereby  such 
other  persons  suflFer  injury.  Cooley,  Torts,  p.  630.  Both  de- 
fendants are  therefore  in  a  position  to  be  made  liable  to  a  party 
su£Fering  an  injury  in  consequence  of  their  wrongful  acts  and 
omissions. 

2.  The  defense  to  the  action  is  attempted  to  be  maintained 
principally  upon  the  supposed  failure  of  the  evidence  to  make- 
apparent  the  cause  of  the  falling  of  the  timber  upon  the  children. 
It  is  insisted  that^  in  the  absence  of  such  evidence,  and  that  be- 
cause there  was  no  evidence  to  show  that  the  falling  of  the  tim* 
ber  could  be  fairly  attributed  to  the  negligence  of  the  defendants^, 
there  could  be  no  recovery  against  them  for  the  injury  to  the 
plaintiff.  It  is  contended  that  the  lumber  was  carefully  piled  or 
stacked,  and  that  care  had  been  taken  to  make  it  secure  against 
possible  accident  But,  in  the  nature  of  things,  there  must  have 
been  an  adequate  cause  for  the  falling  of  the  timber,  and  the 
piling  of  the  timber  made  it  subject  to  the  operation  of  that 
cause.     The  court  instructed  the  jury  that  if  the  plaintiff  was- 
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guilty  of  negligence  in  causing  the  timber  to  fall  on  her,  then  she 
could  not  recover.  But  there  is  no  evidence  to  show  that  she  was 
instrumental  in  causing  the  timber  to  fall,  other  than  the  fact 
that  she  and  the  other  two  children  were  seated  on  the  adjoining 
pile  of  the  lumber.  The  defendants,  by  placing  the  lumber  and 
allowing  it  to  remain  as  they  did,  necessarily  incurred  the  risk 
of  any  mischief  that  might  result  therefrom.  It  was  piled  in  the 
street,  on  public  ground,  where  the  public  had  a  right  to  be,  and 
it  waa  tempting  to  children  to  play  on  it,  or,  it  might  be,  to  sit 
on  it;  and  if,  by  indulging  their  natural  impulses  as  children, 
they  were  on  the  timber,  and  it  fell  from  some  jar  or  disturbance 
received,  it  would  be  difficult  to  say  that  there  was  any  such 
negligence  on  their  part  as  would  defeat  a  recovery  for  an  injury 
received  by  one  of  them.  The  case  would  seem  to  fall  very 
clearly  within  the  principle  of  Lynch  v.  Nvrdin,  1  Q.  B.  29. 
That  case  is  a  leading  one,  and  it  has  been  often  cited  and  fol- 
lowed in  subsequent  cases. 

That  was  a  case  where  the  defendant  negligently  left  his  horse 
and  cart  unattended  in  the  street.  The  plaintiff,  a  child  seven 
years  old,  got  upon  the  cart  in  play,  and  another  child  incautious- 
ly led  the  horse  on,  and  the  plaintiff  fell  off,  and  one  of  the 
wheels  of  the  cart  ran  over  his  leg  and  broke  it  An  action  on 
the  case  was  brought,  and,  after  much  argument  and  considera- 
tion, it  was  held  that  the  defendant  was  liable,  though  the  plain- 
tiff was  technically  a  trespasser  and  contributed  to  the  mischief 
by  his  OAvn  act ;  and  that  it  was  properly  left  to  the  jury  to  de- 
termine whether  the  defendant's  conduct  was  negligent^  and  that 
negligence  caused  the  injury. 

The  unanimous  opinion  of  the  Queen's  bench  was  delivered  by 
Lord  Denman,  Chief  Justice,  and  after  stating  the  facts,  among 
other  things,  he  said:  "It  is  urged  that  the  mischief  was  not 
produced  by  the  mere  negligence  of  the  servant,  as  asserted  in  the 
declaration,  but  at  most  by  that  negligence  in  combination  with 
two  other  active  causes, — ^the  advance  of  the  horse  in  consequence 
of  his  being  excited  by  the  other  boy,  and  the  plaintiff's  improper 
conduct  in  mounting  the  cart  and  so  committing  a  trespass  on  the 
defendant's  chattel.    On  the  former  of  these  two  causes  no  great 
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stress  was  laid,  and  I  do  not  apprehend  that  it  can  be  necessary 
to  dwell  at  any  length  [upon  it]  For  if  I  am  guilty  of  negli- 
gence in  living  anything  dangerous  in  a  place  where  I  know  it 
to  be  extremely  probable  that  some  other  person  will  unjustifiably 
set  it  in  motion  to  the  injury  of  a  third,  and  if  that  injury  should 
be  30  brought  about,  I  presume  tl^at  the  sufferer  might  have  redress 
by  action  against  botk  or  either  of  the  two,  but  unquestionably 
against  the  first  *  *  *  But  in  tha  present  case  an  additional 
fact  appears.  The  plaintiff*  Ijimself  has  done  wrong ;  he  had  no 
right  to  enter  the  cart,  and,  abstaining  from  doing  so,  would  have 
escaped  the  mischief.  Certainly  he  was  a  co-operating  cause  of 
his  own  misfortunes,  by  doing  an  unlawful  act ;  and  the  question 
arises,  whether  that  fact  alone  must  deprive  the  child  of  his  rem- 
edy. The  legal  proposition  that  one  who  has  by  his  own  negli- 
gence contributed  to  tlie  injury  of  which  he  complains  cannot 
maintain  his  action  against  another  in  respect  of  it  has  received 
some  qualifications.  Indeed,  Lord  Ellenborough's  doctrine  in 
Butterfield  v.  Forrester,  11  East,  60,  which  has  been  generally 
adopted  since,  would  not  set  up  the  want  of  superior  degree  of 
skill  or  care  as  a  bar  to  the  claim  for  redress:  Ordinary  care 
must  mean  that  degree  of  care  which  may  reasonably  be  expected 
from  a  person  in  the  plaintiff's  situation;  and  this  would  evi- 
dently be  very  small,  indeed,  in  so  young  a  child."  The  learned 
chief  justice  then  proceeded  to  examine  the  cases  upon  the  sub- 
ject, and  in  conclusion  he  said :  "But  the  question  remains.  Can 
the  plaintiff  then,  consistently  with  the  authorities,  maintain  his 
action,  having  been  at  least  equally  in  fault?  The  answer  is 
that,  supposing  that  fact  ascertained  by  the  jury,  but  to  this  ex- 
tent, that  he  merely  indulged  the  natural  instinct  of  a  child  in 
amusing  himself  with  the  empty  cart  and  deserted  horse,  then 
we  think  that  the  defendant  cannot  be  permitted  to  avail  himself 
of  that  fact.  The  most  blamable  carelessness  of  his  servant  hav- 
ing tempted  the  child,  he  ought  not  to  reproach  the  child  with 
yielding  to  the  temptation.  He  has  been  the  real  and  only  cause 
of  the  mischief.  He  has  been  deficient  in  ordinary  care ;  the 
child,  acting  without  prudence  or  thought,  has,  however,  shown 
these  qualities  in  as  great  a  degree  as  he  could  be  expected  to 
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possess  them.     His  misconduct  bears  no  proportion  to  that  of 
the  defendant,  which  produced  it" 

This  case  of  Lynch  v.  Nurdin  has  been  recently  cited  and 
quoted  from  with  approval  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Union  P.  R.  Co.  v.  McDonald,1^2  U.  S.  262, 
38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619.  In  that  case  a  railroad  com- 
pany which  operated  a  coal  mine  near  one  of  its  stations  in  Colo- 
rado was  in  the  habit  of  .depositing  the  slack  on  an  open  lot  be- 
tween the  mine  and  the  station  in  such  quantities  that  the  slack 
took  fire  and  was  in  a  permanent  state  of  combustion.  This 
fact  had  been  well  known  for  a  long  time  to  the  employees  and 
sen'^ants  of  the  compj^ny,  but  no  fence  was  erected  around  the 
open  pit,  and  no  efforts  were  made  to  warn  people  of  the  danger. 
In  this  state  of  things,  a  lad  twelve  years  of  age,  and  his  mother, 
arrived  by  train  at  the  station,  and  stopped  there.  Neither  had 
any  knowledge  of  the  condition  of  the  slack,  which,  on  its  sur- 
face, presented  no  sign  of  danger.  Something  having  alarmed  the 
boy,  he  ran  towards  the  slack  pit,  fell  on  and  into  it,  and  was 
badly  burned.  Suit  was  brought  to  recover  damages  from  the 
railroad  company  for  the  injuries  thus  sustained,  and  it  was 
held  that  the  company  was  guilty  of  negligence  in  its  failure  to 
fence  the  slack ;  and  that  the  lad  was  not  a  trespasser  under  the 
circumstances,  and  had  not  been  guilty  of  contributory  negli- 
gence. 

In  that  case  the  breach  of  duty  that  constituted  the  negligence 
was  the  failure  of  the  company  to  fence  in  the  slack  pit,  as  re- 
quired by  law ;  while  in  the  present  case  the  breach  of  duty  was 
in  piling  and  keeping  the  lumber  in  the  public  street  by  the  de- 
fendant Smith,  and  the  allowing  and  suffering  the  same  to  re- 
main there  by  the  municipal  authorities,  contrary  to  law. 

In  the  case  of  the  Union  P.  B»  Co,  v.  McDonald,  the  case  of 
Lynch  v.  Nurdin  is  extensively  quoted  from  and  approved ;  and 
the  case  of  Sioux  City  &  P.  R,  Co.  v.  Stout,  17  Wall.  657,  21  L. 
ed.  746,  is  also  quoted  and  relied  upon,  in  the  elaborate  opinion 
of  the  court,  by  Mr.  Justice  Harlan.  The  case  of  Sioux  City  £ 
P.  R.  Co.  V.  Stout  is  a  very  apposite  and  strong  authority  in  the 
case  before  us.     In  that  case  the  question  was  whether  the  rail- 
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road  company  was  liable  for  an  injury  received  by  an  infant, 
while  upon  its  premises,  from  idle  curiosity,  or  for  purpose  of 
amusement,  if  such  injury  was,  under  the  circumstances,  attribu- 
table to  the  negligence  of  the  company.  The  defendant  there 
rested  its  defense  exclusively  upon  the  ground  that  the  company 
was  not  negligent,  but  insisted  that  the  injury  to  the  plaintiff  was 
accidental  or  had  been  brought  upon  himself  by  his  own  act. 

There  it  appeared  that  the  railroad  company  owned  and  used 
for  its  roadbed  and  depot  grounds  a  tract  of  enclosed  land,  in  the 
town  of  Blair,  Nebraska,  upon  which  the  company  had  its  de- 
pot house,  and  a  quarter  of  a  mile  from  which  was  a  turntable 
belonging  to  it  The  plaintiff,  a  boy  of  little  over  six  years  of 
age,  together  with  one  or  two  other  boys,  went  to  the  company's 
depot,  about  a  half  a  mile  distant,  without  any  definite  purpose 
in  view.  Upon  arriving  there,  the  boys,  at  the  suggestion  of  one 
of  them,  concluded  to  go  to  the  turntable,  and  proceeded,  travel- 
ing the  track  of  the  railroad.  When  they  reached  the  turntable, 
whieli  was  not  attended  or  guarded,  nor  at  that  time  fastened  or 
locked,  but  could  be  easily  revolved  on  its  axis,  two  of  the  boys 
commenced  to  turn  it  The  plaintiff's  foot,  while  he  was  at- 
tempting to  get  on  it^  was  caught  between  the  end  of  the  rail  on 
the  turntable,  as  it  revolved,  and  the  end  of  the  iron  rail  on  the 
main  track,  whereby  it  was  badly  cut  and  crushed,  resulting  in 
a  serious  and  permanent  injury.  It  appeared  in  evidence  by  one 
of  the  employees  of  the  company  that  he  had  previously  seen 
boys  playing  at  the  turntable,  but  the  fact  was  not  communicated 
to  the  officers  of  the  company  having  charge  of  the  turntable^ 
The  plaintiff,  however,  had  never  been  at  the  turntable  before. 

The  case  was  tried  before  Judge  Dillon,  then  circuit  judge, 
and  he  submitted  the  case  to  the  jury  upon  a  very 
carefully  prepared  charge,  which  was  fully  approved  by  the  Su- 
preme Cburt  on  writ  of  error  to  that  tribunal.  In  the  opinion 
of  the  Supreme  Court  it  was  said :  "That  the  turntable  was  a 
dangerous  machine,  which  would  be  likely  to  cause  injury  to- 
children  who  resorted  to  it,  might  fairly  be  inferred  from  the  in- 
jury which  actually  occurred  to  the  plaintiff.  There  was  the 
same  liability  to  injury  to  him,  and  no  greater,  that  existed  with 
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reference  to  all  children.  When  the  jury  learned  from  the  evi- 
dence that  he  had  suffered  a  serious  injury  by  his  foot  being 
caught  between  the  fixed  rail  of  the  roadbed  and  the  turning  rail 
of  the  table^  they  were  justified  in  believing  that  there  was  a 
probability  of  the  occurrence  of  such  accidents." 

And  so  in  the  present  case,  the  fact  that  the  pile  of  timber  did 
fall  and  inflict  the  injury  that  is  complained  of  was  proof  to 
justify  the  inference  that  the  pile  of  timber  was  liable  to  fall^ 
and  that  there  was  a  probability  of  the  occurrence  of  such  acci- 
dents as  did  in  fact  occur.  Thus,  by  piling  the  lumber  in  the 
street  and  allowing  it  to  remain^  there,  the  defendants  must^  as  a 
consequence  of  their  illegal  acts,*  be  held  to  have  known  to  be  pos- 
sible, and  therefore  chargeable  with,  the  injury  resulting  there- 
from. 

It  is  quite  apparent  from  the  authorities  to  which  we  have  re- 
ferred, that  the  court  below  in  the  instructions  given  to  the  jury, 
by  the  qualification  added  to  the  prayer  granted  at  the  request 
of  the  plaintiff,  and  the  granting  of  the  second  prayer  offered  by 
the  defendant,  was  more  liberal  to  the  defendants  than  the  law 
strictiy  required.  The  rule  as  to  contributory  negligence  would 
appear  to  have  been  applied  with  more  strictness  against  the 
plaintiff  in  this  case  than  was  applied  in  either  the  case  of  Lynch 
V.  Nurdin,  or  Sioux  City  &  P.  R.  Co.  v.  Slout.  The  case  was 
fully  and  fairly  embraced  by  the  instructions  given,  and  we  find 
no  error  in  the  rulings  of  the  court  in  respect  of  the  prayers  that 
were  rejected.  We  think  the  judgment  should  be  aJfirmed ;  and 
it  is  so  ordered.  JudgmerU  affirmed. 
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Daicaoeb;  Beath  bt  Wbongful  Act;  Nboligbngb. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  his  in- 
testate, a  child  between  eight  and  nine  years  of  age,  the  father,  as  admin- 
istrator, is  entitled  to  recover  more  than  nominal  damages;  oonstruing 
the  act  of  Congress  of  February  13,  1885  (23  Stat,  at  L.  302,  chap.  58) ; 
and  an  instruction  to  the  jury  in  such  a  case  is  not  erroneous  when  to 
the  effect  that,  if  they  find  for  the  plaintiff,  they  will  allow  him  only  a 
fair  compensation  for  the  value  of  the  services  of  the  child  as  shown 
during  her  minority,  by  taking  into  consideration  the  age^  the  health 
of  the  deceased,  her  capacity  for  labor,  and  the  probability  of  her  living 
to  the  age  of  majority,  less  the  usual  and  reasonable  expenses  of  caring 
for  her  and  rearing  his  said  daughter,  but  in  no  event  shall  they  allow 
damages  to  the  plaintiff  for  wounded  feelings  and  sorrow  in  consequence 
of  the  death  of  his  daughter,  or  on  aoooimt  of  the  suffering,  mentally 
or  physically,  of  his  daughter  by  reaaon  of  the  accident. 

No.  1299.     Submitted  May  15,  1908.     Decided  June  25,  1908. 

Hearing  on  an  appeal  by  the  defendants  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  upon  the  verdict 
of  the  jury  in  an  action  by  an  administrator  to  recover  damages 
for  the  alleged  negligent  killing  of  his  intestate^  an  infant 

AffirmecL 

Mr.  8.  T.  Thomas  for  the  appellant  Thomas  W.  Smith. 

Mr.  A.  B.  Duvcdl,  Corporation  Counsel,  and  Mr.  E.  H. 
Thomas,  Assistant,  for  the  appellant  the  District  of  Columbia. 

Mr.  John  R.  Shields  and  Mr.  John,  C.  Oittings  for  the  appel- 
lee. 

*  Damages — Death. — As  to  measure  of  damages  for  death  by  wrongful 
net,  see  the  presentation  of  authorities  relating  to  that  subject,  including 
damages  to  parent  for  death  of  child,  in  editorial  note  to  Morgan  v.  South- 
ern P.  Co.  17  L.  R.  A.  71. 
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Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  judgment  of  the  supreme  court 
of  the  District  of  Columbia,  in  a  case  brought  by  the  appellee, 
as  administrator  of  Maisie  S.  Cissel,  deceased,  against  iJie  ap- 
pellants, to  recover  damages  for  the  alleged  causing  the  death 
of  the  intestate  of  the  appellee. 

The  case  is  substantially  the  same  as  that  of  Lizzie  Davis, 
by  her  next  friend,  Greorge  A.  Davis,  v.  the  appellants,  just  de- 
cided by  this  court,  [anie,  p.  298]  the  cause  of  both  cases  grow- 
ing out  of,  and  being  dependent  upon,  the  same  state 
of  facts.  The  same  accident,  the  falling  of  a  piece 
of  timber,  which  inflicted  the  injury  upon  Lizzie  Davis, 
inflicted  an  injury  that  caused  the  death  of  Maisie 
S.  Cissel,  the  latter  being  a  child  of  about  between  eight 
and  nine  years  old,  at  the  time  of  the  accident  The  facts  in  the 
case  of  Lizzie  Davis  being  exactly  the  same  as  in  the  present 
case,  tlie  questions  of  law  are  the  same,  with  the  addition  or  ex- 
ception that  the  injury  inflicted  upon  Maisie  Cissel  resulted  in 
death,  and  the  action  is  by  her  father  as  administrator  to  recover 
for  her  death ;  and  the  question  is  made  as  to  the  extent  of  his 
right,  as  administrator,  to  recover  under  the  act  of  Congress  of 
February  13,  1885  (23  Stat,  at  L.  309,  chap.  58),  for  the  benefit 
of  her  next  of  kin.  The  right  of  the  plaintiff  to  recover,  and  the 
extent  thereof,  were  much  restricted  within  the  bounds  of  de- 
cided cases,  as  defined  by  the  court  below,  in  granting  the  ninth 
and  twelfth  prayers  offered  by  the  defendant  Smith,  and  by 
the  seventh  prayer  as  modified,  and  the  twelfth  prayer  offered 
by  the  District  of  Columbia.*     These  instructions  left  nothing 

♦Following  are  the  prayers  referred  to  in  the  opinion : 
Nintli  and  twelfth  prayers  granted  on  behalf  of  the  appellant  Smith : 
"9.  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  circumstances  of  the  situation,  of  doing 
what  such  person  would  not  have  done;  and  the  jury  are  therefore  instruct- 
ed that  the  plaintifTs  intestate  was  bound  to  exercise  such  care  and  pru- 
dence to  avoid  the  injury  complained  of  as  might  be  reasonably  expected  of 
a  girl  of  her  age  and  capacity,  and  in  determining  this  question  the  jury  may 
take  into  consideration  the  fact  that  the  plaintiff's  intestate  was  about  the 
age  of  eight  years  at  the  time  of  the  accident,  and  if  the  jury  believe  from 
the  evidence  that  the  ]>laintiiT's  intestate,  at  the  time  she  received  the  in- 
juries complained  of,  failed  to  exercise  ordinary  care  and  prudence,  as  herein- 
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more  favorable  to  which  the  defendants  were  entitled.  The  case 
was  fully  submitted  to  the  jury  upon  propositions  made  by  the 
defendants.  The  question  as  to  the  right  of  the  plaintiflF,  as  ad- 
ministrator of  the  deceased,  to  recover  more  than  mere  nominal 
damages,  according  to  the  contention  of  the  defendants,  has  been 
considered  and  decided  by  this  court,  at  the  present  term,  in  the 
case  of  United  States  Electric  Lighting  Co.  v,  Sullivan,  ante,  p. 
115,  and  it  is  unnecessary  to  go  over  the  ground  again. 

The  case  of  Davis  against  the  appellants  is  in  all  respects  the 
same  as  the  present,  with  the  exception  just  mentioned,  and  that 
case  is  conclusive  of  this ;  and  upon  the  authority  of  that  case 
we  affirm  the  judgment  in  the  present  case. 

Judgment  affirmed. 

before  defined,  then  the  plaintiff  cannot  recover  damages,  and  their  verdict 
should  be  for  the  defendants/' 

"12.  If  the  jury  find  for  the  plaintiff  in  any  sum,  then  they  will  allow  him 
only  a  fair  compensation  for  the  value  of  the  services  of  his  daughter,  as 
shown  during  her  minority,  by  taking  into  consideration  the  age,  the  health 
of  the  deceased,  her  capacity  for  labor,  and  the  probability  of  her  living  to 
the  age  of  majority,  less  the  usual  and  reasonable  expenses  of  caring  for 
and  rearing  his  said  daughter ;  but  in  no  event  shall  the  jury  allow  damages 
to  the  plaintiff  for  wounded  feelings  and  sorrow  in  conseauence  of  the 
death  of  his  daughter,  or  on  account  of  the  suffering,  mental  or  physical, 
of  his  daughter,  by  reason  of  the  accident." 

Seventh  prayer  of  the  appellant,  the  District  of  Columbia,  granted  as 
modified  [the  modification  consisting  of  striking  out  the  words  in  brackets] 
and  the  twelfth  prayer  granted  on  ^haif  of  the  District : 

"7.  The  jury  are  instructed  that  the  burden  of  proof  i9  upon  the  plain- 
tiff to  show  affirmatively,  by  a  preponderance  of  the  evidence  in  this  case, 
that  the  accident  whereby  his  daughter  was  killed  was  the  result  of  neg- 
ligence on  the  part  of  the  defendants,  as  set  forth  in  the  declaration;  and 
if  such  n^ligence  is  not  shown  by  such  preponderance  of  evidence,  then  the 
plaintiff  is  not  entitled  to  recover,  and  the  verdict  should  be  for  the  de- 
fendants ;  [and  the  jury  are  further  instructed  that  they  are  not  at  liberty 
to  find  the  defendants  guilty  of  negligence  and  liable  for  damages  from  the 
mere  happening  of  the  accident  by  which  the  plaintiff's  intestate  was  in- 
jured.]" 

"12.  The  jury  are  instructed  that  the  burden  of  proof  of  the  negligence 
of  the  defendants  remains  upon  the  plaintiff  throughout  the  case,  and  the 
burden  of  proof  is  not  shifted  from  the  plaintiff  to  the  defendants  by  any 
presumption  of  negligence  which  may  arise  from  the  facts  shown  in  the 
evidence;  and  the  jury  should,  therefore,  consider  any  such  presumption 
of  negligence  merely  on  the  question  whether  the  plaintiff  has  or  has  not 
met  the  burden  of  proof." 
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Municipal  Obdinaitces;  Common-Law  Offenses;  Fast  Driving;  Tbiax 
by  jxtbt;  constitutional  law. 

1.  Mere  fast  driving,  as  distinguished  from  fast  driving  so  as  to  endanger 

the  lives  of  the  inhabitants  of  a  city  and  amounting  to  a  breach  of  the 
peace,  was  not  a  common-law  offense,  and,  when  made  an  offense  by 
municipal  ordinance,  an  offender  is  not,  by  virtue  of  any  provision  of 
the  Constitution  of  the  United  States,  entitled  to  trial  by  jury. 

2.  Where  a  given  act  is  an  offense,  both  against  the  State,  and  against  the 

municipal  government,  the  latter  may  be  constitutionally  authorized  to 
punish  it,  although  it  be  also  an  offense  against  the  State  law. 

3.  One  charged  in  the  police  court  with  violating  a  municipal  ordinance  pro- 

hibiting the  propulsion  of  horseless  carriages  beyond  a  certain  speed 
under  a  penally  of  not  less  than  $1  nor  more  than  $40,  is  not  entitled  to 
a  trial  by  jury ;  construing  D.  C.  Code,  $  44,  providing  that  in  cases  In 
the  police  court  where  the  penalty  may  be  $50  or  more,  or  imprison- 
ment for  thirty  days  or  more,  the  defendant  shall  be  entitled  to  a  jur; 
trial,  and  also  that  in  all  cases  the  court  may,  in  default  of  the  pay- 
ment of  a  fine  imposed,  commit  the  defendant  for  a  period  not  to  exceed 
•  one  year.  The  imprisonment  provided  for  default  in  the  payment  of  a 
fine  is  not  an  alternative  punishment,  but  is  provided  merely  as  a  means 
of  enforcing  payment  of  the  fine,  and  it  is  competent  for  the  defendant 
to  avoid  it  by  paying  the  fine. 

4.  A  violation  of  a  municipal  ordinance  punishable  by  a  fine  not  exceeding 

$40  can  in  no  proper  sense  be  regarded  as  creating  a  purely  civil  liabil- 
ity so  as  to  entitle  the  offender  to  a  trial  by  jury  under  article  7 
of  the  Amendments  to  the  Constitution  providing  that,  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  $20,  the  right  to  a 
trial  by  jury  shall  be  preserved. 

*  Right  to  Jury  Trial, — As  to  right  to  jury  trial  in  general,  see  the 
presentation  of  authorities  in  the  following  notes:  Constitutional  right 
to  jury  for  assessment  of  damages  on  default,  note  to  Dean  v.  Willamette 
Bridge  R.  Co.  15  L.  R.  A.  614;  jury  trial  on  appeal  as  satisfying  the  coa- 
stitutional  right  to  trial  by  jury,  note  to  Miller  v.  Com,  15  L.  R.  A.  441 ; 
constitutional  right  to  trial  by  jury  in  equitable  cases  on  account  of  de- 
mand for  damages,  note  to  Lynch  v.  Metropolitan  Elev.  R.  Co.  15  L.  R.  A. 
287;  right  to  jury  trial  in  quo  warranto  proceedings,  note  to  Buckman  v. 
State,  24  L.  R.  A.  806;  compulsory  reference  as  affecting  right  to  jury, 
note  to  Steck  v.  Colorado  Fuel  d  L  Co.  26  L.  R.  A.  67;  right  to  jury  as 
affected  by  compulsory  evidence  against  one's  self,  note  to  Levy  v.  Superior 
Court,  29  L.  R.  A.  819;  number  and  agreement  of  jurors  necessary  to  con- 
stitute a  valid  verdict,  note  to  State  v.  Bates,  43  L.  R.  A.  33. 
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No.  1808.     Submitted  June  2,  1903.     Decided  June  26,  1903. 

m  ERROR  to  the  Police  Court  of  the  District  of  Columbia. 

Affirmed. 

The  Court  in  the  opinion  stated  the  case  as  follows: 

The  plaintiff  in  error  waa  prosecuted  in  the  police  court  of 
the  District  upon  an  informatioDi  filed  on  behalf  of  the  District^ 
and  by  its  assistant  counsel,  charging  him  with  a  violation  of  a 
municipal  ordinance  or  police  regulation  which  prohibited  the 
propulsion  of  horseless  carriages  on  the  streets  of  the  city  of 
Washington  beyond  a  certain  specified  rate  of  speed,  under  a 
penalty  of  not  less  than  $1  and  not  more  than  $40  for  each  of- 
fense. He  demanded  a  jurj^  trial  as  a  matter  of  right,  and  was 
refused ;  and  he  excepted  to  the  ruling  of  the  court  in  that  re- 
gard. The  court  then  proceeded  to  try  the  case  without  a  juiy^ 
found  the  plaintiff  in  error  guilty,  and  adjudged  him  to  pay  a 
fine  of  $25,  and,  in  default  of  payment,  to  be  committed  to  the 
workhouse  for  sixty  days.  He  has  been  allowed  to  remove  hia 
case  to  this  court  by  writ  of  error. 

The  Code  of  law  of  this  District  provides  as  follows  in  regard 
to  prosecutions  in  the  police  court : — 

"Sec.  44.  That  prosecutions  in  the  police  court  shall  be  oa 
information  by  the  proper  prosecuting  officer.  In  all  prosecu- 
tions within  the  jurisdiction  of  said  court  in  which,  according 
to  the  Constitution  of  the  United  States,  the  accused  would  be 
entitled  to  a  jury  trial,  the  trial  shall  be  by  jury,  unless  the  ac- 
cused shall  in  open  court  expressly  waive  such  trial  by  jury  and 
request  to  be  tried  by  the  judge,  in  which  case  the  trial  shall  be 
by  such  judge,  and  the  judgment  and  sentence  shall  have  the 
same  force  and  effect  in  all  respects  as  if  the  same  had  been  en-^ 
tered  and  pronounced  upon  the  verdict  of  a  jury. 

"In  all  cases  where  the  accused  would  not  by  force  of  the 
Constitution  of  the  United  States  be  entitled  to  a  trial  by  jury, 
the  trial  shall  be  by  the  court  without  a  jury,  unless  in  such  of 
said  last-named  cases  wherein  the  fine  or  penalty  may  be  $50  or 
more,  or  imprisonment  as  punishment  for  the  offense  may  be 
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ihirty  days  or  more,  the  accused  shall  demand  a  trial  by  jury, 
in  which  case  the  trial  shall  be  by  jury.  In  all  cases  where  the 
said  court  shall  impose  a  fine,  it  may,  in  default  of  the  payment 
of  the  fine  imposed,  commit  the  defendant  for  such  a  term  as 
the  court  thinks  right  and  proper,  not  to  exceed  one  year." 

The  contention  of  the  plaintiflF  in  error  is  that  he  was  entitled 
to  a  trial  by  jury, — first,  on  the  ground  that  the  offense  charged 
is  one  which,  at  common  law,  would  have  entitled  him  to  a  trial 
by  jury,  as  well  as  under  the  Code  itself  by  a  proper  construc- 
tion of  its  provisions;  and  secondly,  that  the  provision  of  the 
Code  which  has  been  cited  is  null  and  void  in  so  far  as  it  pro- 
hibits trial  by  jury  in  cases  where  the  fine  may  be  as  high  aa 
$40,  and  the  imprisonment,  whether  for  nonpayment  of  the  fine 
or  otherwise,  may  be  for  a  period  of  one  year. , 

Mr.  Wilton  J.  Lamhert,  Mr.  John  C.  Gittings,  and  Mr.  D, 
W.  Baker  {Mr,  Joanes  M.  A.  Waison  being  with  them  on  the 
brief),  for  the  plaintiff  in  error: 

1.  The  offense  charged  in  the  information  is  one  which,  at 
common  law,  would  entitle  the  party  to  a  trial  by  jury.  Not 
that  we  contend  that  there  was,  at  common  law,  any  specific  vio- 
lation of  an  ordinance  like  the  present  one,  but  there  was  an  of- 
fense similar  to  the  one  charged  in  the  information  for  which  the 
party  charged  could  be  indicted.  At  common  law  driving  a  car- 
riage through  a  populous  and  crowded  street  in  the  city  at  such 
a  rate  of  speed,  or  in  such  a  manner,  as  to  endanger  the  safety 
of  the  inhabitants  is  an  indict.ible  offense,  and  ajnounts  to  a 
breach  of  the  peace,  and  a  constable  is  authorized,  without  war- 
rant, to  arrest  the  party.  United  States  v.  Hart,  1  Pet.  C.  0. 
390.  The  offense  charged  in  the  information  comes  within  that 
class  of  offenses  which,  at  common  law,  were  indictable,  and 
therefore,  under  the  decision  of  Callan  v.  WUson,  127  U.  S.  540, 
entitles  the  party  to  a  jury  trial. 

2.  The  offense  charged  in  the  information  is  one  which  can 
be  punished  by  an  imprisonment  for  more  than  thirty  days,  and 
therefore,  the  accused  had  a  right  to  demand  a  trial  by  jury,  and 
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the  contention  on  the  part  of  the  District  of  Columbia  that  the 
said  offense  is,  in  the  first  place,  one  not  triable  by  jury  at  com- 
mon law,  and,  in  the  second  place,  one  where  the  punishment 
by  fine  is  not  more  than  $50,  or  by  imprisonment,  as  pimish- 
ment  for  the  offense,  not  more  than  thirty  days,  cannot  be  sus- 
tained.   In  Re  Rolfs,  30  Kan.  758. 

3.  The  act  of  Congress  gives  the  court  authority  to  impose 
an  alternative  punishment  and  one  is  just  as  much  a  punishment 
as  another ;  and  it  seems  to  be  unreasonable  to  say  to  a  person 
that  you  can  be  placed  in  jail  without  a  jury  trial  for  any  period 
not  to  exceed  a  year,  not  because  you  have  committed  any  of- 
fense, but  because  you  are  unable  to  pay  your  fine.  The  ques- 
tion of  this  alternative  sentence,  and  the  effect  thereof,  were 
fully  considered  by  this  court  in  the  case  of  United  States  v. 
Mills,  11  App.  D.  C.  page  500,  where  this  court  held  that  the  al- 
ternative sentence  was  punishment  for  the  crime,  and  not  merely 
incarceration  for  the  nonpayment  of  the  fine ;  and,  therefore,  a 
person  so  sentenced  could  not  be  released  under  the  poor  con- 
victs act.  If  that  be  the  law,  then  the  party  is  incarcerated  as 
a  punishment  for  the  crime ;  if  not,  if  he  were  only  detained  by 
reason  of  the  fact  that  he  did  not  pay  tlie  fine,  then  he  could  be 
released  after  thirty  days'  imprisonment.  If  the  contention  of 
the  District  is  correct,  we  could  have  two  persons,  one  sentenced, 
say  for  a  period  of  forty  days  as  a  punishment  for  the  crime, 
entitled  to  a  jury  trial,  and  another  sentenced  to  a  period  of 
eleven  months  on  account  of  the  nonpayment  of  a  fine,  not  en- 
titled to  a  jury  trial,  both  serving  at  the  same  time;  and  the 
only  advantage  one  would  have  over  the  other  would  be  tliat  in 
case  the  fine  was  paid  he  could  be  released.  It  is  insisted  that 
such  a  statement  shows  the  absurdity  of  the  contention  of  the 
District,  and  that  tlie  true  meaning  of  the  act  of  Congress,  if  it 
be  constitutional,  is  that,  where  an  offense  is  punishable  with  a 
fine  of  not  less  than  $50  or  imprisonment  not  exceeding  thirty 
days,  the  party  is  not  entitled  to  a  jury  trial ;  but  whenever,  as 
a  punishment  for  the  offense,  the  judge  of  the  police  court  has 
authority  to  incarcerate  a  person  convicted  before  him  for  a 
period  of  more  than  thirty  days,  that  person  is  wititled'to  a 
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jury  trial ;  and  it  is  not  a  question  of  what  the  judge  does  in  a 
certain  case,  but  it  is  a  question  of  what  the  judge  may  do  under 
the  law  under  which  the  defendant  is  prosecuted,  that  determines 
whether  or  not  ihe  defendant  is  entitled  to  a  jury  trial. 

4.  The  act  of  Congress  is  utterly  null  and  void  and  of  no 
effect  in  that  it  fails  to  define  the  offenses  which  are  triable  by 
jury,  and  it  is  unconstitutional,  null,  and  void  when  it  attempts 
to  give  a  court  a  right  to  try  a  case  arbitrarily  where  there  would 
be  inflicted  on  the  defendant  a  fine  in  any  amount  up  to  $50, 
and  a  sentence  can  be  imposed  on  the  defendant  of  any  period 
up  to  thirty  days ;  that  where  such  a  sentence  can  be  imposed  on 
the  defendant,  that  the  offense  is  of  such  dignity  that  the  Con- 
stitution of  the  United  States  gives  to  the  party  charged  a  right 
to  be  tried  by  a  jury.  Art.  7,  Amendments  to  Constitution. 
Parsons  v.  Bedford,  3  Pet.  434. 

Mr.  A.  B,  Duvalli  Corporation  Counsel,  and  Mr.  E,  B»^ 
Thomas,  Assistant,  for  the  defendant  in  error. 

Mr.  Justice  Mokkib  delivered  the  opinion  of  the  Court: 

1.  With  reference  to  the  first  ground,  it  is  conceded  that 
there  was  no  such  specific  offense  at  the  common  law  as  that  with 
which  the  plaintiff  in  error  was  here  charged ;  but  it  is  claimed 
that  there  was  one  similar  to  it,  that  of  driving  a  carriage 
through  a  populous  and  crowded  street  in  a  city  at  such  rate  of 
speed  or  in  such  manner  as  to  endanger  the  safety  of  the  inhabi- 
tants, which  is  said  to  amount  to  a  breach  of  the  peace  and  to 
be  an  indictable  offense,  for  which  a  constable  might  arrest  the 
offender  without  warrant.  Cited  in  support  of  this  proposition 
are  the  cases  of  United  States  v.  Hart,  Pet  C.  C.  390,  Fed.  Cas. 
No.  15,316;  Com.  v.  Worcester,  3  Pick.  473;  Mclnemey  v. 
Denver,  17  Colo.  302,  29  Pac  516;  Cailan  v.  Wilson,  127  U.  S. 
540,  32  L.  ed.  223,  8  Sup.  Ct.  Rep.  1301.  And  it  is  argued  that, 
inasmuch  as  the  offense  is  such  a  crime,  the  3d  Amendment  to 
the  Federal  Constitution,  which  provides  that  "the  trial  of  all 
crifiies,  except  in  cases  of  impeachment,  shall  be  by  jury,"  and 
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the  6ih  Amendment  to  the  Constitution,  which  provides  that  "in 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed/'  impera- 
tively require  that  such  oflFense  shall  be  tried  by  a  jury. 

But  this  argument  is  more  plausible  than  substantial ;  and  it 
is  an  argument  that  has  been  repeated  in  vain  ever  since  the 
Constitution  of  the  United  States  went  into  force.  There  is 
not,  and  there  never  was,  any  such  criminal  offense  known  to 
the  common  law  as  that  of  fast  driving,  even  on  the  streets  of  a 
great  city.  The  offense  that  was  known  to  the  oommon  law  was 
that  of  fast  driving  in  such  manner  and  under  such  circum- 
stances as  to  endanger  the  lives  of  the  inhabitants.  Fast  driving 
of  itself  was  never  an  offense  at  common  law.  Its  denunciation, 
therefore,  by  municipal  ordinance  is  not  the  conversion  of  a 
common-law  offense  into  a  violation  of  municipal  ordinance. 
But  even  if  such  were  the  case,  it  would  not  follow  that  the 
municipal  ordinance  is  a  nullity.  What  Judge  Dillon  says  in 
his  excellent  work  on  Municipal  Corporations  in  this  regard, 
after  a  full  consideration  of  the  authorities,  must  suffice  here 
without  further  consideration  by  us  of  the  authorities  in  detail. 
He  says:  "Where  tlie  act  is,  in  its  nature,  one  which  consti- 
tutes two  offenses,  one  against  the  State  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  au- 
thorized to  punish  it,  though  it  be  also  an  offense  under  the  State 
law."  1  Dill.  Mun.  Corp.  4th  ed.  §  368.  And  this  necessarily 
implies  that,  in  the  punishment  of  offenses  made  such  by  munic- 
ipal ordinance,  the  municipality  may  properly  proceed  in  its 
own  summary  way  by  the  summary  processes  by  which  alone 
it  can  enforce  its  ordinances.  For  it  must  be  noted  that  munici- 
pal ordinances  as  such  have  nothing  to  do  with  the  State  or  the 
State  with  them,  except,  of  course,  that  the  State  may  override 
and  nullify  them,  or  may  specifically  provide  means  for  their 
enforcement>  But,  in  the  absence  of  State  l^slation  to  that 
effect,  municipal  ordinances  cannot  be  enforced  through  State 
l^islation ;  and  trial  by  jury  is  exclusively  one  of  the  processes 
of  the  State,  and  not  of  the  municipality.  If,  therefore,  the  of- 
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fense  of  fast  driving  was  not  such  at  common  law,  but  is  only 
made  such  by  municipal  ordinance  in  this  and  other  similar 
cases,  we  do  not  find  that  the  Constitution  of  the  United  States 
has  anything  to  do  with  the  method  of  its  punishment  We  do  not 
mean  to  be  understood,  however,  as  holding  that  there  may  not 
be  fast  driving  under  such  circumstances  and  in  such  manner 
as  to.  constitute  a  criminal  offense,  even  of  a  heinous  nature, 
and  to  make  it  the  subject  of  indictment  by  a  grand  jury.  But 
there  must  be  such  circumstances  as  to  constitute  the  act  as  vir- 
tually a  breach  of  the  peace. 

2.     But  it  is  contended  in  the  next  place  that  the  act  of  Con- 
gress requires  by  its  terms  or  by  necessary  implication  that  this 
case  should  be  tried  by  a  jury,  since,  although  the  fine  is  less 
than  $50,  which  is  the  limit  of  the  pecuniary  penalty  that  justi- 
fies a  demand  for  a  jury,  yet  the  act  also  provides  for  the  inflic- 
tion of  an  imprisonment  which  may  last  for  more  than  thirty 
days  as  a  punishment    As  already  stated,  the  penalty  provided 
for  a  violation  of  the  municipal  ordinance  in  question  is  a  fine 
of  not  less  than  $1  and  not  more  than  $40  for  each  offense,  and 
there  is  no  provision  for  any  imprisonment  whatever.     The 
Code  [§  44]  however,  provides  that  "in  all  cases  where  the  said 
[police]  court  shall  impose  a  fine,  it  may,  in  default  of  the  pay- 
ment of  the  fine  imposed,  commit  the  defendant  for  such  a 
term  as  the  court  thinks  right  and  proper,  not  to  exceed  one 
year."    And  it  is  argued  that  this  provides  for  an  alternative 
punishment  by  imprisonnmt  for  thirty  days  or  more,  and  there- 
fore entitles  a  party  to  a  trial  by  jury.    The  vice  of  this  argu- 
ment is  so  patent  that  it  requires  no  great  amount  of  considera- 
tion.    If  it  were  well  founded,  every  violation  of  a  municipal 
ordinance  would  have  to  be  tried  by  a  jury ;  for  it  would  always 
be  in  the  power  of  the  accused  to  refuse  to  pay  a  fine  imposed, 
and  thereby  to  force  an  imprisonment,  if  the  municipal  ordin- 
ance is  not  to  become  a  nullity  and  a  mockery.     The  result  of 
such  a  contention  as  this,  if  established,  it  is  unne^sary  to  de- 
scribe.    It  must  suffice  to  say  that,  under  such  a  construction 
of  the  law,  which  would  practically  allow  a  party  to  take  advan- 
tage of  his  own  wrong,  municipal  ordinances  would  become 
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worthless  and  municipal  chaos  would  take  the  place  of  law  and 
order.  The  condition  which  would  be  superinduced  would  be 
intolerable. 

But  plainly  the  law  means  nothing  of  this  kind.  Imprison- 
ment is  not  provided  either  by  the  ordinance  or  by  the  Code 
as  an  alternative  punishment;  but  imprisoimient  is  very  prop- 
erly provided  as  the  only  available  mode  for  the  enforcement 
of  the  fines  imposed  as  punishment.  Without  it  there  would  be 
no  practicable  means  for  the  enforcement  of  fines.  When  im- 
prisonment is  provided  as  an  alternative  punishment,  it  is  prop- 
er so  to  state,  and  it  is  so  stated  in  the  laws  and  ordinances. 
Imprisonment  could  not  be  imposed  in  this  case  primarily ;  and 
it  is  always  competent  for  the  party  to  avoid  it  by  paying  his 
fine.  It  would  not  be  competent  for  him  to  avoid  it  if  it  were 
originally  imposed  as  punishment. 

3.  It  is  objected,  in  the  third  place,  that,  if  the  appellant 
is  not  guilty  of  a  crime  or  misdemeanor  which  entitles  him  to 
a  trial  by  jury  under  the  Constitution,  then  he  has  incurred 
only  a  civil  liability,  in  the  nature  of  a  petty  debt,  which,  being 
more  than  $20  in  his  case,  entitles  him  to  a  trial  by  jury  under 
article  7  of  Amendments,  to  the  Constitution,  which  provides 
that  "in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  $20,  the  right  of  trial  by  jury  shall  be  preserved.*' 
This  argument,  although  advanced  with  apparent  earnestness, 
requires  no  serious  consideration  by  us.  The  fine  imposed  for 
the  violation  of  municipal  ordinance,  although  likened  in  some 
adjudicated  cases  for  some  purposes  to  a  civil  liability,  is  not 
such  in  its  essence,  but  a  penalty  or  punishment  imposed  for  a 
criminal  or  quasi-criminal  offense;  not  a  criminal  offense  in 
the  sense  of  the  Constitution,  but  a  petty  criminal  offense  made 
such  by  municipal  ordinance.  The  right  of  a  municipality, 
under  legislative  authority  or  by  immemorial  usage,  to  prohibit 
certain  actions  as  offenses  against  it  is  undoubted  and  beyond 
question.  Such  acts  so  prohibited  become  offenses;  but  they  are 
not  the  criminal  offenses  to  which  the  Constitution  of  the  United 
States  extends  the  privilege  of  trial  by  jury,  and  they  can  in  no 
proper  sense  be  regarded  as  creating  a  purely  civil  liability.    It 
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must  be  held  that  violations  of  the  police  regulations  of  munic- 
ipalities made  for  the  preservation  of  good  order  are  criminal 
offenses,  and  punishable  as  such,  although  in  their  nature  of  a 
petty  class,  not  cognizable  in  the  tribunals  of  the  common  law. 
We  are  of  opinion  that  the  action  of  the  Police  Court  of  the 
District  of  Columbia  in  the. premises  was  according  to  law,  and 
that  its  judgment  should  be  affirmed.    And  it  is  so  ordered. 


FITZGERALD  v.  WILEY. 


Damages,  Whew  too  Spectjiative  or  Remote;   Egmxr  Puiading  and 
Practice;  Set-off  aito  Recoupment. 

1.  Where  a  bill  in  equity  seeks  to  foreclose  a  mortgage  on  certain  inventions, 

and  domestic  and  foreign  patents  to  be  granted  therefor,  damages 
growing  out  of  the  same  transactions,  sought  to  be  recouped  by  the  de- 
fendant by  means  of  a  cross  bill,  are  not  too  remote  or  speculative  when 
they  consist  of  loss  of  profits  by  the  mortgagor  on  the  sale  of  a  patent 
for  one  of  the  inventions  abroad,  which  sale  the  mortgagor  had  negoti- 
ated at  a  fixed  price,  but  which  had  failed  of  consummation  by  the 
failure  of  the  mortgagees  to  perform  their  obligations  under  the  mort- 
gage. 

2.  Qucere, — ^whether  §  1563,  Code  D.  C,  providing  that  mutual  debts  and 

claims  under  contract  between  parties  to  a  common-law  action,  or  be- 
tween any  of  several  defendants  and  the  plaintiff,  etc.,  may  be  set  off 
against  each  other  by  plea  in  bar,  whether  such  debts  be  of  the  same  or 
a  different  nature,  or  whether  the  claims  be  for  liquidated  debts  or  un- 
liquidated- damages  for  breach  of  contract, — should  be  construed  as 
furnishing  a  rule  for  adoption  in  equity  in  a  case  where  its  jurisdiction 
is  invoked  by  reason  of  certain  conditions  rendering  the  same  neces- 
sary to  complete  relief  in  one  proceeding. 

3.  The  insolvency  or  nonresidence  of  a  party  against  whom  a  set-off  is 

claimed  is  a  sufficient  ground  for  equitable  interference. 

4.  Damages  sought  to  be  recouped  by  cross  bill  in  a  proceeding  in  equity  to 

foreclose  a  mortgage  on  inventions  and  patents  to  be  granted  therefor, 
against  one  of  several  persons  interested  in  the  mortgage  debt,  for 
negligence  on  the  part  of  such  person,  a  patent  attorney,  in  not  notify- 
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ing  the  mortgagor,  as  it  was  his  duty  to  do,  that  taxes  were  due  on  a 
foreign  patent,  whereby  the  patent  lapsed  and  a  sale  thereof  which  had 
been  negotiated  by  the  mortgagor  was  prevented,  must  be  limited  to 
the  interest  such  person  has  in  the  recovery  sought  in  the  original  bill. 

No.  1311.     Submitted  June  2,  1908.     Decided  June  26,  1003. 

Heabing  on  an  appeal  (specially  allowed)  by  one  of  several 
defendants  to  a  cross  bill,  from  an  order  of  the  Supreme  Court 
of  the  District  of  Columbia  overruling  his  demurrer  to  the  cross 
bilL  Affirmed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

This  case  comes  up  on  a  special  appeal  allowed  from  a  de- 
cree overruling  the  demurrer  of  William  T.  Fitzgerald  to  the 
cross  bill  of  John  M.  Wiley,  one  of  the  defendants  in  the  origin- 
al bill,  filed  by  Harry  F.  Goraber,  Frederick  J.  Dreher,  Her- 
bert Brouard,  Charles  L.  Soyster,  and  Fletcher  B.  Miller  against 
John  M.  Wiley  and  the  American  Multiplex  Talking  Machine 
Company. 

That  bill  was  filed  February  27,  1902,  to  foreclose  a  mortgage 
of  certain  letters  patent  executed  by  John  M.  Wiley  to  secure 
the  sum  of  $20,000. 

It  appears  from  certain  exhibits  filed  with  the  bill  for  fore- 
closure: 1.  That,  on  January  16,  1900,  George  W.  Gomber, 
Harry  F.  Gomber,  and  George  Bishop  assigned  to  John  M. 
Wiley  certain  inventions  of  improvements  in  talking  machines, 
recited  therein  as  made  by  George  W.  Gomber,  in  which  Harry 
F.  Gomber  and  Georgre  Bishop  owned  an  undivided  interest  and 
the  letters  patent  to  be  granted  thereon  by  the  United  States, 
as  well  as  "by  all  countries  of  the  world  wherever  the  said  Wiley 
may  elect."  This  was  recorded  in  the  United  States  Patent 
Office,  January  29,  1900.  2.  That  on  January  18,  1900,  the 
said  John  M.  Wiley  conveyed  all  of  the  aforesaid  inventions  and 
letters  patent  to  Harry  F.  Gomber  to  secure  the  sum  of  $20,000, 
payable  in  instalments  of  $1,000  and  $3,000,  as  recited  therein, 
payments  to  be  made  as  they  matured  to  W.  T.  Fitzgerald,  of 
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Washington,  District  of  Columbia,  who  is  appointed  trustee  for 
that  purpose.  It  was  stipulated  that  Wiley  shall  be  credited 
upon  the  last  of  the  instalments  recited  with  the  amounts  ad- 
Tanced  by  him  to  Gleorge  W.  Gomber  and  W.  T.  Fitzgerald  prior 
to  the  date  of  the  mortgage.  3.  That  the  following  was  in- 
dorsed upon  said  mortgage : 

"CoNYNOHAM,  Penn.,  January  22,  1900. 

"The  foregoing  instrument  is  fully  understood  and  approved 
by  me,  and  I  hereby  authorize  the  said  W.  T.  Fitzgerald  to  re- 
tain from  said  amount  for  his  use,  and  as  his  just  portion,  the 
sum  of  five  thousand  dollars  ($5,000),  said  amount  of  five 
thousand  dollars  ($6,000)  being  due  said  W.  T.  Fitzgerald  for 
services  rendered,  this  settlement  being  in  accordance  with  an 
agreement  and  understanding  between  my  father,  the  said 
George  W.  Gomber,  when  he  was  the  owner  of  said  inventions, 
and  between  said  Fitzgerald  and  myself,  since  I  have  become 
the  owner  thereof.  Harry  F.   Gomber. 

"Signature  of  Harry  F.  Gomber  witnessed  by  George  W. 
Gomber." 

The  mortgage  and  indorsed  agreement  were  registered  in  the 
Patent  Office  February  28,  1900.  4.  That  on  July  23,  1900, 
said  George  W.  Gomber  executed  another  assignment  to  said 
Wiley  of  certain  additional  inventions  of  improvements  in  said 
machijies.  5.  That  on  July  24,  1900,  said  Wiley  executed 
another  instrument  whereby  the  last-named  inventions  were  in- 
cluded in  the  mortgage  aforesaid.  Both  instruments  were  reg- 
istered in  the  Patent  Office  on  September  14  and  15,  1900,  re- 
spectively. 

Wiley  and  the  Multiplex  Company  filed  separate  answers  to 
the  complainant's  bill,  ailing  that  Harry  F.  Gomber,  claim- 
ing the  forfeiture  of  the  assignment  to  Wiley,  had  undertaken 
to  assign  the  said  inventions  to  the  said  Dreher,  Brouard,  Soys- 
ter,  and  Miller ;  that  the  latter  were  directors  of  the  Multiplex 
Company,  largely  indebted  to  it>  and  had  engaged  in  a  fraudu- 
lent scheme  to  acquire  the  title  to  the  inventions  aforesaid ;  that 
Georfi^e  W.  Gomber  and  W.  T.  Fitzgerald  were  the  real  parties 
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at  interest  in  the  controversy,  lie  said  Harry  F.  Gromber  being 
but  a  nominal  party  thereto;  that  a  large  credit  was  due  Wiley 
on  the  mortgage  for  advances  made  to  George  W.  Qt)mber,  of 
which  an  accomit  was  prayed ;  that  Wiley  through  the  fraudu- 
lent conduct  of  George  W.  Gromber  and  Fitzgerald,  had  lost 
$10,000  by  failure  to  negotiate  the  sale  of  the  patents  in  France^ 
and  $90,000  by  similar  failure  of  sale  of  the  patents  to  be  grant- 
ed in  England  and  other  countries,  and  the  same  were  prayed 
to  be  taken  as  set-off  to  the  claims,  etc.  Afterwards  the  com- 
plainants amended  the  original  bill  and  made  George  W.  Gom- 
ber  and  William  T.  Fitzgerald  parties  defendant  Thereafter 
Wiley  and  the  Multiplex  Company  filed  a  joint  cross  bill  re- 
peating the  charges  of  the  said  answers  and  praying  to  set  off  the 
damages  as  therein  alleged.  A  demurrer  to  this  cross  bill  was 
sustained  on  the  ground  that  the  Multiplex  Company  had  no 
interest  in  the  said  claim  for  damages,  and  that  the  same  was. 
multifarious. 

Upon  leave  granted  the  separate  cross  bill  of  said  Wiley  was 
tlien  filed,  in  which  the  answers  and  cross  bill  aforesaid  and  the 
action  upon  the  latter  were  recited. 

This  cross  bill  alleges  that  George  W.  Gromber  bound  him 
himself  to  co-operate  with  Wiley  in  procuring  patents  through- 
out the  countries  of  the  world,  and  to  execute  any  and  all  pa- 
pers necessary  in  relation  therewith ;  that  William  T.  Fitzgerald 
was  and  is  the  owner  of  a  one-fourth  interest  in  tiie  mortgage 
given  by  Wiley,  the  consideration  for  which  was,  in  part,  serv- 
ices to  be  rendered  by  him  in  securing  letters  patent  in  foreign 
countries ;  that  he  and  George  W.  Gomber  are  the  real  owners 
of  the  mortgage,  the  name  of  Harry  F.  Gomber  having  been  in- 
serted therein  as  mortgagee  by  said  Fitzgerald  without  the 
knowledge  of  Wiley  and  at  the  instance  of  George  W.  Gomber, 
because  the  latter  was  financially  embarrassed  and  desired  to 
hinder,  delay,  and  defraud  his  creditors;  that  said  Harry  F. 
Gomber  is  a  young  man  without  means,  working  for  his  father, 
George  W.  Gomber,  for  daily  wages,  and  has  never  had  anything 
to  do  with  the  transactions,  and  never  claimed  to  be  the  owner 
in  fact  until  the  filing  of  the  bill  by  him  and  his  co-complainants. 
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It  further  allies  that,  pursuant  to  the  purposes  of  the  assign- 
ment and  agreement  between  the  parties,  said  Wiley  proceeded 
with  the  prosecution  of  the  applications  for  letters  patent,  em- 
ploying Fitzgerald  as  his  attorney  and  representative  in  these 
matters,  and  tlie  defendant  (reorge  W.  Gomber,  to  make  experi- 
ments, improvements,  etc.,  in  the  matter  of  the  said  inventions; 
that  Wiley  caused  applications  for  patents  to  be  made  in  Eng- 
land, France,  Germany,  and  other  countries,  the  same  being 
done  through  said  Fitzgerald  as  his  attorney,  who  acted  pur- 
suant to  the  agreement  aforesaid,  whereby  he  had  received  his 
one-fourth  interest  in  said  mortgage;  that  through  the  negli- 
gence and  default  of  Fitzgerald  in  failing  to  notify  Wiley  of 
the  taxes  on  patents  issued  by  the  French  government,  in  conse- 
quence of  which  the  patents  there  lapsed  and  were  lost,  Wiley 
lost  the  sum  of  50,000  francs — about  $10,000, — ^for  which  sum 
he  had  negotiated  a  sale  of  said  French  patents ;  that  Fitzgerald 
had  timely  notice  of  the  said  taxes  in  ample  time  to  enable  him 
to  notify  Wiley  and  prevent  the  lapse  aforesaid,  and  enable  the 
latter  to  complete  the  sale  aforesaid,  which  failed  because  of 
the  lapse  of  the  patents,  whereby  he  sustained  damages  in  the 
sum  of  about  $10,000. 

It  is  further  alleged  that  letters  patent  were  obtained  in 
England,  Himgary,  Switzerland,  Belgium,  Italy,  Spain,  the  Ar- 
gentine Kepublic,  and  Brazil,  and  the  said  George  W.  Gomber 
executed  an  assignment  thereof  to  said  Wiley,  which  was  in  the 
possession  of  Fitzgerald  as  attorney  aforesaid ;  that  Wiley  went 
to  England  with  the  approval  of  Gomber  and  Fitzgerald  to  ne- 
gotiate the  sale  of  said  patents,  although  strict  compliance  had 
not  been  made  with  the  terms  of  the  mortgage  requiring  pay- 
ments to  be  made  in  certain  instalments,  because  the  said  Gom- 
ber had  failed  to  complete  the  necessary  machines  within  the 
time  promised  by  him;  that  by  special  agreement,  therefore, 
strict  performance  was  waived ;  that  Wiley  negotiated  a  sale  of 
the  English  and  other  foreign  patent  rights  for  the  pum  of  18,- 
000  pounds  sterling,  and  by  cable  and  mail  requested  Fitzgerald 
to  forward  the  assignment  aforesaid  in  order  that  he  might  com- 
plete his  said  sale,  because  the  patents  had  been  issued  in  the 
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name  of  Gomber  and  the  assignment  was  necessary  to  make 
title;  that  Fitzgerald  failed  tx)  forward  the  said  assignment,. 
asserting  that  he  had  lost  it,  or  sent  it  to  Gomber  for  transmis- 
sion to  Wiley ;  that  Wiley  urged  the  execution  and  transmission 
of  another  instrument,  if  the  original  had  been  lost,  which  Fitz- 
gerald failed  to  do,  alleging  that  Gomber  refused  to  execute  the 
same ;  that  this  conduct  of  Fitzgerald  and  Gomber  was  in  pur- 
suance of  a  scheme  to  defraud  Wiley ;  and  that  by  reason  of  said 
misconduct  and  default  the  said  Wiley  was  unable  to  consum- 
mate the  said  sale,  and  was  damaged  to  the  extent  of  said  pur- 
chase money  of  18,000  pounds  sterling,  or  about  $90,000. 

It  is  further  alleged  that  after  learning  the  success  attending 
Wiley's  negotiations  aforesaid,  and  the  consequent  great  en- 
hancement of  the  value  of  the  said  inventions,  the  said  Fitzger- 
ald, George  W.  Gomber,  Harry  F.  Gomber,  and  the  said  Dreher,. 
Brouard,  Soyster,  and  Miller  (all  of  whom  save  Harry  F.  Gt)m- 
ber  and  Miller  were  directors  of  and  trustees  for  the  Multiplex 
Company),  entered  into  a  scheme  to  acquire  said  patents  for 
themselves  which  scheme  contemplated  the  assignment  by  Harry 
F.  Gomber  of  the  inventions  aforesaid  to  Drdier,  Brouard,  Soy- 
ster, and  Miller,  in  secret  trust  for  themselves  and  Fitzgerald 
and  George  W.  Gomber,  under  the  pretense  that  the  title  had  re- 
verted to  said  Harry  F.  Gomber  because  of  the  failure  of  Wiley 
tX)  make  the  payments  in  strict  compliance  with  the  terms  of 
said  mortgage,  notwithstanding  that  no  demand  for  such  com- 
pliance had  ever  been  made,  and  that  George  W.  Gt)mber  and 
Fitzgerald  had  failed  to  perfonn  their  obligation;  that  this- 
scheme  was  originated  by  and  executed  under  the  supervision 
and  advice  of  Fitzgerald,  while  he  was  still  in  the  employ  and 
acting  as  the  attorney  of  Wiley  and  the  Multiplex  Company,  and 
while  said  Dreher,  Brouard,  and  Soyster  were  directors  of  said 
company  and  bound  in  good  conscience  not  to  acquire  any  ad- 
vantage at  its  expense,  etc 

It  further  alleges  that  Wiley  is  entitled  to  have  George  W. 
Gomber  specifically  perform  his  contract  by  executing  and  de- 
livering all  necessary  papers,  powers,  etc.,  necessary  to  secure 
to  him  the  foreign  patents  aforesaid;  and  to  have  an  account. 
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stated  between  himself  and  Goraber  and  Fitzgerald,  and  others 
who  may  appear  to  be  interested  in  the  mortgage,  to  ascertain 
how  much  is  still  due  of  the  said  sum  of  $20,000 ;  that  upon  such 
accounting  he  is  entitled  to  have  an  allowance  against  George  W. 
Gomber  and  Fitzgerald  for  the  pecuniary  loss  sustained  by  him 
in  the  matter  of  the  sale  of  the  English  and  other  foreign  pat- 
ents. It  is  further  alleged  that  George  W.  Gomber,  Fitzgerald, 
and  Harry  F.  Gomber  are  insolvent ;  that  Harry  F.  Gomber  has 
no  real  interest  in  the  mortgage ;  that  Dreher,  Brouard,  Soyster, 
and  Miller  have  no  real  interest  in  the  mortgage;  and  that  upou 
the  accounting  called  for,  the  unpaid  balance  of  the  mortgage 
debt  will  be  found  to  have  been  more  than  covered  by  the  in- 
debtedness to  Wiley  of  Fitzgerald  and  George  W.  Gomber,  the 
real  owners  of  the  mortgage;  but  if  the  result  of  accounting 
should  be  otherwise,  he  is  desirous  of  paying  any  balance  of  said 
mortgage  debt  found  to  be  due. 

The  prayers  of  the  cross  bill  follow  the  allegations  aforesaid. 
This  cross  bill  was  demurred  to  by  Fitzgerald  alone,  on  the 
ground  that  its  all^ations  do  not  entitle  the  complainant  to  any 
relief  in  equity. 

It  is  proper  to  remark  that  the  original  bill  and  answers  have 
l>een  omitted  from  the  transcript  of  the  record  by  agreement  of 
the  parties.  Hence  the  connection  between  Wiley  and  the 
American  Multiplex  Talking  Machine  Company — referred  to 
above  as  the  Multiplex  Company — is  not  made  to  appear,  be- 
yond the  fact  that  he  was  one  of  the  stockholders  therein.  Pre- 
sumably, Wiley  is  under  contract  to  assign  his  interest  in  the 
inventions  to  said  company. 

Mr.  A.  A.  Bimey,  for  the  appellant: 

1.  A  court  of  equity  has  no  jurisdiction  to  try  claims  for  un- 
liquidated damages.     Such  claims  must  be  tried  only  at  law. 

2.  The  damages  alleged  are  such  that  they  would  not  be  recov- 
erable even  at  law.  Such  a  demand  as  either  of  these  was  not 
the  subject  of  set-ofF,  even  in  a  oommon-law  action.  Winchester 
V.  Hackley,  2  Cranch  (S.  Ct.)  342;  Montague  v.  Boston,  etc.. 
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Iran  Works,  97  Mass.  502.  While  the  Code  extends  the  right 
of  set-oflF  to  unliquidated  damages  for  breach  of  contract,  this  ex- 
tension is  in  very  terms  confined  to  commorirlaw  actions  (Code, 
§  1563). 

Courts  of  equity  have  always  refused  to  try  claims  for  un- 
liquidated damages:  indeed,  they  have  refused  to  allow  dam- 
ages in  any  case  where  there  was  not  a  fixed  basis  for  calculated, 
as  distinguished  from  estimated,  damages.  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.  287,  293.  In  the  case  cited  the  original 
bill  was  for  an  account  of  rents  received ;  the  cross  demand  was 
for  damages  for  breach  of  covenants  of  the  complainant,  and  was 
disallowed.  To  the  same  point  are  the  following  decisions: 
Tribhle  v.  Taul,  7  B.  Mon.  (Ky.)  455;  Murray  v.  Toland,  3 
Johns.  Ch.  669 ;  Smith  v.  Washington  Gas  Light  Co.  31  Md. 
12;  Wade  v.  Wade,  12  111.  89 ;  Davis  v.  Am.  Life  Ins.  &  Trust 
Co.  4  Edw.  Ch.  308.  See  also  Waterman  on  Set-OfF,  §§  420 
ct  seq.;  Holhrook  v.  Receivers  of  Am.  Fire  Ins.  Co.  6  Paige, 
223,  225 ;  Polys  v.  Jetvett,  5  Stew.  Eq.  305 ;  Sanford  v.  Lyon, 
37  ]Sr.  J.  Eq.  94,  101. 

3.  Such  claims  for  damages  as  are  asserted  in  this  cross  bill 
have  not  been  allowed,  even  on  a  direct  action,  and  for  this  rea- 
son the  demurrer  should  have  been  sustained.  Railroad  Co.  v. 
Car  Co.  5  App.  D.  C.  524;  Howard  v.  Stillwell,  etc.,  Co.  138  U. 
S.  199 ;  Notes  on  U.  S.  Reports,  vol.  11,  p.  1152,  and  cases  cited. 
There  is  no  standard  by  which  to  compute  such  damages.  They 
are  consequential,  and  not  direct ;  shadowy,  uncertain,  and  spec- 
ulative, and,  therefore,  not  allowable  in  any  tribunal.  Memr 
phis  V.  Brown,  20  Wall.  289 ;  U.  S.  v.  McKee,  97  U.  S.  233 ; 
Watson  V.  Sutherland,  5  Wall.  74,  79 ;  Vance  v.  Vandercook  Co. 
170  U.  S.  468,  480. 

Mr.  J.  J.  Darlington  for  the  appellee. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court : 

1.  The  counterclaim  as  alleged  in  the  cross  bill  arises  out  of 
the  transactions  between  Wiley  and  the  two  Gombers  and  Fitz- 
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gerald,  relating  to  the  purchase  and  assignment  of  the  several 
inventions,  and  obtaining  patents  thereon  in  foreign  countries, 
of  which  the  mortgage  forms  a  part.  It  is  founded  on  the 
failure  of  those  parties  to  perform  their  cross-obligations  to 
Wiley,  for  which  the  mortgage  executed  by  him  is  the  chief  con- 
sideration. Under  the  allegations  of  the  bill,  which  must  be 
taken  as  true  upon  the  demurrer,  these  damages  are  not  open  to 
the  objection  of  remoteness  or  uncertainty.  The  profits  lost  by 
the  prevention  of  sales  of  patents  abroad  are  not  of  the  uncertain, 
speculative  character  for  the  recovery  of  which  the  law  affords 
no  remedy. 

It  is  alleged  that  a  bona  fide  sale  was  made  of  certain  patents 
at  a  &xed  price,  the  consummation  of  which,  and  the  receipt  of 
the  money,  were  alone  prevented  by  the  failure  of  the  other  con- 
tracting parties  to  perform  their  obligations.  The  case  is  the 
same  as*  the  loss  of  a  contracted  sale  of  any  other  kind  of 
property,  the  consummation  of  which  has  been  prevented  by  the 
refusal  of  the  defendant  to  make  delivery  or  perfect  title  in  ac- 
cordance with  the  terms  of  a  previous  obligation,  on  the  faith  of 
which  the  plaintiff  had  contracted  with  the  third  party. 

2.  Were  this,  therefore,  an  action  at  law  against  Wiley  for 
the  failure  to  perform  the  obligations  of  his  contract  for  the  pay- 
ment of  the  money  according  to  the  terms  of  the  mortgage,  he 
could  recoup  or  set  off  the  damages  alleged  by  virtue  of  the  pro- 
visions of  §  1563  of  the  Code,  which  reads  as  follows : 

"Mutual  debts  and  claims  under  contract  between  the  parties 
to  a  conmion-law  action  [or  between  any  of  the  several  defend- 
ants and  the  plaintiff],  or  between  one  party  and  the  testator  or 
intestate  of  the  other,  or  between  the  testators  or  intestates  of 
both  parties,  may  be  set  off  against  each  other  by  plea  in  bar, 
whether  said  debts  or  claims  be  of  the  same  or  a  different  nature 
or  degree,  and  whether  the  claims  bo  for  liquidated  debts  or  un- 
liquidated damages  for  breach  of  contract,  and  if  either  debt  be 
in  the  form  of  the  penalty  of  a  bond,  the  exact  sum  to  be  set  off 
shall  be  stated  in  the  plea." 

By  further  allegation  of  the  cross  bill,  that  must  be  taken  as 
true,  the  assignment  of  the  mortgage  debt  is  oolorable,  and 
Vol.  XXII— 22 
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George  W.  Gomber  and  Fitzgerald  remain  the  substantial  own- 
ers of  the  claim  arising  thereunder,  and  are  the  real  plaintiffs ; 
but  were  it  otherwise,  the  counterclaim  would  nevertheless  be 
maintainable  against  the  demands  of  the  assignees  under  an- 
other section  of  the  Code  (1505). 

3.  Foreclosure  of  the  mortgage  being  desired,  the  suit  was 
filed  in  equity  by  Harry  F.  Gomber  and  his  assignees,  Dreher 
and  others,  omitting  Fitzgerald,  who  is  not  only  the  owner  of 
an  undivided  interest  therein,  but  is  also,  by  the  express  terms 
of  the  instrument,  made  the  trustee  for  the  receipt  of  the  money 
secured  thereby,  and  George  W.  Gomber,  the  inventor  who 
furnished  the  consideration.  These,  as  we  have  seen,  were 
made  parties  defendant,  by  amendment  of  the  original  bill,  after 
the  answer  of  Wiley  thereto  was  filed  in  which  their  interest  was 
alleged. 

The  provision  of  the  Code,  heretofore  recited,  would  seem  by 
its  terms  to  be  limited  to  actions  at  law,  and  we  do  not  deem  it 
necessary,  under  the  allegations  of  the  cross  bill,  to  determine 
whether  it  should  not  be  considered  as  furnishing  a  rule  for 
adoption  in  equity  in  a  case  where  its  jurisdiction  is  invoked  by 
reason  of  certain  conditions  rendering  the  same  necessary  to 
complete  relief  in  one  proceeding. 

In  our  opinion,  the  allegations  of  the  cross  bill  bring  the 
present  case  within  the  rule  laid  down  by  the  Supreme  Court  of 
the  United  States  in  North  Chicago  Rolling  Mill  Co.  v.  SL  Lotus 
Ore  &  Steel  Co.,  152  U.  S.  596,  615,  38  L.  ed.  566,  572, 14  Sup. 
Ct  Rep.  710,  715. 

Briefly  stated,  that  was  a  case  growing  out  of  a  contract  made 
between  the  two  companies  relating  to  the  manufacture  and  de- 
livery of  certain  iron  rails  by  the  former  to  the  latter.  During 
the  performance  of  the  contract,  the  St.  Louis  ccwnpany  passed 
temporarily  into  the  hands  of  a  receiver  who  declined  to  receive 
any  more  deliveries  under  the  contract  On  the  day  that  the 
receiver  was  appointed  in  Missouri,  certain  creditors  of  the  St. 
Louis  company  instituted  attachment  suits  in  Illinois  and  ob- 
tained writs  of  garnishment  against  the  Chicago  company. 
Answering  thereto,  the  Chicago  company  admitted  an  indebted- 
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ness  to  the  St.  liOuis  company,  but  set  up  certain  counterclaims 
by  way  of  set-ofF  thereto,  one  of  which  consisted  of  damages 
sustained  by  reason  of  the  failure  of  the  St  Louis  company  to 
receive  deliveries  of  rails  in  pursuance  of  the  terms  of  the  con- 
tract. This  counterclaim  was  disallowed  by  the  court  because, 
being  for  unliquidated  damages,  it  could  not  properly  be  set  off 
at  law.  The  garnishment  proceeding,  under  the  laws  of 
Illinois,  was  in  the  name  of  the  St.  Louis  company,  and  judg- 
ment was  rendered  in  its  name  against  the  Chicago  company 
for  the  balance  of  its  indebtedness,  after  allowing  certain 
counterclaims  that  were  entertained.  The  Chicago  company, 
having  obtained  a  stay  of  execution,  filed  its  bill  against  the  St. 
Louis  company  and  the  garnishment  creditors,  setting  out  the 
contract  and  the  damages  sustained  by  it  through  non-perform- 
ance, and  after  reciting  ihe  proceedings  and  alleging  the  in- 
solvency and  nonresidence  of  the  St.  Louis  company,  prayed  to 
have  its  damages  ascertained  and  then  set  off  against  the  judg- 
ments in  the  attachment  suits  before  mentioned. 

The  circuit  court,  holding  that  the  claim  for  unliquidated 
damages  had  no  connection  with  the  debt  under  which  the  Chi- 
cago company  had  been  held  as  garnishee,  dismissed  the  bill. 

That  decree  was  reversed  on  appeal.  In  delivering  the 
opinion  of  the  court  Jlr.  Justice  Jackson  said:  "That  it 
sustained  damages  to  the  extent  of  the  difference  between  the 
contract  and  the  market  price  of  steel  rails  is  clear  beyond  all 
controversy.  The  liability  of  the  St  Louis  Company  for  these 
damages  is  equally  clear,  but  the  amount  thereof  being  un- 
liquidated could  not  properly  be  set  off  in  the  attachment  pro- 
ceeding at  law.  Under  those  circumstances  and  conditions,  has 
the  Chicago  company  any  right  to  relief  in  equity  by  way  of 
equitable  set-off  i  Would  it  be  just  and  equitable  to  compel 
the  garnishee  to  pay  its  indebtedness  to  the  St.  Louis  company 
for  the  benefit  of  a  stranger,  and  then  be  left  to  either  lose  its 
valid  claim  for  damages,  or  follow  its  nonresident  insolvent 
debtor  into  another  jurisdiction  in  the  effort,  more  or  less  ex- 
perimental and  expensive,  to  collect  such  claim  ?  *  *  * 
Cross-demands  and  counterclaims,  whether   arising   out  of  the 
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same  or  wholly  disconnected  transactions,  and  whether  liquidat- 
ed or  unliquidated,  may  be  enforced  by  way  of  setroflF  whenever 
the  circumstances  are  such  as  to  warrant  the  interference  of 
equity  to  prevent  wrong  and  injustica  *  *  *  The  adjust- 
ment of  demands  by  counterclaim  or  set-off,  rather  than  by  inde- 
pendent suit,  is  favored  and  encouraged  by  the  law  to  avoid  cir- 
cuity of  action  and  injustice.  Florida  B,  Co.  v.  Smith,  21  Wall. 
255,  22  L.  ed.  513. 

"By  the  decided  weight  of  authority  it  is  settled  that  the  in- 
solvency of  the  party  against  whom  the  set-off  is  claimed  is  a 
sufficient  ground  for  equitable  interference.  *  *  *  In  ad- 
dition to  insolvency,  it  is  held  by  many  well-considered  de- 
cisions, including  those  of  Illinois,  that  the  non-residence  of  the 
party  against  whom  the  set-off  is  asserted  is  good  ground  for 
equitable  relief. 

In  the  case  at  bar  both  of  the  Gombers  are  shown  to  be  resi- 
dents of  the  State  of  Pennsylvania.  Fitzgerald  alone  is  a  resi- 
dent of  the  District  of  Columbia,  but  he,  as  well  as  the  Grombers, 
is  alleged  to  be  insolvent. 

Moreover,  the  use  of  the  name  of  Harry  F.  Gomber,  as  the 
payee  in  the  mortgage,  and  the  assignment  to  Dreher  and  other 
complainants  joined  with  him  in  the  original  bill,  are  alleged  to 
have  been  made  with  fraudulent  intent 

4.  What  has  been  said  applies  directly  to  the  counterclaim 
based  on  the  alleged  loss  of  the  sale  of  the  British  and  other 
foreign  patents;  but  that  relating  to  the  loss  of  the  French 
patent  stands  upon  a  somewhat  different  ground.  It  is  pleaded 
against  Fitzgerald  alone  as  due  to  his  failure  to  perform  his 
duty  as  the  attorney  charged  with  obtaining  that  patent  It 
does  not  appear  that  Fitzgerald's  interest  in  the  mortgage  was 
in  consideration  of  future  services  to  be  rendered  in  obtaining 
the  foreign  patents,  and  his  negligence,  causing  loss,  may  not, 
therefore,  be  directly  connected  with  the  other  transactions,  but 
the  result  of  the  breach  of  a  subsequent  contract  made  with  him 
for  the  continuation  of  his  services.  As  the  Gombers  had  no 
connection  with  this  particular  transaction,  the  damage  caused 
by  Fitzgerald^s  negligence  cannot  be  set  off  against  them,  but 
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must  be  limited  to  the  interest  which  the  latter  has  in  the  re- 
covery sought  in  the  original  bill.  His  allied  insolvency 
brings  him  within  the  rule  of  the  case  before  cited. 

For  the  reasons  given  the  decree  overruling  the  demurrer  to 
the  cross  bill  will  be  affirmed  with  costs,  and  the  cause  will  be  re- 
manded for  further  proceedings  in  due  course.    It  is  so  ordered. 

Affirmed. 


MACKEY  V.  PETERS. 


Lttnatics,  Suits  on  Behau-  of;   Anitulment  of  Marbiaok;  Next  Fbieitd; 

Equity  Practice. 

1.  A  proceeding  in  equity  on  behalf  of  a  lunatic  to  annul  a  marriage  con- 

tracted by  him  during  his  lunacy  is  properly  instituted  by  his  next 
friend,  and  not  by  his  committee,  imder  S  1286,  D.  C.  Code,  but  the 
committee  should  be  made  a  party  defendant  to  such  a  proceeding. 

2.  ''Next  friend"  does  not  mean  the  committee  or  trustee  of  a  lunatic,  or 

the  guardian  of  a  minor,  or  the  husband  of  a  married  Woman,  but  is 
one  who,  without  being  a  regularly  appointed  guardian,  acts  for  the 
benefit  of  an  infant,  a  married  woman,  or  other  person  not  sui  juris. 

3.  Section  986,  D.  C.  Code,  providing  that  a  marriage  contract  may  be  de- 

clared void  when  the  ^'marriage  was  contracted  during  the  lunacy  of 
either  party,"  and  §  1285,  which  provides  that  the  marriage  of  "a  per- 
son adjudged  to  be  a  lunatic  shall  be  void  from  the  time  its  nullity  is 
decreed,"  when  construed  together,  do  not  mean  that  a  lunatic  must 
be  adjudged  insane  in  an  independent  proceeding  before  a  suit  to  annul 
the  marriage  may  be  instituted,  but  the  adjudication  of  lunacy  re- 
ferred to  in  §  1285  is  adjudication  of  lunacy  in  the  suit  brought  for 
the  annulment  of  the  marriage;  distinguishing  Oroff  v.  Miller,  20  App. 
D.  C.  353. 

No.  1324.     Submitted  June  8,  1903.     Decided  June  25,^908. 

Heaking  on  an  appeal  (specially  allowed)  by  the  defendant 
from  orders  of  the  Supreme  Court  of  the  District  of  Columbia, 
overruling  a  plea  and  a  demurrer  to  a  bill  in  equity  filed  by  the 
next  friend  of  a  lunatic  to  annul  a  marriage  alleged  to  have 
been  contracted  during  his  lunacy.  Affirmed. 
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The  Court  in  the  opinion  stated  the  case  as  follows : 

This  is  a  suit  in  equity  instituted  in  the  supreme  court  of  the 
District  of  Columbia  in  the  name  of  Eugene  Peters,  a  lunatic, 
by  Hannah  H.  Parsell,  his  aunt  and  nearest  paternal  relative, 
as  his  next  friend,  to  annul  a  marriage  between  him  and  the  ap- 
pellant ,Clara  Louise  Mackey,  alleged  to  have  been  fraudulently 
procured  by  the  said  appellant,  when  the  said  Eugene  Peters 
was  in  a  condition  of  lunacy.  The  marriage  is  stated  to  have 
occurred  on  February  13,  1899,  in  the  State  of  Arkansas ;  and 
on  February  18,  1901,  the  said  Eugene  Peters  was  adjudged  in 
and  by  the  supreme  court  of  the  District  of  Columbia  to  be  a 
lunatic,  and  three  members  of  the  bar  of  the  District  were  ap- 
pointed a  committee  to  take  charge  of  his  person  and  of  his 
estate,  and  they  entered  upon  the  performance  of  their  duties. 

The  bill  was  filed  on  December  19,  1902,  through  counsel 
other  than  his  committee ;  and  the  committee  were  not  in  any 
manner  made  parties  to  the  proceeding;  nor  did  it  appear  in  the 
bill  why  they  did  not  act  in  the  matter.  In  fact^  they  were  not 
named  at  all  and  there  was  no  reference  to  them.  The  appellant, 
who  was  the  sole  defendant,  made  defense  by  way  of  plea  to  the 
effect  that  the  suit  should  have  been  instituted  by  the  committee, 
and  not  by  next  friend.  This  plea  was  overruled,  and  the  de- 
fendant was  given  time  to  demur  to  or  answer  the  bill.  She 
filed  a  demurrer  to  the  effect  that  it  was  not  alleged  in  the  bill 
that  at  the  time  of  the  marriage  the  said  Eugene  Peters  was  an 
idiot,  or  had  been  adjudged  to  be  a  lunatic,  in  which  condition 
only,  as  it  is  claimed,  a  marriage  is  void  in  the  case  of  a  person 
non  compos  mentis  under  the  law  now  in  force  in  the  District 
of  Columbia.  This  demurrer  also  was  overruled  and  the  de- 
fendant wfs  required  to  answer. 

Thereupon  the  defendant  applied  to  this  court  and  was  al- 
lowed a  special  appeal  from  the  orders  overruling  her  plea  and 
demurrer,  and  the  cause  is  now  before  us  on  such  special  appeals 

Mr.  A.  S,  Worlhington  and  Mr.  M.  J.  Colbert,  for  the  ap- 
pellant: 

1.  The  court  below  erred  in  overruling  the  plea,  and  in  not 
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holding  that  the  suit  could  be  instituted  only  by  the  committee. 
We  do  not  understand  that  it  is  claimed  that>  under  the  general 
principles  regulating  the  practice  in  chancery,  a  suit  can  be 
instituted  in  the  name  of  a  lunatic,  when  his  person  ana  estate 
have  been  placed  in  charge  of  a  committee,  by  anybody  but  the 
committee.  The  contention  here  seems  to  be  that  this  general 
rule  is  changed  by  the  Code.  We  refer,  however,  to  the  follow- 
ing authorities  as  showing  how  strongly  the  general  rule  upon 
which  we  rely  has  been  maintained:  Row  v.  Row,  53  Ohio 
State,  249 ;  Covmgion  v.  Neftzer,  33  Am.  St.  Rep.  261,  140  III, 
608  (this  case  contains  a  full  review  of  the  authorities)  ;  Dors- 
heiraer  v.  Roorback,  18  N.  J.  Eq.  438 ;  Moloney  v.  Duvey,  127 
111.  395;  Pucket  v.  Johnson,  45  Texas,  550;  Gorham  v.  Gor- 
ham,  3  Barb.  Ch.  (K  Y.)  24;  Hinton  v.  Bland,  81  Va.  588. 
Where  there  is  a  committee  of  a  lunatic,  every  suit  respecting 
the  person  or  estate  of  the  lunatic  must  be  in  the  name  of  the 
committee.  But  where  no  committee  of  a  lunatic  has  been  ap- 
pointed, or  where  the  committee  appointed  has  been  removed, 
or  a  committee  has  interests  adverse  to  the  lunatic,  a  suit  may  be 
brought  in  the  name  of  a  lunatic,  by  his  next  friend,  approved 
by  the  court.  Bird's  Com.  v.  Bird,  21  Gratt  (Va.)  712.  A 
party  claiming  an  interest  in  the  estate  of  an  insane  ward  is  not 
a  necessary  or  proper  party  in  a  suit  to  annul  a  marriage  on  the 
ground  of  insanity,  since  the  guardian's  right  to  control  the 
estate  must  be  first  determined  by  the  decree.  Waymire  v. 
Jetmore,  22  Ohio  State,  271.  In  a  suit  for  divorce  against  an 
insane  person  the  court  has  no  x)ower  to  order  the  guardian  to 
pay  alimony  when  he  was  not  made  a  party  to  the  suit  and  the 
suit  had  proceeded  against  a  guardian  ad  litem  only.  Tiffany 
V.  Tiffany,  84  Iowa,  122.  The  care  and  commitment  of  the 
custody  of  the  persons  and  estate  of  idiots  and  lunatics  are  the 
prerogative  of  the  Crown,  and  are  always  intrusted  to  the  person 
holding  the  great  seal,  by  the  royal  sign  manual.  By  virtue  of 
this  authority,  upon  an  inquisition  finding  any  person  an  idiot 
or  limatic  grants  of  the  custody  of  the  person  and  estate  of  the 
idiot  or  limatic  are  made  to  such  persons  as  the  lord  chancellor  or 
lord  keepers  or  lords  conmiissioners  for  the  custody  of  the  great 
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seal,  for  the  time  being,  think  proper.  Idiots  and  lunatics,  there- 
fore, sue  by  the  oominittees  of  their  estates.  Sometimes,  in- 
deed, informations  have  been  exhibited  by  the  Attorney  General 
on  behalf  both  of  idiots  and  lunatics,  considering  them  as  under 
the  peculiar  protection  of  the  Crown,  and  particularly  if  the 
interests  of  the  committee  have  clashed  with  those  of  the  lunatic ;. 
but  in  such  cases  a  proper  relator  ought  to  be  named.  Mitford's 
Tyler's  Eq.  PI.,  p.  124,  and  citing  3  P.  Wms.  106 ;  Ex  parte 
PicJcard,  3  Yes,  &  B.  127 ;  1  Cases  in  Chan.  19 ;  Ridler  v.  Bidler, 
1  Eq.  Cas.  Abr.  279 ;  Aity.  Gen.  v.  Parhhnrsi,  1  Cas.  in  Ch. 
112;  Atty.  Gen,  v.  Woolrich,  1  Cas.  in  Ch.  153;  Aity.  Gen.  v. 
Panther,  Dick.  748 ;  Aity.  Gen.  v.  Tyler,  Dick.  378.  See  also 
Woolfryes  v.  Woolfryes,  Rolls.  Feb.  17, 1824,  MSS. ;  1  Daniels" 
Ch.  Pr.,  4th  ed.  p.  84. 

2.  Counsel  for  the  appellee,  however,  rely  upon  §§  1285  and 
128f)  of  the  Code.  In  this  connection,  §  104  has  weight.  It 
provides  that  in  suits  against  insane  persons  process  shall  be 
berved  on  the  committee  when  there  is  one. 

We  submit  that,  construing  §§  1156  and  1286  together,  the 
natural  and  reasonable  meaning  of  the  language  employed  i& 
that  where  a  committee  of  a  lunatic  has  been  appointed  the  com- 
mittee shall  always  represent  the  lunatic  in  legal  proceedings, 
subject  to  the  control  of  the  equity  court,  and  that  the  power 
given  in  §  1286  to  a  next  friend  to  institute  a  suit  on  behalf  of 
a  lunatic  in  a  particular  case  must  be  confined  to  cases  in  which 
no  committee  has  been  appointed.  The  reasoning  of  this  court 
in  Groff  v.  Miller,  20  D.  C.  App.  353,  and  the  cases  cited  by 
Chief  Justice  Alvey  in  delivering  the  opinion  in  that  case,  are 
so  full  and  clear  that  we  deem  it  unnecessary  to  cite  further 
authorities  in  support  of  this  contention. 

But  even  if  this  weYe  not  so,  and  §§  1285  and  1286  are  taken 
together,  as  they  must  be,  it  would  seem  that  the  authority  of  the 
next  friend,  given  by  §  1286,  is  limited  to  the  class  of  cases 
mentioned  in  the  next  preceding  section, — ^that  is,  to  cases  in 
which  it  is  sought  to  have  set  aside  "the  marriage  of  an  idiot  or 
a  person  adjudged  to  be  a  lunatic"  There  being  no  averment 
in  this  bill,  either  that  Peters  was  an  idiot,  or  that  prior  to  his- 
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marriage  he  had  been  adjudged  to  be  a  lunatic,  the  caae  is  not 
brought  within  the  statute.  This  would  seem  to  be  so  even  if 
there  were  no  authority  given  anywhere  to  a  committee  to  insti- 
tute such  a  proceeding.  But  sinc^  adverse  counsel  are  com- 
pelled to  admit  that  the  general  rule  is  that  the  soit  should  be 
brought  by  the  committee  where  a  committee  is  in  existence, 
and  rely  upon  an  exception  to  that  general  rule,  which  they 
claim  is  contained  in  §  1286,  they  should  bring  themselves  with- 
in the  very  terms  of  the  exception. 

3.  The  court  below  erred  in  overruling  the  demurrer,  and  in 
not  holding  the  bill  was  defective,  because  it  did  not  aver,  either 
that  Peters  was  an  idiot  at  the  time  of  his  marriage,  or  that  prior 
to  his  marriage  he  had  been  adjudged  to  be  a  lunatic.  §§  965  and 
966,  Code  D.  C. 

Section  965  refers  to  the  provisions  of  chapter  43.  The  only 
provisions  of  chapter  43  relating  to  the  subject  of  annulment  of 
marriage  are  the  provisions  of  §§  1285  and  1286. 

It  will  be  seen  that  there  is  an  apparent  inconsistency  between 
§§966  and  1285.  One  provides  for  annulment  of  the  marriage 
where  it  was  contracted  "during  the  lunacy  of  either  party ;"  the 
other  where  one  of  the  parties  was  "an  idiot  or  a  person  ad- 
judged to  be  a  lunatic." 

In  this  respect  it  is  submitted  that  §  1285  must  be  regarded 
as  a  definition  of  §  966.  The  particular  restricts  the  general, 
especially  where  the  particular  comes  last  The  ruling  of  the 
court  below  practically  wipes  out  that  part  of  §  1285  which  re- 
lates to  idiots  and  lunatics.  This  was  clearly  wrong,  (hoff  v. 
MUleff  20  D.  C.  App.  353,  and  caaes  there  cited. 

Mr.  J.  W.  Echols  and  Mr.  Arthur  Peter  for  the  appellee. 

Mr.  Justice  Mobbis  delivered  the  opinion  of  the  Court : 

1.  The  first  question  raised  is  whether  this  suit  can  be  main- 
tained when  instituted  by  a  next  friend  and  not  by  the  com- 
mittee of  the  lunatic 

Undoubtedly  the  general  rule  is  that  when  a  committee  has 
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been  appointed  for  a  lunatic  all  suits  for  his  benefit  or  for  the 
benefit  of  his  estate  should  be  instituted  by  such  committee,  and 
all  suits  against  him  should  name  such  committee  and  give 
notice  to  the  committee  to  defend.  This  rule  does  not  seem  to 
be  questioned  or  controverted  by  anyone  in  this  case.  It  is  a 
legitimate  result  of  the  power  of  chancery  over  the  persons  and 
estates  of  persons  non  compos  mentis,  which  power,  long  exist- 
ing in  the  court  of  chancery  as  representing  in  this  r^ard  the 
sovereignty  of  the  State,  it  has  been  thought  proper  to  set  forth 
expressly  in  the  present  Code  of  law  of  this  District,  where,  in 
section  1166,  it  is  said: 

"The  said  court  shall  have  full  power  and  authority  to 
superintend  and  direct  the  aft'airs  of  persons  non  compos  mentis, 
and  to  appoint  a  committ>ee  or  trustees  for  such  persons  after 
hearing  the  nearest  relatives  of  such  persons,  or  some  of  them, 
if  residing  within  the  jurisdiction  of  the  court,  and  to  make  such 
orders  and  decrees  for  the  care  of  their  persons  and  the  manage- 
ment and  preservation  of  their  estates,  includii^  the  collection, 
sale,  exchange,  and  reinvestment  of  their  personal  estate,  as  to 
the  court  may  seem  proper." 

As  has  been  repeatedly  said  in  such  cases,  the  court  acts  as 
parens  patrice,  armed  with  the  po^^r  of  the  State,  and  com- 
mittees and  trustees  are  only  its  instrumentalities  to  carry  its 
orders  into  effect  Of  course,  the  guardianship  by  the  court 
should  not  be  unduly  interfered  with  by  the  unauthorized  and 
unwarranted  institution  of  suits  for  or  against  the  lunatic  by 
persons  other  than  those  appointed  by  the  court  for  the  purpose, 
or  without  making  such  persons  parties  to  the  proceedings. 

But  a  suit  to  annul  the  marriage  of  a  lunatic  is  a  peculiar  pro- 
ceeding. Strictly  speaking,  perhaps  we  might  assume  that  it 
is  not  one  of  the  things  committed  to  a  committee  or  trustee,  as 
it  does  not  seem  to  concern  his  person  or  his  property  in  the  sense 
of  the  statute.  Yet  it  could  not  be  held  that  the  conmiittee  of  a 
lunatic  could  not  very  properly  institute  a  suit  to  aimul  his  mar- 
riage, if  there  was  ground  for  such  suit  But  §  1286  of  the 
Code  specifically  provides  that  any  such  suit  may  be  instituted 
by  next  friend.      This  section  provides  as  follows: 
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"A  proceeding  to  declare  the  nullity  of  a  marriage  may  be 
injBtituted  in  the  case  of  an  infant  under  the  age  of  consent  by 
such  infant,  through  a  next  friend,  or  by  the  parent  or  guardian 
of  such  infant;  and,  in  the  case  of  an  idiot  or  lunatic,  by  nexl 
friend." 

Now,  if  any  force  or  effect  is  to  be  given  to  this  section,  it 
must  be  held  to  authorize  the  institution  of  the  present  suit  in 
the  manner  and  by  the  person  by  whom  it  has  been  instituted. 
The  Code  had  already  provided,  in  §  115&,  above  cited,  for  the 
appointment  of  committees  for  insane  persons;  and  it  would 
have  been  easy  enough  for  the  framers  of  the  Code  to  have  said 
in  §  1286  that  suits  for  nullity  of  marriage  of  a  lunatic  should 
be  instituted  by  his  committee,  if  there  was  one,  if  such  was  their 
intention.  They  did  not  say  so,  and  we  are  not  to  assume  that 
they  did  not  mean  what  they  said.  Whether  they  regarded  a 
suit  of  this  nature  as  one  which  in  many  cases  a  committee 
would  be  incapacitated  from  instituting,  it  is  perhaps  immateri- 
al to  inquire.  But  plainly  there  are  many  cases  in  which  a 
committee  would  be  directly  interested  in  resisting  the  institu- 
tion of  such  a  suit.  It  is  most  natural,  and  it  is  of  most 
frequent  occurrence,  that  the  husband  or  wife  of  an  insane 
person  is  made  the  committee  or  trustee  of  such  person.  As- 
suredly it  would  be  most  absurd  to  assume  that  such  husband  or 
wife  will  institute  a  suit,  or  is  a  proper  person  to  institute  a  suit, 
to  establish  his  or  her  own  unlawful  act.  Again,  a  trustee  or 
committee  might  be  appointed  on  the  nomination  of  a  husband 
or  wife  of  the  insane  person ;  and  there  would  be  a  manifest  im- 
propriety in  devolving  the  institution  of  a  suit  of  this  nature 
upon  a  person  so  appoint^. 

The  expression  "next  friend,"  in  connection  with  proceedings 
in  equity,  has  a  definite  and  well-established  meaning.  It  does 
not  mean  the  committee  or  trustee  of  a  lunatic,  or  the  guardian 
of  a  minor,  or  the  husband  of  a  married  woman.  Bouvier  in 
his  Law  Dictionary  says  that  a  next  friend  is  "one  who,  without 
being  regularly  appointed  guardian,  acts  for  the  benefit  of  ar 
infant,  married  woman,  or  other  person  not  sui  juris/*  And 
Daniell  in  his  work  on  Chancery  Pleading  and  Practice,  with 
special  reference,  it  is  true,  to  infants,  says : 
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^'When  an  infant  claims  a  right  or  suffers  an  injury  on  ac- 
count of  which  it  is  necessary  to  resort  to  the  extraordinary 
jurisdiction  of  the  court  of  chancery,  his  nearest  relation  is  sup- 
posed to  be  the  person  who  will  take  him  under  his  protection^ 
and  institute  a  suit  to  assert  his  rights  or  to  vindicate  his- 
wrongs ;  and  it  is  for  this  reason  that  a  person  who  institutes  a 
suit  on  behalf  of  an  infant  is  termed  his  next  friend.  But,  as. 
it  frequently  happens  that  the  nearest  relation  of  the  infant  him- 
self withholds  the  right,  or  does  the  injury,  or  at  least  neglects  to- 
give  that  protection  to  the  infant  which  his  consanguinity  or 
aiBnity  calls  upon  him  to  give,  the  court,  in  favor  of  infants,  will 
permit  any  person  to  institute  suits  on  their  behalf,  and  whoever 
thus  acts  the  part  which  the  nearest  relative  ought  to  take  is  also* 
styled  the  next  friend  of  the  infant,  and  is  named  as  such  in  the- 
bill.  And  it  is  to  be  observed  that,  although  an  infant  has  a 
guardian  assigned  to  him  by  the  court,  or  appointed  by  will,, 
yet  where  he  is  plaintiff  the  course  is  not  to  call  him  by  that 
name,  but  to  call  him  the  next  friend." 

While,  therefore,  a  lunatic  usually  sues  by  his  committee^, 
when  there  is  one,  and  the  committee  may  and  often  does  act  as 
next  friend,  yet  there  is  a  well-recognized  distinction  in  the  law 
between  the  two  terms  and  the  two  offices  to  which  they  refer; 
and  the  framers  of  the  Code  must  be  supposed  to  have  had  this 
distinction  in  view  when  they  wrote  the  several  sections  which 
have  been  cited.  And  clearly  they  had  good  reason  for  provid- 
ing that  suits  for  nullity  of  marriage  should  be  instituted  by 
next  friend,  and  not  necessarily  by  the  committee  of  a  lunatic. 
At  the  same  time  it  would  seem  to  be  proper,  in  accordance  with 
reason  and  authority,  that  the  committee  of  a  lunatic,  in  view  of 
the  fact  that  it  is  his  duty  to  protect  the  general  interest  of  the 
lunatic,  should  be  made  a  party  defendant  to  such  a  suit  as  the 
present. 

It  may  be  added  that,  if  the  construction  claimed  by  the  ap- 
pellant as  proper  to  be  given  to  §§  1285  and  1286  of  the  Code- 
considered  together  is  correct,  then  the  conclusion  here  reached 
is  greatly  strengthened. 

Section  1285  provides  that  the  marriage  of  an  idiot  and  of  a* 
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person  adjudged  to  be  a  lunatic  may  be  declared  null  and  void ; 
and  it  is  argued  that  the  right  of  a  next  friend  to  institute  suit  in 
the  name  of  a  lunatic  for  the  annulment  of  a  marriage  is  to  be 
limited  to  cases  where  there  has  been  a  previous  adjudication  of 
lunacy.  But  this  would  seem  to  be  the  very  case  above  all 
others  where  a  committee,  and  not  a  next  friend,  should  institute 
the  suit,  if  the  appellant's  theory  be  correct.  For  an  adjudi- 
-cation  of  lunacy  implies  or  presumes  the  appointment  of  a  com- 
mittee; and  yet  in  the  face  of  such  adjudication  and  appoint- 
ment of  committee  it  is  expressly  provided  that,  not  the  com- 
mittee, but  a  next  friend,  is  to  bring  the  suit. 

We  are  of  opinion  that  this  suit  was  properly  instituted  by 
Hannah  H.  Parsell  as  the  next  friend  of  Eugene  Peters,  but  that 
the  committee  appointed  for  him  should  have  been  made  de- 
fendants. 

2.  The  second  question  raised  arises  under  the  demurrer, 
wherein  it  is  claimed  that  the  bill  is  defective,  inasmuch  as  it 
does  not  allege  that  at  the  time  of  the  marriage  or  prior  to  the 
marriage  Eugene  Peters  had  been  adjudged  to  be  a  lunatic. 
The  contention  is  that  sections  9G6  and  1285  of  the  Code  are  ap- 
parently inconsistent;  that  section  1285  must  be  regarded  as  a 
definition  and  restriction  of  section  966;  and  that  this  latter 
section  restricts  suits  for  the  nullity  of  marriage  of  lunatics  to 
cases  where  the  lunatics  have  previously  been  adjudged  as  such 
by  decree  of  court  We  cannot  accede  to  the  correctness  of  this 
contention. 

Section  966  is  contained  in  the  chapter  22  of  the  Code,  which 
is  devoted  to  the  subject  of  divorce.  It  is  in  the  following 
terms: 

"A  divorce  from  the  bond  of  marriage  may  be  granted  only 
where  one  of  the  parties  has  committed  adultery  during  the 
marriage :  Provided,  That  in  such  case  the  innocent  party  only 
may  remarry,  but  nothing  herein  contained  shall  prevent  the  re- 
marriage of  the  divorced  parties  to  each  other:  And  provided, 
That  legal  separation  from  bed  and  board  may  be  granted  for 
drunkenness,  cruelty,  or  desertion :  And  pi'ovided,  That  mar- 
riage contracts  may  be  declared  void  in  the  following  cases : 
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"First  Where  siicli  marriage  was  contracted  -while  either  of 
the  parties  thereto  had  a  former  wife  or  husband  living,  nnless 
the  former  marriage  had  been  lawfully  dissolved. 

''Second.  Where  such  mai'riage  was  contracted  during  the 
lunacy  of  either  party,  unless  tiiere  has  been  voluntary  co- 
habitation after  the  lunacy,  or  was  procured  by  fraud  or 
coercion. 

"Third.  Where  either  party  was  matrimonially  incapacitated 
at  the  time  of  marriage,  and  has  continued  so. 

"Fourth.  Where  either  of  the  parties  had  not  arrived  at  the 
age  of  legal  consent  to  the  contract  of  marriage  (unless  there 
has  been  voluntary  cohabitation  after  coming  to  legal  age),  but 
in  such  cases  only  at  the  suit  of  the  party  not  capable  of  con- 
senting." 

Section  1285,  as  well  as  §  1286,  heretofore  cited,  is  contained 
in  chapter  43  of  the  Code,  which  is  devoted  to  the  subject  of  mar- 
riage. Section  1283,  with  which  the  chapter  begins,  provides 
in  terms  that  certain  marriages  "shall  be  absolutely  void  ab 
initio  without  being  so  decreed,  and  their  nullity  may  be  shown 
in  any  collateral  proceedings."  These  were  marriages  between 
persons  standing  to  each  other  in  certain  degrees  of  kindred,  and 
persons  either  of  whom  had  been  previously  married,  when  the 
marriage  had  not  been  terminated  by  death  or  a  decree  of 
divorce.  Section  1284  provided  that  any  such  marriages 
might  also  be  declared  by  judicial  decree  to  have  been  null  and 
void.  Then  follows  the  section  1285,  here  invoked,  which  pro- 
vides for  the  invalidation  of  certain  other  marriages  from  the 
time  of  decree  only.      It  is  in  the  following  words : 

"The  following  marriages  in  said  district  shall  be  illegal,  and 
shall  be  void  from  the  time  when  their  nullity  shall  be  declared 
by  decree,  namely: 

"First.  The  mandage  of  an  idiot  or  of  a  person  adjudged  to 
be  a  lunatic. 

"Second.  Any  marriage  the  consent  to  which  of  either  party 
has  been  procured  by  force  or  fraud. 

"Third.  Any  marriage  either  of  the  parties  to  which  shall  be 
incapable,  from  physical  causes,  from  entering  into  the  married 
state. 
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"Foiirtb*.  When  either  of  the  parties  is  under  the  age  ol  con- 
sent, which  is  hereby  declared  to  be  sixteen  years  of  age  for 
males  and  fourteen  for  females." 

This  last  provision  was  introduced  by  the  amendatory  act  ol 
June  30,  1902. 

Following  this  section  1285  is  section  1286,  heretotore  ci*^ed, 
which  provides  that,  in  the  case  of  an  idiot  or  lunatic,  suit  for 
the  annulment  of  the  marriage  may  be  instituted  by  next  friend. 

It  seems  to  us,  upon  consideration  of  these  enactments,  that, 
while  there  is  apparent  duplication,  there  is  no  real  incon- 
sistency between  the  several  provisions.  Both  may  well  stand 
together.  In  treating  of  the  subject  of  divorce  the  Code  made 
a  radical  departure  from  previously  existii^  law  in  limiting  the 
groimds  of  divorce  from  the  bond  of  matrimony  to  one  cause, 
that  of  adultery.  But,  inasmuch  as  there  were  cases  where  the 
bond  of  matrimony  existed  in  appearance  and  yet  was  without 
proper  foundation  in  valid  contract,  it  was  deemed  proper  to  re- 
serve, under  a  proviso,  the  previously  existing  provisions  of  law, 
which  really  may  be  regarded  rather  as  provisions  of  natural 
right,  than  mandates  of  the  municipal  law,  under  which  mar- 
riages might  be  declared  void  when  there  was  no  proper  founda- 
tion for  them.  The  purpose  was  to  preclude  any  implication 
that  the  restriction  of  the  grounds  of  divorce  to  the  one  ground 
of  adultery  involved  the  repeal  of  the  jurisdiction  of  courts  of 
equity  to  decree  the  nullity  of  marriages  for  sufficient  cause 
existing  at  the  time  of  marriage. 

When  afterwards  in  the  same  statute  the  f ramers  of  the  Code 
came  to  deal  with  the  subject  of  marriage,  it  was  found  neces- 
sary to  some  extent  to  go  over  the  same  ground  again  in  enacting 
what  marriages  should  be  regarded  as  illegal.  There  a  dis- 
tinction was  made  between  absolutely  void  and  voidable  mar- 
riages, and  in  the  latter  category  were  included  all  those  which 
in  the  previous  section  966  had  been  reserved  as  proper  subjects 
for  judicial  decree.  But  in  section  966,  in  this  connection,  the 
words  used  were  "where  such  marriage  was  contracted  during 
the  lunacy  of  either  party,"  while  in  §  1285  the  words  were  "the 
marriage  of  an  idiot  or  of  a  person  adjudged  to  be  a  lunatic." 
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We  do  not  think  tliat  either  of  these  provisions  was  intended  to 
be  a  limitation  upon  the  other.  Undoubtedly  the  same  thing 
was  meant  in  both  provisions.  It  would  be  absurd  to  assume 
that  a  person  who  has  been  allured  or  entrapped  into  a  marriage 
with  an  insane  person  should  be  required  to  procure  an  adjudi- 
cation of  such  insanity  in  an  independent  proceeding  before  he 
or  she  could  be  permitted  to  institute  a  suit  directly  for  the  an- 
nulment of  the  marriage.  This  would  be  an  onerous  limitation 
of  natural  right  which  we  can  not  suppose  the  framers  of  the 
Code  to  have  intended  and  it  is  not  necessary  so  to  construe  the 
statute.  Full  force  and  effect  will  be  given  to  §  1285,  if  the 
adjudication  of  lunacy  referred  to  therein  is  construed  to  mean 
adjudication  of  lunacy  in  the  suit  instituted  for  the  annulment 
of  marriage,  although  perhaps  such  adjudication  per  se  might 
not  authorize  the  appointment  of  a  committee,  as  under  §  115& 
of  the  (^ode,  whidi  requires  a  direct  proceeding  for  the  purpose. 

Under  the  Code,  as  it  will  be  noticed,  as  well  as  under  previ- 
ous law,  lunacy  of  itself  does  not  render  a  marriage  absolutely 
void  ah  initio,  as  in  the  cases  mentioned  in  §  1283,  but  only 
voidable  by  decree.  The  pai'ties  are  entitled  to  treat  void  mar- 
riages as  absolutely  nonexisting,  and  to  proceed  as  though  they 
had  never  been  entered  into ;  but  the  invalidity  of  the  voidable 
marriages  mentioned  in  §  1285  must  be  established  by  decree 
before  they  can  be  safely  disregarded.  It  is  in  this  connection 
and  for  this  purpose  only  that  adjudication  is  required  of  in- 
sanity. The  statute  does  not  contemplate  two  distinct  and 
independent  proceedings. 

The  case  of  Gi'off  v.  Miller,  20  App.  D.  C.  353,  cited  by  the 
appellant  in  support  of  her  contention,  in  our  opinion  is  not 
relevant  to  the  present  issue.  There  it  was  a  question  of  two 
different  provisions  of  the  Code  which  were  palpably  and  hope- 
lessly inconsistent  with  each  other,  and  wliich  nullified  each 
other,  unless  they  could  be  applied  to  different  classes  of  cases. 
We  found  by  reference  to  other  provisions  of  the  Code  that  they 
could  be  made  to  apply  to  different  classes  of  cases,  and  there- 
fore sustained  both  provisions.  Here  we  find  not  inconsistency, 
but  at  most  some  apparent  qualification   or   restriction   which 
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upon  examination  proves  to  be  no  restriction.  The  case  of 
Orofl  V.  Miller  appears  to  us  to  be  an  authority  a^inst  the  ap- 
pellant's contention,  rather  than  in  favor  of  it. 

We  are  of  opinion  that  the  rulings  of  the  court  below  in  the 
premises  were  right  and  proper,  and  that  they  should  be,  and 
they  are  hereby,  aflirmed  with  costs. 

The  cause  will  be  remanded  to  the  Supreme  Court  of  the 
District  of  Columbia  for  further  proceedings  therein  according 
to  law,  and  with  leave  to  the  complainant  to  amend  the  bill  of 
complaint  by  making  the  committee  of  the  lunatic  parties  there- 
to as  def endants.      And  it  is  so  ordered.  Affirmed. 


ACKER  V.  ACKER* 


BiyoBCB;  Habitual  Dbunkenivess  ;  Costs. 

1.  A  decree  of  the  lower  court  dismissing  a  bill  for  divorce   (filed  before 

the  District  of  Columbia  Code  went  into  effect)  by  a  wife  upon  the 
ground  of  the  habitual  drunkenness  of  her  husband,  affirmed,  for  the 
reason  that  the  testimony,  although  showing  occasional  instances  of 
intoxication  on  the  part  of  the  husband,  and  sometimes  protracted  in- 
toxication, within  three  years  of  the  filing  of  the  bill,  failed  to  establish 
the  state  of  habitual  drunkenness  required  by  a  statute  allowing  a 
divorce  "for  habitual  drunkenness  for  a  period  of  three  years  of  the 
party  complained  of." 

2.  The  costs  of  this  court  on  such  appeal  were  ordered  to  be  taxed  against 

the  appellee,  the  husband. 

No.  1305.     Submitted  June  4,  KK)8.     Decided  June  26,  1908. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  dismissing  a  bill 
for  divorce.  Affirmed, 

*Divaro& — Drunkenness. —  Drunkenness  as  a  ground  for,  or  as  affect- 
ing, divorce,  see  the  presentation  of  the  authorities  in  editorial  note  to 
Dennis  r.  Dennis,  34  L.  R.  A.  449. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Morgan  H.  Beach,  Mr.  Henry  E.  Davis,  and  Mr. 
Leoiiard  J.  Mather  for  the  appellant 

Mr.  William  A.  Gordon  and  Mr.  J.  Uoldsworth  Gordon  for 
the  appellee. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  dismissing  a  bill  for  divorce 
from  the  bond  of  marriage,  under  the  law  as  it  existed  before 
the  adoption  of  the  Code,  setting  up  the  two  following  statutory 
grounds:  ''For  habitual  drunkenness  for  a  period  of  three 
years  of  the  party  complained  of;"  "For  cruelty  of  treatment 
endangering  the  life  or  health  of  the  party  complaining." 

The  evidence  to  support  die  charge  of  cruelty  of  treatment  is 
clearly  insufficient,  and  the  assignment  of  error  founded  thereon 
has  not  been  strongly  relied  upon. 

The  learned  justice  who  presided  at  the  hearing  reviewed  the 
evidence  and  discussed  the  questions  of  law  raised  thereon,  in  an 
opinion  which  has  been  incorporated  in  the  record ;  and  held  the 
proof  insufficient  to  make  out  the  necessary  case  of  habitual 
drunkenness. 

The  parties  were  married  in  the  District  of  Columbia  in  1884 
and  have  since  resided  therein. 

Forty-one  witnesses  were  introduced  on  b^alf  of  the  com- 
plainant and  forty-five  on  behalf  of  the  defendant.  Many  of 
these  were  examined  and  cross-examined  at  considerable  length ; 
and  the  evidence  took  a  wide  range,  running  back  over  a  period 
of  about  fifteen  years  preceding  the  filing  of  the  bill. 

It  would  serve  no  useful  purpose  to  review  this  evidence^ 
much  of  which  is  inconsequential  and  irrelevant,  and  spread  it 
in  condensed  form  upon  the  record. 

The  entire  record  has  been  carefully  considered  in  the  light 
of  able  arguments  upon  both  sides,  pointing  out  and  pressing 
upon  our  attention  all  of  its  points  of  strength  or  weakness ;  and 
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we  have  not  been  convinced  that  there  was  error  in  the  con- 
chision  of  the  trial  justice.  Nor  did  he  err  in  holding  that  the 
habitual  drunkenness,  under  the  statute,  must  have  existed  dur- 
ing the  three  years  next  preceding  the  institution  of  the  suit,  or 
a  separation  for  that  cause  followed  by  suit  within  a  reasonable 
period. 

Attempts  have  been  frequently  made  by  learned  courts  to  de- 
fine "habitual  drunkenness/'  as  used  without  further  specifi- 
cation in  statutes  of  this  nature  and  others,  and  the  results  have 
not  been  altogether  harmonious. 

The  facts  in  the  case  at  bar  do  not  render  such  an  attempt 
on  our  part  necessary.  Each  case  of  the  kind  must  turn  upon 
its  own  peculiar  facts  and  the  reasonable  inference  deducible 
therefrom.  The  decision  in  one  case  can  rarely  furnish  a 
certain  governing  rule  for  another.  The  most  that  can  be  said 
of  the  established  facts  in  this  case  is  that  they  show  occasional 
instances,  within  the  three  years,  of  disgusting  and  sometimes 
protracted  intoxication,  but  fall  short  of  establishing  the  state  of 
habitual  drunkenness  required  by  the  statute. 

The  situation  disclosed  by  proof  of  occasional  distressing  con- 
ditions in  the  married  life  of  the  complainant  is  one  sufficient  to 
excite  deep  sympathy  but  not  sufficient,  under  the  rule  of  pub- 
lic policy  declared  by  the  statute,  to  warrant  a  decree  freeing  her 
from  the  marriage  bond.  That  can  only  be  done  upon  clear 
and  satisfactory  proof  of  the  existence  of  the  particular  con- 
dition only  which  the  authorizing  statute  prescribes. 

We  find  no  error  in  the  decree  appealed  from,  and  it  will  be 
affirmed,  with  costs  of  this  court  to  be  taxed  against  the  ap- 
pellee. 

We  are  not  to  be  understood  as  determining  the  question  of 
costs  in  the  court  below ;  that  has  been  left  open  for  final  disposi- 
tion by  the  terms  of  the  decree  appealed  from.     It  is  so  ordered. 
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SQumr  Plbaoino  and  Pbacticb;  Fobmbb  Adjudication;  Ambitdmenv. 

1.  A  decree  or  order  diamissing  a  former  bill  for  the  same  subject-matter 
may  be  pleaded  in  bar  to  a  new  bill,  if  the  dismissal  was  upon  the 
ground  that  the  plaintiff  had  no  right  to  the  relief  sought  and  was 
conclusive  upon  the  plaintiff  and  those  claiming  under  him,  and  was 
not  in  terms  directed  to  be  without  prejudice;  but  an  order  dismissing 
a  bill  for  want  of  prosecution  or  want  of  proper  parties  will  not  be  a 
bar  to  another  bill  for  the  same  subject-matter. 

%,  Even  after  exceptions  to  an  answer  to  a  bill  in  equity  have  been  sus- 
tained, if  the  answer  is  not  removed  from  the  filea  of  the  court  but 
remains  in  the  cause,  the  trial  court  is  not  justified  in  taking  the  bill 
pro  confeaso  and  proceeding  to  a  final  decree  regardless  of  the  efforts 
of  the  defendants  to  get  their  defense  before  the  court. 

5.  A  defense  to  a  bill  in  equity  that  a  former  suit  in  equity  for  the  sam« 

subject-matter  and  between  the  same  parties  was  dismissed  is  properly 
interposed  by  plea,  and  if  such  plea  be  defective  the  defendant  may 
have  leave  to  amend. 
4.  While  the  same  defense  cannot  be  made  by  both  plea  and  answer  to  a 
bill,  yet  after  the  plea  has  been  adjudged  insufficioit,  the  same  matter 
of  defense  set  up  by  the  plea  may  be  advanced  and  relied  upon  in  the 
answ^  and  availed  by  the  defendant  at  the  hearing. 

6.  Where  the  subject-matter  of  a  plea  in  bar  to  a  bill  in  equity  is  the 

dismissal  of  a  former  suit  for  the  same  subject-matter  and  between 
the  same  parties,  and  there  is  no  attempt  to  impeach  the  former  de- 
cree for  fraud,  the  record  of  the  former  suit  speaks  for  itself  and  there 
can  be  no  answer  required  to  support  the  bill,  and  where,  as  under 
rule  35  of  the  lower  court,  a  defendant  is  allowed  to  insist  by  answer 
upon  all  matters  of  defense  of  which  he  may  avail  himself  by  plea, 
his  answer  under  such  circumstances  need  set  forth  no  other  matter 
than  the  record  and  decree  which  he  claims  constitute  the  bar. 

6.  Where  the  answer  to  a  narrative  and  discursive  bill  of  forty  separate 

paragraphs,  some  of  them  long  and  complex,  simply  sets  up  by  way 
of  defense  a  decree  of  dismissal  in  a  former  suit  for  the  same  subject- 
matter  and  between  the  same  parties,  exceptions  to  the  answer  on  the 
ground  that  it  is  not  divided  into  paragraphs  as  required  by  rule  54 
of  the  lower  court  should  not  be  sustained. 

7.  It  is  not  ^ood   pleading  to  encumber  the  record  with   allegations   of 

more  matter,  and  especially  mere  matter  of  evidence,  than  is  necessary 
to  raise  the  question  tliat  may  be  actually  involved  for  decision. 


Digitized  by  VjOOQ IC 


WAGENHURST  v.  WIXELAND.  357 

D.  C]  Opinion  of  the  Court. 

8.  Where  the  defense  to  a  bill  in  equity  is  a  decree  of  dismiseal  of  a  former 
suit  involving  the  same  subject-matter  and  between  the  same  parties, 
the  answer  should  be  supported  by  a  verified  copy  of  the  record  and 
decree  in  the  former  suit,  exhibited  as  part  of  the  answer.  The  answer 
should  be  perfect  in  itself,  so  that  if  the  caae  is  set  do^n  for  argument 
on  bill  and  answer  all  matters  of  defense  may  be  properly  before  the 
court  in  one  record. 

0.  On  appeal  from  a  final  decree  in  equity  passed  after  the  sustaining  of 
exceptions  to  an  answer  which  sought  to  raise  the  defense  of  former 
adjudication,  where  it  appeared  that  the  only  ground  for  sustaining 
the  exceptions  waa  that  the  defendant  had  failed  to  support  his  answer 
with  a  verified  copy  of  the  record  and  decree  in  the  former  suit,  this 
court  reversed  the  decree  and  remanded  the  cause  in  order  that  proper 
amendments  to  the  answer  might  be  made. 

No.  1310.     Submitted  June  4.  1903.     Decided  June  25,  1903. 

Heabing  on  an  appeal  by  the  defendants  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  in  a  suit  to  de- 
termine the  ownership  of  funds  on  deposit  with  the  Treasurer  of 
the  United  States.  Reversed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  J.  Altheus  Johnson  and  Mr.  Ellwood  0.  Wagerihurst  for 
the  appellants. 

Mr.  Thomas  M.  Fields  for  the  appellee. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court : 

This  appeal  is  from  a  decree  of  the  supreme  court  of  the 
District  of  Columbia.  The  bill  was  filed  by  the  appellee,  Elias 
Wineland,  to  establish  his  ownership  of  certain  moneys  or  funds 
on  deposit  in  the  Treasury  of  the  United  States,  as  against  the 
appellants,  Ellwood  O.  Wagenhurst,  John  E.  Eeyburn,  and 
John  K.  Little,  adverse  claimants  of  said  funds.  Decree  is  also 
sought  against  Kobert  M.  Moore  and  Ellis  H.  Koberts,  the  latter 
being  the  Treasurer  of  the  United  States,  and  ex  officio  com- 
missioner of  the  sinking  fund  of  the  District  of  Columbia,  and 
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as  such  holding  the  funds  in  controversy.  Neither  Koberts  nor 
Moore  has  appealed  from  the  decree  of  the  court  below — the 
former  having  allowed  the  bill  of  complaint  to  be  taken  pro  con- 
fesso  as  against  him,  and  the  latter  allowing  the  decree  to  be 
made  against  him  by  consent.  The  appeal^  therefore,  is  taken 
by  Wagenhurst,  Reybum,  and  Little,  the  adverse  claimants  of 
the  funds  in  controversy. 

The  bill  is  a  very  elaborate  statement  of  facts  and  circumstan- 
ces supposed  to  be  material  to  the  plaintiff's  case.  The  objects 
and  prayer  of  the  bill  are  the  establishment  of  the  claim  of  the 
plaintiff  to  the  funds  in  controversy ;  the  obtaining  of  an  injune-  • 
tion  both  pemlente  lite  and  perpetual ;  the  appointment  of  re- 
ceivers of  the  fund ;  the  discovery  as  to  the  origin  and  evidence 
of  the  adverse  claims  of  the  defendants,  Reybum  and  Little,  to 
the  funds  in  question,  and  for  general  relief.  But,  while  the 
bill  calls  for  answer,  it  is  called  for  without  oath,  the  oath  being 
expressly  waived. 

The  appellants  appeared  to  the  case  and  interposed  a  plea  to 
the  bill,  of  former  adjudication  in  their  favor,  and  against  the 
right  and  title  now  set  up  by  the  present  bill ; — said  adjudica- 
tion being  in  respect  to  the  identical  subject-matter  now  claimed. 
It  appears  from  the  pleadings  of  the  defendants  that  the  present 
is  simply  a  new  suit,  instituted  by  the  complainant,  asserting  his 
claim  anew  to  the  funds  in  question,  after  the  final  disposition 
of  the  case  of  Wagenhtirst  v.  Wineland,  20  App.  D.  C.  85, 
though  there  is  no  mention  of  or  reference  to  that  case  whatever 
in  the  present  bill.  Of  course,  the  bill  being  a  new  suit,  assert- 
ing title  to  the  funds,  and  making  no  reference  whatever  to  that 
case,  the  charges  of  fraud  and  collusion  made  in  the  present  bill, 
in  regard  to  the  purchase  and  assignment  of  the  claims  to  the 
funds  by  the  appellants,  are  not  to  be  construed  as  intended,  or 
made  for  the  purpose,  of  impeaching  the  decree  that  was  made 
in  the  former  case,  and  which  is  the  subject  of  the  plea  in  this 
case.  If,  therefore,  there  has  been  a  definite  final  decree  passed 
in  that  case,  adjudicating  the  rights  of  the  parties  in  respect  to 
the  funds  in  controversy,  then  the  question  of  fraud  or  collusion 
is  not  open  to  inquiry  in  the  present  case. 
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The  appellants  pleaded  to  the  bill,  and  they  averred  and  set 
forth  the  former  case,  and  proceedings  therein,  both  in  the  court 
of  original  jurisdiction  and  in  this  court  on  appeal,  and  the  de- 
cree of  dismissal  that  was  finally  passed  by  the  supreme  court  of 
the  District  upon  receipt  of  the  mandate  of  this  court;  the  plea 
being  to  the  entire  bill  and  to  all  the  relief  therein  prayed.  In 
their  affidavits,  however,  to  the  plea,  the  defendants  omitted  to 
state  that  the  plea  was  not  interposed  for  delay,  as  was  required 
by  equity  rule  28  of  the  court.  That  rule  provides  that  every 
plea  shall  be  supported  by  the  affidavit  of  the  defendant  that  it  is 
not  interposed  for  delay,  and  that  it  is  true  in  fact  Within  two 
weeks  after  the  plea  was  filed,  there  was  a  motion  entered  by 
the  plaintiff,  that  the  bill  be  taken  pro  confesso  as  against  the 
defendants,  Wagenhurst,  Reyburn,  and  Little,  for  default  in 
pleading  to  the  bill  in  conformity  to  the  rules  of  court.  This 
motion,  however,  was  overruled  by  the  court,  and  leave  was  given 
the  defendants  to  amend.  The  affidavits  of  two  of  the  defend- 
ants were  amended  and  made  to  conform  in  terms  to  the  rule  of 
court,  and  were  filed  on  August  15,  1902.  Within  a  few  days 
thereafter  there  was  another  motion  by  the  plaintiff  that  the  bill 
be  taken  pro  confesso  against  the  three  defendants  pleading  to 
the  bill,  for  what  was  stated  in  the  motion  as  their  continued 
failure  to  plead  to  or  answer  the  bill  in  conformity  with  the  rules 
and  practice  of  the  court,  notwithstanding  the  papers  filed  un- 
der the  order  of  August  13,  1902.  This  motion  was  also  over- 
ruled by  the  court.  The  plaintiff  then  set  the  plea  down  for  ar- 
gument, both  as  to  form  and  substance,  as  provided  by  rule  30 
of  the  court.  Before  argument  had  of  the  plea,  the  other  de- 
fendant amended  his  affidavit  to  the  plea,  to  make  it  conform  to 
the  rule ;  and  after  argument  had  on  the  sufficiency  of  the  plea, 
the  court  by  order  of  the  15th  of  January,  1903,  overruled  the 
plea,  with  costs  to  the  plaintiff,  and  ordered  that  the  defendants, 
and  each  of  them,  should  answer  the  bill  within  ten  days  from 
the  date  of  the  order. 

The  three  defendants  thus  ordered  to  answer,  on  January  23, 
1903,  put  in  their  joint  and  separate  answer  to  the  bill.  And 
after  admitting  to  be  true  the  allegations  of  paragraphs  1  and  2 
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of  tlie  bill,  they  proceeded,  as  to  all  allegations  in  each  and  every 
of  the  remaining  paragraphs  in  said  bill,  to  set  up  and  aver  sub- 
stantially the  same  matters  and  facts  that  were  set  up  and  con- 
tained in  the  plea  that  had  been  overruled.  In  the  answer,  as 
in  the  plea,  the  defendants  refer  to  and  pray  that  the  record  of 
proceedings  in  the  former  case  be  taken  and  considered  as  part 
of  the  answer,  and  they  file  as  an  exhibit  a  copy  of  the  decree  of 
dismissal  of  the  former  suit,  though  not  of  the  record  of  that 
suit.  There  was  no  record  evidence,  therefore,  exhibited  with 
and  made  part  of  the  answer,  to  show  what  was  the  subject-mat- 
ter of  the  former  bill,  and  that  such  subject-matter  was  identical 
with  the  subject-matter  of  the  present  bill. 

The  answer  was  excepted  to  on  various  grounds :  1st.  That 
it  was  insufficient,  in  that  the  defendants  had  not  answered 
fully,  nor  at  all,  the  material  allegations  and  charges  of  the  bill 
made  in  paragraphs  3  to  40,  inclusive.  2.  That,  saving  para- 
graphs 1  and  2,  of  the  bill,  the  matters  in  bar  alleged  were  in- 
sufficient, in  that  the  defense  therein  set  up  as  a  bar,  and  claimed 
as  such,  was  insufficient  and  not  supported  by  proper  averments 
and  exhibits,  nor  by  a  proper  answer.  3.  That  the  matters  and 
things  set  forth  in  the  answer  were  not  responsive  but  irrelevant 
to  said  bill,  and  form  no  sufficient  defense  to  the  case  for  relief 
made  thereby ;  and  especially  so,  as  the  defense  is  predicated  ex- 
clusively of  the  records  and  proceedings  and  exhibits  referred  to 
in  said  answer,  yet  the  said  exhibit  is  no  part  of  the  answer,  and 
can  not  be  considered,  because  it  was  not  filed  with  the  answer, 
but  tliereafter  and  without  any  leave  of  the  court,  as  will  more 
fully  appear  by  reference  to  the  record  and  proceedings  herein ; 
and  the  said  record  and  proceedings  have  neither  been  filed  nor 
exhibited  with  the  answer. 

There  were  many  other  motions  and  counter  motions  and  affi- 
davits filed,  all  of  which  rather  tended  to  produce  confusion  and 
involve  the  case  in  a  net  of  technicalities,  than  to  advance  the 
case  to  a  fair  hearing. 

Upon  the  hearing  of  the  exceptions  to  the  answer,  the  oourt 
sustained  the  exceptions,  with  costs,  and  ruled  the  answer  insuffi- 
cient; and  thereupon  ordered  that  a  sufficient  answer  to  the  bill 
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be  filed  within  ten  days  thereafter ;  it  being  understood,  as  stated 
in  the  order,  that,  upon  exceptions  that  might  be  filed  to  the  new 
answer  required,  the  court  would  be  at  liberty  to  entertain  argu- 
ments on  the  part  of  the  defendants,  except  as  to  such  exceptions 
as  might  be  addressed  to  the  want  of  observance  of  the  require- 
ments of  the  54th  equity  rule ;  that  rule  requiring  the  answer  to 
be  divided  into  paragraphs  in  the  same  manner  as  the  bill,  each 
paragraph  to  correspond  with  the  paragraph  in  the  bill  of  the 
same  number ; — ^a  thing  rather  diiBcult  in  an  answer  such  as  was 
filed  in  this  case. 

The  proceedings  would  strongly  indicate  a  purpose  on  the  part 
of  the  plaintiff  to  evade  and  keep  out  of  view  the  record  and  de- 
cree in  the  former  suit ;  and  hence  the  persistence  in  the  effort  to 
have  the  bill  in  this  case  taken  pro  confesso,  and  thus  conclude 
and  cut  off  the  defendants  from  their  defense  of  former  adjudi- 
cation. 

A  few  days  after  the  exceptions  to  the  answer  had  been  sus- 
tained, an  order  taking  the  bill  pro  confesso  was  obtained  as 
against  Roberts,  the  treasurer,  and  a  few  days  thereafter  an  or- 
der was  entered  taking  the  bill  pro  confesso  as  against  the  three 
defendants  who  had  been  required  to  put  in  a  new  answer,  but 
who  had  declined  to  do  so,  and  notified  their  purpose  to  stand 
upon  the  defense  that  they  had  made  of  record. 

Whereupon,  on  the  7th  day  of  April,  1903,  a  decree  was  en- 
tered in  favor  of  the  plaintiff,  sustaining  the  claim  set  up  in  the 
bill  to  the  full  extent  as  therein  made ;  that  decree  being  found- 
ed entirely  upon  the  orders  to  which  we  have  referred,  taking 
the  bill  as  confessed, — ^the  plea  and  answer  having  been  ruled 
out  of  the  case,  upon  technical  objections  thereto. 

In  the  preamble  to  the  decree,  it  is  recited  that,  it  appearing 
to  the  court  that  an  order  was  passed,  March  23,  1903,  taking 
the  bill  pro  confesso  against  the  defendant  Roberts ;  also,  that 
another  order  was  passed  April  3,  1903,  taking  the  bill  pro  con- 
fesso as  against  the  respondents,  Wagenhurst,  Reybum,  and  Lit- 
tle, and  that  said  orders  still  remain  in  force ;  and  that  respond- 
ent Moore  duly  waived  process  and  appeared  to  the  cause,  and 
consented  to  any  decree  which  the  court  might  think  proper  to 
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pass  for  the  purpose  of  establishing  the  plaintifPs  ownership  of 
the  retained  moneys  involved  in  this  suit,  and  to  enable  the 
plaintiff  to  collect  and  receive  the  same;  thereupon,  after  full 
consideration  of  the  entire  record  and  proceedings  therein ,  it 
was  ordered  and  adjudged  that  said  orders  pro  confesso  be  and 
the  same  are  confirmed  and  made  absolute; — and  then  follows 
the  decree  declaring  the  rights  of  the  plaintiff  to  the  subject- 
matter  of  the  suit,  and  awarding  an  injuni^on  as  prayed,  with 
costs  to  the  plaintiff.  It  is  from  this  decree  that  the  present  ap- 
peal has  been  taken. 

If  the  matters  of  record  alleged  in  the  plea  and  answer  be  es- 
tablished, and  the  subject-matter  of  the  former  suit  and  that  of 
the  present  be  identical  as  alleged,  and  as  between  the  same  par- 
ties, and  therefore  constitute  a  bar  to  the  relief  claimed  by  the 
plaintiff  in  this  case,  it  follows  from  what  has  occurred,  and  the 
final  decree  passed  in  this  case,  that  the  merits  and  justice  of  the 
case  have  not  been  reached,  and  have  not  been  passed  upon  in  the 
making  of  the  decree  appealed  from.  The  question  then  is,  Has 
there  been  any  such  error  in  the  proceedings  upon  which  the 
decree  is  based,  as  will  justify  a  court  of  review  in  reversing  the 
decree,  and  opening  the  case,  to  let  in  a  valid  defense  that  may 
be  shown  ?  Upon  examination,  we  think  there  was  error  in  the 
proceedings  which  we  have  recited. 

It  is  a  well  settled  principle,  that  a  decree  or  order  dismissing 
a  former  bill  for  the  same  matter,  may  be  pleaded  in  bar  to  a  new 
bill,  if  the  dismissal  was  VLiyon  the  heai.  .y,  and  was  not  in  terms 
directed  to  be  without  prejudica  An  order  of  dismissal,  how- 
ever, will  constitute  a  bar  only,  where  the  court  has  determined 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  his  former 
bill ;  and,  therefore,  an  order  dismissing  a  bill  for  want  of  prose- 
cution, or  the  want  of  proper  parties,  will  not  be  a  bar  to  another 
bill  for  the  same  subject-matter.  To  constitute  a  bar  to  the  re- 
lief sought  by  the  new  bill,  the  decree  of  dismissal  of  the  f<yrmer 
bill  must  be  conclusive  upon  the  rights  of  the  plaintiff  in  that 
former  bill,  or  of  those  under  whom  he  claims.  Mitford,  Ch. 
PI.  &  Pr.  238-240;  Story,  Eq.  PI.  §  793;  Young  v.  Black,  7 
Crnnch,  567,  3  L.  ed.  441 ;  Cromwell  v.  Sac  County,  94  U.  S. 
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351,  24  L.  ed.  195;  Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct  Rep.  l%\Root  v.  Woolworth, 
150  U.  S.  401,  37  L.  ed.  1128,  14  Sup.  Ct  Rep.  136. 

In  this  case,  if  the  matters  set  forth  in  either  the  ple.a  or  an- 
swer be  established,  they  would  seem  to  constitute  a  complete 
bar  to  the  relief  sought  in  the  present  case,  and  the  defendants 
ought  to  Iiave  the  benefit  of  the  defense,  unless  they  have,  in  some 
way,  forfeited  the  right  to  make  and  insist  upon  it.  They 
ought  not,  by  any  mere  technical  objection  that  could  be  removed 
by  amendment,  to  be  deprived  of  the  benefit  of  the  defense  thus 
brought  within  the  view  of  the  court.  While  both  plea  and  an- 
swer were  adjudged  to  be  insufficient,  neither  of  them  was  re- 
moved from  the  files  of  the  court,  but  both  were  allowed  to  re- 
main in  the  cause ;  and  for  any  defect  therein  they  ought  to  have 
been  amended  so  as  to  be  available  to  the  parties  pleading  them. 
The  plea  may  have  been  superseded  by  the  subsequent  filing  of 
the  answer;  but  while  the  answer  remained  in  the  cause,  the 
court  was  not  justified  in  taking  the  bill  pro  confesso,  and  in 
proceeding  to  final  decree,  regardless  of  the  efforts  of  the  defend- 
ants to  get  their  defense  before  the  court,  llovey  v.  Elliott,  167 
IT.  S.  409,  413,  414,  42  L.  ed.  215,  220,  17  Sup.  Ct.  Rep.  841. 

The  attempt  to  obtain  the  benefit  of  the  defense  by  plea  was 
certainly  a  very  proper  and,  perhaps,  the  most  appropriate  way 
of  making  the  defense  in  this  case  available.  For  whatever 
shows  that  there  is  no  right  which  can  be  made  the  foundation 
of  a  suit  or  decree  therein  for  the  plaintiff  may  constitute  the 
subject  of  a  plea.  And,  unlike  a  demurrer,  one  of  its  main  ob- 
jects is  to  bring  upon  the  reoDrd  such  new  matter  as  has  not  been 
shown  or  relied  on  by  the  plaintiff,  as  will  preclude  him  from 
the  discovery  as  well  as  the  relief  that  may  be  sought  by  the  bill. 
The  plea  demands  the  judgment  of  the  court  in  the  first  in- 
stance, whether  the  special  matter  urged  by  it  does  or  not  debar 
Ite  plaintiff  from  the  title  to  the  answer  that  the  bill  requires  to 
be  made.  If  the  plaintiff  conceives  the  plea  to  be  defective  in 
point  of  form  or  substance,  he  may  take  the  judgment  of  the 
court  upon  its  sufficiency ;  and  so  may  the  defendant  interposing 
the  plea,  and  thus  have  its  sufficiency  determined  before  proceed- 
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ing  further  with  the  defense.  Mitford,  Ch-  PL  &  Pr.  353; 
Roche  V.  Morgcll,  2  Sch.  &  Lef.  725  \  Salmon  v.  Clagett,  3  Bland. 
Ch.  135, 148.  One  of  the  great  benefits  of  a  plea  is  that  it  inter- 
cepts, in  an  early  stage,  a  cause  which  must  ultimately  end  in 
nothing  if  the  plea  be  adjudged  good  and  sufficient  It  is,  there- 
fore, of  great  importance,  in  most  cases,  that  a  defendant  should 
not,  by  any  slip  or  mistake,  lose  the  benefit  of  his  plea,  or  allow 
himself  to  be  deprived  of  it,  by  any  mere  technical  nicety.  For 
these  reasons  he  may  be  allowed  to  amend  the  plea,  so  as  to  make 
it  as  effectual  as  the  nature  of  the  case  will  allow.  Salmon  v. 
Clagett,  3  Bland.  Ch.  148 ;  2  Dan.  Ch.  PI.  &  Pr.  804,  805. 

In  this  case  the  plea  was  set  down  by  the  plaintiff  for  argu- 
ment, as  to  its  sufficiency  in  form  or  substance,  and  it  was,  after 
argument,  adjudged  to  be  insufficient,  and  the  defendants  were 
required  to  answer;  though  the  ground  of  the  decision  is  not 
stated.  The  effect  of  this  ruling  of  the  court  was  that  the  de- 
fendants should  forego  the  right  to  plead,  and  the  order  imposed 
upon  them  the  duty  and  necessity  of  making  their  defense  by  an- 
swer. The  order,  however,  could  not  dispense  with  the  settled 
rules  of  chancery  pleading  and  practice,  and  therefore  it  was  the 
right  of  the  defendants  to  either  interpose  a  new  defense,  or  the 
same  defense  in  another  form.  This  they  could  do  either  by 
plea,  or  by  answer,  which  they  were  required  to  make  within  ten 
days.  And  having  submitted  to  answer,  the  latter  superseded 
the  plea,  as  the  same  defense  could  not  be  made  by  both  plea  and 
answer  at  the  same  time.  But  the  plea  having  been  overruled 
as  insufficient^  the  same  matter  set  up  by  it  could  be  advanced 
and  relied  upon  in  the  answer,  and  be  available  to  the  defendants 
at  the  hearing.  Salmon  v.  Clagett,  3  Bland  Ch.  149 ;  Suffolk 
V.  Ch^een,  1  Atk.  450 ;  Brownsword  v.  Edwards,  2  Ves.  Sr.  246 ; 
Baker  v.  Mcllish,  11  Ves.  Jr.  68;  Goodrich  v.  Pendleton,  4 
John  Ch.  549.  And  so  by  rule  34  of  the  court  below,  it  is  pro- 
vided that  '^the  defendant  may,  in  all  cases,  insist  by  answer  up- 
on all  matters  of  defense  in  bar  of  or  to  the  merits  of  the  bill, 
of  which  he  may  avail  himself  by  a  plea  in  bar ;  and  in  such  an- 
swer he  shall  not  be  compellable  to  answer  any  other  matters  than 
such  as  he  would  he  compellable  to  answer  and  discover  upon  fJr 
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ing  a  plea  in  bar  and  answer  in  support  of  such  plea,  touching 
the  matters  set  forth  in  the  bill,  to  avoid  or  repel  the  bar  or  de- 
fense/' The  subject-matter  of  the  plea  in  bar  in  this  case  being 
the  decree  of  dismissal  in  the  former  suit  for  the  same  subject- 
matter  as  in  the  present  case,  the  matter  is  of  record,  and  there 
being  no  attempt  to  impeach  that  decree  for  fraud,  there  could 
be  no  answer  required  to  support  the  plea — ^the  record  speaking 
for  itself,  and  its  construction  and  effect  being  matter  of  law ; 
and  therefore  the  answer,  taking  the  place  and  serving  the  office 
of  the  plea,  is  not  required  to  set  forth  other  matter  than  the 
record  and  decree  thereon,  which  constitute  the  bar;  and  no 
other  facts  are  required  to  bo  alleged  to  repel  the  bar  created  by 
the  decree  of  record.  For  construction  of  rule  similar  to  rule 
34  of  the  court  below,  see  cases  of  Oaines  v.  AgneUy,  1  Woods, 
238,  Fed.  Cas.  No.  5,173,  and  Samples  v.  Bank,  1  Woods,  623, 
Fed.  Cas.  No.  12,278.  In  the  latter  case  it  was  said  by  the 
court:  "To  that  part  of  the  bill  which  alleges  an  assignment  of 
the  assets  of  the  bank,  and  calls  upon  the  assignee  to  account  for 
the  trust  funds,  the  defendants  set  up  in  their  answer  the  decree 
of  the  superior  court  of  Kichmond  county,  which  is  also  men- 
tioned in  the  bill,  distributing  the  funds  of  the  bank  and  dis- 
charging the  assignee.  There  are  no  sufficient  averments  of 
fraud  or  collusion  in  the  bill  to  render  the  decree  void. 
*  *  *  The  setting  up  of  the  decree  in  the  answer  excuses 
defendants  from  further  answer  to  that  part  of  the  bill  to  which 
the  averments  relative  to  the  decree  apply.  The  answer  appears 
to  us  to  be  a  complete  defense  to  the  case  made  by  the  bill.''  And 
sOj  in  this  case,  the  bill  not  charging  anything  in  avoidance  of 
tlie  former  decree,  there  was  no  necessity  to  allege  any  other 
facts  in  the  answer  than  the  record  and  decree  of  the  former  suit 
as  a  complete  defense  to  the  present  bill.     Carroll  v.  Waring, 

8  Gill  &  J.  495,  503 ; v.  Davies,  19  Ves.  Jr.  80-82 ;  Mit- 

ford,  Ch.  PI.  &  Pr.  239. 

But,  as  we  have  seen,  there  were  exceptions  to  the  answer,  and 
those  exceptions  were  sastained,  and  the  answer  held  to  be  in- 
sufficient. Why  it  was  so  held  is  not  disclosed  by  anything  ap- 
parent in  the  record  as  the  reason  upon  which  the  court  acted, 
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unless  It  was  that  the  answer  was  not  divided  into  paragraphs  as 
required  by  rule  54,  heretofore  referred  to.  But  such  a  require- 
ment was  an  impracticable  thing  in  an  answer  of  the  nature  of 
the  one  here  in  question,  to  such  a  bill  as  we  have  in  this  case — 
the  answer  consisting  of  the  former  bill  and  decree  thereon,  to  a 
narrative  and  discursive  bill  consisting  of  forty  paragraphs, 
many  of  which  are  of  more  than  ordinary  length  and  complex- 
ity;  and  if  the  defense  set  up  in  the  answer  be  supported  by  the 
record,  the  matters  and  things  of  this  much  extended  bill  would 
become  wholly  immaterial.  It  is  not  good  pleading  to  encumber 
the  record  with  allegations  of  more  matter,  and  especially  of 
mere  matters  of  evidence,  than  is  necessary  to  raise  the  questions 
that  may  be  actually  involved  for  decision ;  and  hence  there 
could  be  no  reason  for  requiring  defendants  to  make  long  re- 
sponsive answers  to  the  details  of  a  very  long  bill  of  complaint, 
simply  to  conform  to  the  provision  of  a  rule  of  court,  if  the  de- 
fendants have  a  decisive  defense,  consisting  of  a  few  facts,  either 
of  record  or  otherwise,  that  apply  to  and  constitute  a  bar  to  the 
entire  bill.  Such  is  the  nature  of  a  plea  or  answer  of  a  former 
adjudication  of  the  subject-matter  involved ;  and  we  do  not  sup- 
pose that  the  rule  of  court  was  ever  intended  to  apply  to  such  a 
case. 

But  the  exceptions  to  the  answer  having  been  sustained,  we 
must  determine  whether  there  was  anything  in  them  tliat  was 
sustainable.  There  is  but  one  ground  among  the  exceptions 
taken  to  the  answer,  so  far  as  we  can  perceive,  that  has  any  va- 
lidity in  it,  and  that  is,  that  the  answer  is  not  supported  by  a 
vwified  copy  of  the  record  and  final  decree  of  the  former  case, 
exhibited  as  part  of  the  answer.  This  would  seem  to  be  neces- 
sary, in  order  to  make  the  record  complete  in  this  case.  In  the 
case  of  Bank  of  United  States  v.  Beverly,  1  How.  134, 11  L.  ed. 
75  (a  case  from  this  District),  it  was  held  that  the  omission  to 
exhibit  the  record  as  a  part  of  the  answer  was  more  than  a  mere 
formal  objection;  that  it  affected  the  validity  and  sufficiency 
of  the  answer.  In  that  case  '^tlie  answer  set  up  the  dismission  of 
a  bill  filed  by  the  complainants  in  1827,  against  the  defendants, 
for  the  same  relief  as  is  prayed  for  in  the  present  bill  [ihea  un- 
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der  review],  as  a  bar  thereto;  but  no  record  of  such  case  is  set 
out  or  exhibited,  so  that,  however  true  the  answer  may  be  in  fact, 
it  could  not  avail  in  law.  In  this  respect  [said  the  court]  it  is 
not  responsive  to  the  bill ;  it  sets  up  distinct  aiErmative  matter  of 
defense  in  bar,  which  the  defendants  must  prove,  or  it  can  have 
no  effect  for  either  purpose."  This  is  especially  important  in 
order  to  complete  the  record,  with  a  view  to  the  right  of  either 
party  to  take  the  case  to  a  higher  court  for  review.  The  answer 
should  be  perfect  in  itself,  so  that  if  the  case  be  set  down  for  ar- 
gument on  bill  and  answer,  all  the  matters  of  defense  may  be 
properly  before  the  court  in  the  one  record.  This  defect,  how- 
ever, is  one  that  can  be  easily  corrected  by  amendment,  and 
should  not  be  allowed  to  avail  here  to  exclude  the  rights  of  the 
defendants  from  the  benefit  of  their  defense. 

In  the  case  of  Wiggins  Ferry  Co.  v.  Ohio  &  M,  R.  Co.  142  U. 
S.  396,  413,  35  L.  ed.  1055,  1061,  12  Sup.  Ct  Eep.  188,  it  was 
held  by  the  Supreme  Court,  that  where  the  facts  showed  that  the 
plaintiff  had  an  equitable  title  to  relief,  but  that  court,  on  the 
state  of  pleadings  before  it,  was  unable  to  afford  relief,  it  could 
and  would  remand  the  case  to  the  court  below  for  amendment  of 
pleadings  and  further  proceedings,  in  order  that  the  right  might 
be  availed  of.  And  this  principle  equally  applies  in  the  case 
where  it  is  shown  by  the  facts  in  the  record  that  the  defendants 
have  a  good  ground  of  defense  to  the  bill  of  the  plaintiff,  but  be- 
cause of  some  supposed  defect  in  the  pleadings  or  proceedings 
the  benefit  of  that  defense  has  been  denied  to  the  defendants ; 
and  therefore  this  court,  in  order  to  effect  the  purpose  of  justice, 
will  reverse  the  decree  appealed  from,  and  remand  the  cause  that 
proper  amendments  may  be  made,  and  further  proceedings  had, 
in  a  manner  not  inconsistent  with  the  foregoing  opinion. 

Decree  reversed  and  cause  remanded. 
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AKMSTRONG  v.  ASHLEY.* 


Equitable  Likits:  Deeds,  Reoordatioit  of;  CoNSTBaoirnE  Notiob;  Most- 

QAQES. 

1.  The  grantee  of  an  occupant  of  land  in  bad  faith  can  have  no  better  right 

than  his  grantor  had  to  an  equitable  lien  for  improvemente  erected  on 
the  land  before  eviction. 

2.  While  one  who  deals  with  land  is  required  to  take  notice  of  all  con- 

veyances on  record  at  the  time,  nothing  placed  on  record  after  one  has 
acquired  title  to  the  property,  otherwise  than  by  himself,  or  by  his  pro- 
curement, can  legally  affect  his  rights. 

8.  Where  an  occupant  of  land  against  whom  ejectment  suits  are  pending  to 
recover  the  possession  thereof  mortgages  the  land  and  with  the  pro- 
ceeds erects  improvements  thereon,  the  mortgagee  cannot,  after  the 
ejectment  suits  have  resulted  in  the  eviction  of  the  mortgagor,  suc- 
cessfully maintain  a  suit  in  equity  to  subject  the  land  in  the  possession 
of  the  true  owners  to  an  equitable  lien  for  such  improvements,  on  the 
ground  that  they  had  constructive  notice  by  the  record  of  the  mortgage 
that  it  was  the  money  of  the  mortgagee  that  was  used  in  the  im- 
provement of  the  land,  and  that  they  failed  to  notify  the  mortgagee 
of  their  title  or  warn  him  of  the  fraud  that  was  being  perpetrated  on 
him  by  the  mortgagor. 

4.  While,  if  the  recorder  of  deeds  fails  to  correctly  transcribe  a  deed  filed 
for  record  so  that  a  person  afterwards  dealing  with  the  property 
covered  by  the  deed  is  misled,  the  parties  in  interest  are  bound  by  the 
record  rather  than  by  the  original  deed,  there  is  no  record  of  a  declara- 
tion or  amended  declaration  in  ejectment  other  than  by  its  filing; 
and  the  original  paper  itself  becomes  the  record  and  speaks  for  itself; 
and  one  who  would  accurately  know  its  contents  must  have  recourse  to 
the  document  itself  and  not  rely  up<»i  the  docket  or  index  kept  by  the 
clerk  of  the  court. 

6.  Where,  between  the  date  of  the  filing  of  a  declaration  in  ejectment  and 
the  filing  of  an  amended  declaration  in  which  additional  property  is 

*Impr<H?ement8  —  Catnpenaation,  —  As  to  right  to  compensation  for 
improvements,  see  the  following  editorial  notes  presenting  the  authorities 
on  their  respective  branches  of  the  subject:  Liability  of  cotenants  for, 
note  to  Ward  v.  Ward,  29  L.  R.  A.  449;  improvements  made  on  .partner- 
ship lands,  note  to  National  Union  Bank  v.  National  Mechanica*  Bank,  27 
L.  R.  A.  484;  rights  in  respect  to  compensation  for  improvemmts  made  on 
land  in  good  faith  under  an  oral  contract  or  gift,  note  to  Luton  v.  Badhamf 
63  L.  R.  A.  337;  subsequent  promise  to  pay  for,  when  made  without 
promisor's  consent,  note  to  Trimble  v.  Rudy,  63  L.  R.  A  376. 
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claimed,  the  defendant  mortgages  such  additional  property,  the  fact 
that  the  clerk  of  the  court,  who  had  entered  upon  the  docket  and  upon 
an  index  of  ejectment  suits  kept  hy  him,  a  description  of  the  property 
as  contained  in  the  original  declaration,  failed  to  so  enter  a  descrip- 
tion of  the  additional  property  claimed  in  the  amended  declaration, 
will  not  justify  the  mortgagee  in  claiming  that  he  did  not  have  con- 
structive notice  of  the  pendency  of  ejectment  suit  when  he  made  the 
mortgage  loon. 

No.  1813.     Bnbmltted  June  4,  1908.     Decided  June  25,  1903. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree  of 
tfie  Supreme  Court  of  the  District  of  Columbia  in  a  suit  to  have 
an  equitable  lien  declared  against  certain  real  estate  for  the 
yalue  of  improvements  placed  thereon  by  the  complainant 

Affirmed. 

The  CouBT  in  the  opinion  stated  the  case  as  follows: 

This  is  a  suit  in  equity  instituted  in  the  supreme  court  of  the 
District  of  Columbia  by  the  appellant  here,  Johnston  Armstrong, 
as  complainant  against  the  appellees,  James  A.  Ashley,  Mary  M. 
Ashley,  Hayden  H.  Ashley,  Ralph  B.  Ashley,  Mary  A.  Brecken- 
ridge,  Henry  F.  Beardsley,  Joseph  R.  Beardsley  and  Emma  B. 
Jenkins,  as  defendants,  to  have  an  equitable  lien  declared  against 
lands  held  and  owned  by  the  defendants  for  the  value  of  certain 
improvements  placed  upon  said  lands  with  money  of  the  build- 
ing and  loan  association,  claimed  to  have  been  advanced  in  good 
faith  by  it  to  the  person  who  constructed  the  improvements  and 
who  appears  to  have  claimed  the  lands  adversely  to  the  defend- 
ants. The  proceeding  is  collateral  to  other  litigation  concerning 
the  same  lands  which  was  heretofore  before  this  court  in  the  case 
of  Bradshaw  v.  Ashley,  14  D.  C.  App.  485,  and  which  was  also 
taken  to  the  Supreme  Court  of  the  United  States,  and  is  found 
reported  in  180  U.  S.  59,  46  L.  ed.  423,  21  Sup,  Ot  Rep.  297, 
to  which  reports  reference  may  be  had  for  something  of  the  his- 
tory of  the  original  controversy,  of  which  the  present  is  an  out- 
growth. 

The  lands  in  controversy  are  some  lots  in  square  No.  939  in 
Vol..  XXII— 24 
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this  cily,  the  original  record  title  of  which  was  in  one  George 
Walker,  apparently  a  Scotch  speculator,  who,  after  his  acquisi- 
tion, seems  to  have  abandoned  them  and  to  have  returned  to 
Europe.  Subsequently  the  lots  were  sold  for  taxes,  and  a  tax 
deed  was  given  for  them  during  the  first  half  of  the  last  century,, 
and  the  title  acquired  under  this  deed,  whatever  it  was,  became 
vested  in  the  present  appellees,  who  and  whose  grantors  seem  to- 
have  exercised  various  acts  of  ownership  over  the  land  and  ta 
have  acquired  an  inchoate  possessory  title  to  it. 

Besides  this  irregularity  in  the  title,  considerable  confusion 
has  arisen  from  the  fact  that  upon  the  original  plats  of  the  city  of 
Washington  there  are  two  sets  of  numbers  attached  to  the  lots  in 
this  square,  one  in  ink  and  the  other  in  lead  pencil  marks,  which 
do  not  concur  with  each  other,  and  of  which  the  lead  pencil  marks 
would  seem  to  have  been  the  more  corrects  In  the  present  pro- 
ceeding, as  well  as  in  the  former  case,  reference  is  frequently  had 
to  this  distinction,  although  it  does  not  seem  to  have  greatly,  if 
at  all,  affected  the  merits  of  the  present  controversy. 

Some  time  in  the  year  1889, 1890,  or  1891, — ^for  the  record  is- 
not  very  dear  on  the  point,  and  it  is  of  no  importance  to  the  de- 
termination of  the  present  case, — one  Aaron  Bradshaw,  acting,, 
as  it  is  alleged,  as  the  agent  of  one  John  H.  Walter,  who  claimed 
to  have  acquired  the  record  title  of  George  Walker,  although 
there  seems  never  to  have  been  any  proof  adduced  of  such  acqui- 
sition, in  a  somewhat  riotous  manner  took  forcible  possession  of 
the  lots  in  question,  and  proceeded  to  erect  a  small  brick  structure" 
on  the  comer  lot  designated  as  "Ink  Lot  1,"  or  "Pencil  Lot  4,'*^ 
whereby  to  continue  to  hold  such  possession. 

Subsequently  to  this,  in  the  months  of  September,  October,, 
and  December  of  1891,  the  Ashleys,  by  which  general  name  we 
may,  for  the  purpose  of  brevity  of  statement,  designate  the  ap- 
pellees or  those  of  them  and  their  ancestors  who  were  then  in  in- 
terest,— ^for  there  have  been  changes  in  interest  by  death  and  mai^ 
riage, — instituted  four  several  suits  in  ejectment  in  the  supreme 
court  of  the  District,  numbered  on  the  docket  of  that  court  as 
Nos.  82,039,  32,040,  32,181,  and  32,182,  respectively,  each  to 
recover  separate  undivided  interesta  in  the  lot  designated  as  "Ink 
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Lot.  No.  1."  On  March  6  and  March  11, 1893,  the  declarations 
in  all  the  causes  were  amended  by  the  inclusion  of  other  lots  in 
the  same  square  besides  "Ink  Lot  1 ;"  and  these  other  lots  com- 
prised the  property  involved  in  the  cause  now  before  us.  There 
were  several  subsequent  amendments,  but  it  does  not  appear  that 
they  are  material  to  the  determination  of  this  cause. 

Subsequently,  in  December  of  1895,  three  other  suits  in  eject- 
ment were  instituted  in  the  supreme  court  of  the  District  by 
others  of  the  Ashley  heirs  against  Bradshaw  for  the  recovery  of 
undivided  interests  in  the  same  property,  and  these  suits  were 
numbered  on  the  docket  as  Xos.  39,040,  39,063,  and  39,064,  re- 
spectively. 

All  these  suits,  except  No.  32,181,  appear  to  have  been  con- 
solidated for  trial  in  1897;  but  no  trial  was  then  had,  or  for 
about  four  years  afterwards.  They  seem  to  have  been  permitted 
to  rest  to  await  the  result  of  !N'o.  32,181,  which  was  in  the  name 
of  Nehemiah  B.  Ashley  against  Aaron  Bradshaw,  and  which  ap- 
pears to  have  been  selected  and  prosecuted  as  a  test  case.  This 
was  tried  in  June  of  1897,  and  there  Avas  judgment  rendered  in 
it  for  the  plaintiff,  which  was  aflSrmed  by  this  court  on  appeal 
(Bradshaw  v.  Ashley,  14  App.  D.  C.  485), and  subsequently  also 
by  the  Supreme  Court  of  the  United  States  (Bradshaw  v.  Ash- 
ley, 180  U.  S.  59,  45  L.  ed.  423,  21  Sup.  Ct  Rep.  297).  When 
the  mandate  of  this  court  in  that  case  went  down,  there  was  trial 
in  all  the  other  consolidated  cases  resulting  in  verdict  and  judg- 
ment for  the  several  plaintiffs,  who  were  thereupon  placed  in  pes- 
session  of  the  property.  The  title  of  the  appellees  was  thereby 
sustained,  and  that  of  Walter  and  Bradshaw  shown  to  be  invalid. 

It  appears  further,  that  on  March  1,  1890,  previously  to  the 
institution  of  these  several  ejectment  suits,  the  Ashleys  had  filed 
a  bill  in  equity,  No.  12,318,  against  Walter,  Bradshaw,  and 
others,  wherein  they  alleged  their  claim  of  ownership  of  the 
property  and  sought  to  enjoin  the  defendants  from  setting  up 
title  thereto.  But  this  suit  was  not  diligently  prosecuted,  and 
for  failure  of  prosecution  it  was  dismissed  on  July  1,  1893. 

On  October  23, 1893,  an  agreement  was  consummated  between 
Bradshaw,  who  had  in  the  meantime  acquired  from  Walter  such 
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title  as  the  latter  had,  and  a  buildiiig  association,  known  as  the 
New  South  Building  and  Loan  Association,  of  New  Orleans,  in 
the  State  of  Louisiana,  whereby  this  association  agreed  to  ad- 
vance to  Bradshaw  the  sum  of  $20,000,  to  be  secured  by  mort- 
gage or  deed  of  trust  on  the  lota  in  question,  which  were  then  in- 
volved in  the  ejectment  suits,  and  to  be  used  for  the  construction 
of  buildings  on  the  lots.  The  deed  of  trust  was  then  and  there 
executed  and  recorded  upon  what  is  now  assumed  by  the  appel- 
lant to  have  been  a  sufficient  investigation  of  the  title,  and  the 
money  was  advanced  to  Bradshaw  by  the  association  from  time 
to  time,  as  required  by  the  work  of  construction,  in  five  several 
instalments,  the  last  of  which  was  paid  in  April  of  1894. 

At  the  time  of  this  arrangement  between  Bradshaw  and  the 
building  association  the  latter  had  several  stockholders  in  this 
District^  including  Walter;  and  it  had  a  local  board  here  com- 
posed of  such  stockholders,  whereof  Walter  was  president,  and 
whose  duty  it  was  to  pass  upon  all  local  applications  for  loans  be- 
fore they  were  sent  to  the  general  officers  or  the  general  board  in 
New  Orleans.  It  had  also  a  local  attorney,  one  Aughinbaugh, 
whose  duty  it  was  to  pass  prima  facie  upon  the  title  of  any  prop- 
erty upon  which  it  was  sought  to  procure  a  loan.  Loans  could 
only  be  made  to  stockholders,  and  Bradshaw  became  a  stockholder 
for  the  purpose  of  procuring  the  loan.  A  "chain  of  title,"  as 
it  is  called,  or  statement  of  deeds  on  record  purporting  to  affect 
the  property  in  question  was  made  or  procured  by  Aughinbaugh, 
and  accepted  by  the  local  board  and  by  the  officers  of  the  asso- 
ciation in  New  Orleans,  notwithstanding  that  on  the  face  of  it, 
it  was  so  gi'ossly  defective  as  to  show  no  title  whatever  in  Walter 
or  Bradshaw.  W^hile  it  purported  to  show  all  conveyances  of 
the  so-called  record  title,  it  derived  the  title  of  Walter  and  Brad- 
shaw from  some  persons  claiming  to  be  heirs  of  one  Ralph  Walk- 
er, between  whom  and  George  Walker,  the  original  owner,  no 
connection  whatever  was  shown.  This  chain  of  title,  which 
omitted,  and,  as  it  would  appear,  purposely  omitted,  the  tax  deed 
and  other  deeds,  if  any  there  were,  under  which  the  Ashleys 
claimed,  was  af ter^vards  continued  by  other  examiners  of  title ; 
but  none  of  these  seem  to  have  in  any  manner  revised  the  state- 
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ment  given  by  Aughinbaugh.  Mention  was  made  in  an  accom- 
panying letter  or  certificate  by  Aughinbaugh  of  the  equity  suit 
No.  12,318,  which  had  been  dismissed ;  but  no  mention  was  made 
of  the  pending  ejectment  suits.  In  fact,  it  would  seem  that  they 
had  been  studiously  omitted. 

In  a  short  time  after  procuring  the  loan  Bradshaw  defaulted 
in  the  payments  which  he  was  to  make  upon  the  stock  held  by 
him,  which  was  according  to  the  usual  mode  of  repayment  of 
such  loans  to  building  associations.  This  was  in  1894,  and  some 
steps  were  taken  by  the  association  to  foreclose  under  the  deed  of 
trust  But  this  purpose  was  abandoned  in  consequence  of  an  ar- 
rangement which  had  been  made  by  its  local  attorney  at  the  time 
and  Bradshaw,  whereby  the  latter  executed  a  power  of  attorney 
by  which  he  turned  over  the  property  to  the  attorney  to  manage 
it  and  collect  the  rents  and  pay  such  rents  over  to  the  association ; 
and  Bradshaw  and  the  association  were  to  join  their  forces  to  de- 
fend and  defeat  the  ejectment  suits.  It  does  not  appear  that  the 
association  received  anything  from  the  rents,  and,  as  already 
stated,  the  ejectment  suits  resulted  disastrously  to  Bradshaw  and 
his  claims,  and  necessarily  also  to  the  mortgage  held  by  the  asso- 
ciation, and  to  any  further  collection  of  rents  by  its  attorney. 

In  the  meantime,  in  the  year  1899,  embarrassed  by  this  and 
other  unfortunate  and  ill-advised  loans  which  it  had  made,  the 
affairs  of  the  association  were  placed  in  the  hands  of  a  receiver, 
and  the  appellant,  Johnston  Armstrong,  who  had  been  its  attor- 
ney in  New  Orleans,  was  appointed  receiver.  Armstrong  also 
received  an  ancillary  appointment  as  receiver  in  this  District  by 
a  decree  of  the  supreme  court  of  the  District  in  proceedings  insti- 
tuted for  the  purpose.  Thereupon  he  instituted  the  present  pro- 
ceedings by  filing  his  bill  in  equity. 

In  and  by  this  bill,  wherein  the  action  of  Bradshaw,  Walter, 
and  Aughinbaugh  is  denounced  as  a  gross  fraud  intended  by 
them  to  defraud  the  association  of  its  money,  it  is  sought  to 
charge  the  land  in  tie  hands  of  the  Ashleys  with  an  equitable  lien 
in  favor  of  the  association,  on  the  ground  that  the  Ashleys  had 
notice,  constructively,  by  the  record  of  the  mortgage  from  Brad- 
shaw to  the  association,  that  it  was  the  money  of  the  association 
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that  was  used  in  the  construction  of  the  buildings,  and  failed  to 
notify  the  association  of  their  title  or  to  warn  the  association  in 
any  manner  against  the  fraud  that  was  being  perpetrated  upon  it. 
The  defendants  in  their  answer  denied  any  personal  knowledge 
of  the  transactions  of  the  association  with  Bradshaw,  or  with 
Bradshaw,  Walter,  and  others,  and  of  the  fraud  alleged  to  have 
been  perpetrated  by  these  upon  the  association ;  and  denied  that 
they  had  any  knowledge,  personal  or  constructive,  of  the  source 
whence  Bradshaw  derived  the  money  which  he  used  in  the  con- 
struction of  the  buildings,  until  February,  1896,  when  the  attor- 
neys of  the  association  at  that  time  notified  them  of  the  fact,  and 
the  defendants  promptly  offered  to  sell  to  the  association  the  lots 
covered  by  the  buildings  at  their  market  value  at  the  time  with- 
out reference  to  the  buildings,  a  proposition  which  was  not  ac- 
cepted by  the  association.  They  aver  that  the  association  pre- 
ferred to  contest  the  ejectment  suits  than  to  accept  such  o£Per. 
And  they  aver,  also,  that,  instead  of  standing  idly  by,  when  some- 
one commenced  making  the  excavations  for  the  buildings,  they 
promptly  notified  such  person  that  he  would  be  held  as  a  tres- 
passer. 

After  replication  filed,  and  again  at  the  hearing,  it  was  sought 
to  amend  the  bill  by  introducing  an  allegation  to  the  effect  that 
there  was  kept  in  the  office  of  the  clerk  of  the  supreme  court  of 
the  District,  for  the  convenience  of  examiners  of  title,  an  index 
book  of  reference  showing  the  ejectment  suits  entered  and  the 
property  which  they  affected;  and  that,  while  this  index  book 
contained  entries  of  the  ejectment  suits  hereinbefore  mentioned, 
and  of  lot  1,  in  square  939,  as  being  claimed  in  them,  yet,  when 
the  declarations  were  amended,  the  clerk  failed  to  add  to  lot  1 
the  other  lots  which  were  included  in  the  amendment,  and  the  in- 
dex book  failed  to  show  said  lots  when  its  examiners,  subsequent 
to  Aughinbaugh,  examined  them.  This  amendment  does  not 
seem  to  have  been  f onnally  allowed  by  the  court ;  but  the  court 
appears  to  have  considered  it  as  though  it  had  been  allowed. 

In  connection  with  the  subject-matter  of  this  amendment  it 
appears  in  the  testimony  that  in  tlie  ordinary  docket  which  the 
clerk  of  the  court  keeps  of  all  suits  entered,  and  of  the  proceed- 
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ings  therein,  there  is  entered  at  the  head  of  the  page  devoted  to 
each  case  the  number  of  the  case  on  the  docket,  the  names  of  the 
parties,  plaintiff  and  defendant,  the  nature  of  the  action  and 
property  sued  for,  and  the  names  of  the  attorneys  for  the  plain- 
tiff and  defendant,  respectively ;  that  in  these  Ashley-Bradshaw 
ejectment  suits,  lot  1,  in  square  939,  was  entered  as  the  property 
sued  for,  but  that  there  was  no  mention  here  of  the  additional 
property  when  the  other  lots  were  included  in  the  amended  dec- 
larations afterwards  filed. 

It  is  sought  to  make  the  Ashleys  responsible  for  these  alleged 
failures  of  the  clerk  of  the  court  to  make  these  additions  to  the 
•docket  and  the  index  book,  as  it  is  claimed  that  they  tended  to 
Tuislead  the  association  to  its  detriment  It  is  nowhere  alleged, 
liowever,  that  the  association  or  those  who  examined  the  records 
for  it  were  so  misled,  and  there  is  no  proof  of  such  misleading. 

Voluminous  testimony,  much  of  it  unnecessary  and  irrelevant, 
was  taken  in  the  case.  Upon  consideration  of  it,  and  of  the 
pleadings,  the  court  held  that  the  complainant  had  made  no  case 
for  relief,  and  accordingly  dismissed  the  bill.  From  the  decree 
•of  dismissal  the  complainant  has  appealed  to  this  court 

[The  opinion  of  the  lower  court,  which  was  delivered  by  Mr. 
Justice  Hagner,  who  heard  and  decided  the  cause  in  that  courc^ 
was  as  follows: 

The  plaintiff  and  the  defendants  charge  each  other  with  the 
Icnowledge  of  facts  which  create  a  liability  by  its  opponent  or  a 
'defense  to  its  claim  to  recover. 

1.  The  defendants  charge  that  the  association  when  it  de- 
livered its  money  to  Bradshaw  wafl  chargeable  with  knowledge, 
actual  or  constructive,  of  the  existence  of  the  suits  involving  the 
title  to  the  land. 

It  would  be  idle  to  contend  that  Bradshaw  and  those  connected 
■with  him  and  the  company  to  defraud,  as  charged  by  the  com- 
plainant, was  not  aware  of  the  existence  of  the  suits,  for  he  was 
actually  defending,  in  one  court  or  another,  such  of  them  as  had 
^ot  already  gone  to  judgment     Nor  could  it  be  supposed  that 


Digitized  by  VjOOQ IC 


376  AllMSTRONG  v.  ASHLEY. 

Statement  of  the  Case.  [22  App. 

Walter,  the  alleged  leader  in  the  fraud  charged,  who  was  one  of 
the  local  board  of  the  association,  or  Aughinbaiigh,  the  counsel 
of  the  association,  were  not  equally  aware  of  the  same  facts.  Had 
the  complainant  association,  through  its  officers,  such  knowledge  t 
If  they  had  the  means  of  knowledge  at  hand  and  neglected  ta 
avail  themselves  of  them,  the  association  must  be  equally  held  ta 
possess  the  requisite  knowledge. 

The  entries  on  the  records  of  the  courts  accessible  to  all  who- 
chose  to  examine  them,  would  have  informed  any  intelligent  in- 
quirer of  the  existence  and  condition  of  the  suits.  Parties  are 
not  allowed,  with  such  lights  before  them,  to  close  their  eyes  and 
insist  they  did  not  see  what  was  obvious  upon  ordinary  inspec- 
tion. The  association  necessarily  would  be  obliged  to  employ  an 
attorney  to  make  the  requisite  searches ;  but  whether  it  neglected 
to  employ  any  attorney  at  all  or  employed  one  incompetent  or 
dishonest  is  immaterial.  The  defendants  are  not  to  blame,  if 
Aughinbaugh  was  the  knave  the  complainant  chairges  he  was,  and 
was  bribed  by  the  extra  fee  paid  him  by  Bradshaw  out  of  the 
money  lent  by  the  association. 

I  have  decided  to  consider  the  new  matter  charged  in  the- 
amended  bill,  as  to  the  absence  of  the  names  of  some  of  the  eject- 
ment cases  from  the  subsidiary  list  of  the  suits,  voluntarily  made 
up  in  the  clerk's  office  for  the  supposed  convenience  of  attorneys. 
But  being  improvised  by  the  clerk,  without  legal  requirement,  it 
would  be  impossible  to  receive  the  index  as  competent  evidence- 
of  the  contents  of  the  dockets ;  and  no  attorney  would  feel  he  had 
properly  performed  his  duty  in  making  a  search,  if  he  should 
content  himself  with  running  down  that  list,  instead  of  examin- 
ing the  original  entries  of  the  ejectment  suits  in  the  legal  dockets. 
With  what  justice  can  a  party  plaintiff  in  some  of  the  cases  be 
held  answerable  in  any  way  for  the  omission  from  the  list  of  the 
names  of  cases  he  has  properly  instituted  and  which  were  regu- 
larly entered  on  the  appropriate  court  docket.  When  the  coun- 
sel has  filed  his  declaration  with  the  clerk  he  will  have  done  all 
he  is  required  to  do,  and  whatever  remains  to  be  done  in  the  way 
of  indexing  the  cases  is  to  be  attended  to  by  the  clerk  without  any 
responsibility  for  the  officer's  omissions  of  officials  on  the  part  of 
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the  plaintiffs;  and  there  is  no  ground  for  the  charge  that  the 
plaintiffs  in  the  suits  were  culpable  because  the  clerk  made  mis- 
takes. 

But  apart  from  the  notice  imputed  to  tlie  plaintiff  by  the  pres- 
ence of  the  suits  on  the  dockets  and  on  the  regular  indexes^  the 
evidence  sufficiently  shows  the  plaintiff  had  sufficient  actuaJ  in- 
formation to  put  him  on  inquiry  at  the  least,  as  to  the  existence 
of  the  suits  from  other  sources.  In  the  letter  of  the  chief  at- 
torney of  the  New  Orleans  company  to  Acker,  its  local  counsel  in 
Washington,  written  in  October  1893,  before  the  money  was  paid 
over,  the  writer  refers  to  the  former  equity  suit  brought  by  the 
present  defendants  against  Walter  and  others,  which  prayed  for 
an  injunction  upon  the  same  grounds  as  those  set  forth  in  the  de- 
fendants' answer  in  the  present  case.  That  bill  charged  fraudu- 
lent and  illegal  acts  on  the  part  of  Walter  and  his  confederates  in 
undertaking  to  seize  possession  of  the  lots,  which  were  claimed  to 
belong  to  the  plaintiffs  therein  (the  present  defendants),  and 
specially  described  the  suits  past  and  then  existing,  and  denied  to 
Walter  and  Bradshaw  any  manner  of  right  to  the  possession  of 
the  lots.  The  letter  also  called  attention  to  the  fact  that  the  bill 
referred  to  had  been  dismissed  only  "for  want  of  prosecution," 
and  "without  prejudice,"  and  invited  special  attention  by  Mr. 
Acker  to  these  facts. 

The  conclusion  that  there  must  be  imputed  to  the  association 
knowledge  of  the  various  suits  that  had  been  brought  by  the  de- 
fendant before  the  advance  of  the  money  by  the  association  is 
supported  by  the  effect  of  the  whole  evidence  on  both  sides ;  par- 
ticularly by  that  of  Acker  who  is  written  to  in  his  character  of 
local  attorney  of  the  association  in  Washington.  And  if,  as  I 
am  forced  to  believe,  the  imputation  of  such  knowledge  must  be 
charged  against  the  complainant  association,  its  possession  and 
control  of  the  improvements  upon  the  lots  cannot  be  considered  as 
that  of  an  innocent  holder  without  notice. 

2.  On  the  other  hand  the  association  charges  that  the  defend- 
ants must  have  known  of  the  erection  of  the  houses  during  the 
six  or  seven  months  they  were  in  process  of  building,  and  further 
that  they  were  being  built  with  the  money  of  the  association  on 
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land  to  which  the  defendants  claimed  Bradahaw  had  no  just 
right;  and  yet,  as  they  insist,  the  officers  of  the  association,  stood 
by  in  silence  and  gave  no  information  to  the  association  to  pre- 
vent the  further  progress  of  the  fraud  of  Bradshaw,  Walter,  and 
their  associates. 

To  the  charge  that  the  defendants  personally  knew  of  the  ad- 
vances by  the  association  towards  the  erection  of  the  buildings, 
they  interpose  in  their  answer  a  positive  denial ;  but  they  admit 
that,  although  wholly  ignorant  of  the  sources  from  which  the 
money  came,  shortly  after  learning  that  one  Childs  was  engaged 
in  their  construction,  they  notified  him  in  writing  Jan.  1894 
(which  was  some  two  or  three  months  after  the  commencement, 
and  about  three  months  before  the  oompletion  of  the  houses)  that 
the  work  was  done  without  their  authority,  and  that  he  would  be 
held  liable  as  a  trespasser  upon  their  premises ;  and  further  that 
it  was  not  until  February  1895  that  either  of  them  learned  of 
the  advances  made  by  the  association,  or  of  the  deed  of  trust  of 
the  property  held  by  it. 

Although  there  is  no  evidence  contradicting  either  of  these  de- 
nials, nor  of  actual  knowledge  possessed  by  the  defendants  of  the 
matters  thus  denied,  still  it  seems  to  me  there  is  evidence  in  the 
record  that  facts  might  readily  have  been  ascertained  by  them 
from  which  they  might  well  have  learned  at  an  earlier  time,  of 
the  building,  and  of  the  source  from  which  the  money  employed 
was  derived. 

Recalling  their  former  experiences  with  Walter  and  Bradshaw 
in  the  erection  of  the  brick  shanty  on  these  lots ;  their  forcible  de- 
fense of  that  building,  and  their  possession  and  enclosure  of  the 
lots,  with  their  subdivision  by  Walter,  the  defendants  under  their 
conviction  of  the  illegality  of  the  means  by  which  they  had  been 
thwarted  in  the  obtention  of  their  rights  by  Walter  and  his  asso- 
ciates might  well  have  assumed  that  any  similar  practices  re- 
specting the  property  should  be  ascribed  to  the  same  parties.  The 
slightest  inspection  would  have  shown  that  before  their  notice  to 
Childs  the  excavations  and  buildings  were  in  progress  on  their 
lots;  and  the  land  records  would  have  disclosed  the  numerous 
conveyances  of  the  lots,  all  suspicious  in  their  appearance,  which 
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culminated  in  the  deed  to  Bradshaw  and  his  deed  of  trust  to  se- 
cure the  association  for  the  large  amount  of  $20,000  named 
therein ;  all  of  which  must  have  been  printed  and  generally  read 
by  business  people,  in  the  register  of  conveyances  published  every 
week  day.  If  the  defendants  knew  nothing  of  all  this,  they  were 
probably  only  of  the  small  minority  of  business  men  who  had  not 
observed  it  I,  therefore,  think  knowledge  of  these  conveyances 
and  of  the  deed  of  trust  to  the  association  at  earlier  dates  than 
those  assigned  in  the  answer  must  be  imputed  to  the  defendants. 

Whether  the  possession  of  such  knowledge  imposed  upon  them 
the  duty,  from  charitable  or  equitable  motives,  of  warning  the 
association,  after  it  had  received  the  deed  of  trust,  that  it  had 
made  an  unfortunate  bargain,  is  another  matter.  If  the  land  be- 
longed to  other  people,  clearly  the  defendants  were  under  no  ob- 
ligation, in  the  philanthropic  spirit^  to  intermeddle  with  the  busi- 
ness. 

But  the  buildings  and  the  conveyances  concerned  the  property 
of  the  defendants,  and  although,  sirictissima  juris,  they  might 
await  the  consequences  of  another  man  building  his  houses  on 
their  land,  yet  it  would  have  been  better,  at  the  earliest  period 
when  they  learned  of  the  trespass,  to  have  notified  the  aggressor 
that  he  would  be  held  answerable  for  the  wrong. 

Has  the  complainant  been  injured  by  the  delay  of  the  defend- 
ants to  give  this  notice  to  the  builders  in  the  intervening  time,  be- 
tween October  1893  and  January  1894  ?  I  think  not  The  asso- 
ciation, with  its  eyes  open  and  really  with  full  constructive  no- 
tice and  through  its  agent,  as  I  find,  and  with  the  equivalent  of 
full  actual  notice,  had  deliberately  entered  into  this  agreement 
binding  itself  to  pay  the  instalments ;  and  had  agreed  to  advance 
more  than  one  half  the  $20,000,  within  a  few  days  after  the  deed 
of  trust  was  recorded.  If  the  defendants  had  given  notice  of 
their  adverse  title  as  soon  as  the  notice  of  the  building  permit  of 
the  20th  of  November  1893  was  published  in  the  newspapers; 
or  even  in  the  last  of  October  when  the  deed  of  trust  was  re- 
corded, they  would  thereby  have  imparted  no  information  not 
already  imputable  to  the  association. 

3.  The  contention  of  the  complainant  association,  that  the  de- 
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fendaiits  had  such  early  notice  of  the  commencement  of  the 
houses  and  that  tlie  money  was  furnished  by  the  complainant, 
that,  if  the  defect  in  Bradshaw's  title  had  at  that  time  been  com- 
municated to  the  association,  it  could  have  saved  itself  from  loss 
by  withdrawing  from  ita  bargain  with  Bradshaw ;  and  that  as  the 
defendants  neglected  to  communicate  this  information  to  the  as- 
sociation and  in  silence  watched  the  expenditure,  therefore  equity 
should  decree  a  lien  upon  the  property  for  the  benefit  of  the  as- 
sociation,— is  predicated  of  the  postulate  that  the  person  thus 
laying  out  the  money  was  a  bona  fide  holder  or  purchaser,  with- 
out notice  of  any  defect  in  his  title. 

Under  such  conditions,  when  the  real  owner  seeks  the  aid  of 
equity  to  establish  or  enforce  an  equitable  claim  to  the  property, 
the  courts  will  require  him  to  make  compensation  for  the  amount 
expended  on  improvements  to  one  who  has  laid  out  his  money  in- 
nocently and  in  good  faith,  supposing  himself  to  be  the  owner, 
upon  the  principle  tluit  he  who  seeks  equity  must  do  equity.  But 
it  is  part  of  the  principle  itself  that  the  rule  is  otherwise  where 
the  person  making  the  improvements  had  knowledge  of  the  true 
state  of  the  title.  Such  is  the  statement  of  the  doctrine  in  19 
Eng.  k  Am.  Enc.  of  Law,  pp.  20-'l  cited  by  the  complainant's 
counsel.  And  it  is  also  settled  by  the  weight  of  the  authorities 
that  the  courts  will  not  interfere  to  grant  active  relief  to  a  bona 
fide  purchaser,  who,  without  notice  of  the  true  state  of  the  title, 
has  made  permanent  ameliorations  and  improvements,  if  he 
brings  such  suit  in  equity  against  the  true  owner  after  the  lat- 
ter has  recovered  the  property  at  law. 

Such  was  the  undoubted  understanding  as  to  the  state  of  the 
law,  in  England  and  in  this  country  and  it  was  thus  explicitly 
laid  down  in  2  Story's  Equity  Jurisprudence  §  1237  from  the 
earliest  edition,  including  the  third  edition  published  under  Jusr 
tice  Story's  imprimatur,  in  1843. 

But  at  the  May  term  1841,  Mr.  Justice  Story  then  sitting 
alone  in  the  case  of  Biggs  v.  Boyd  (1  Story  C.  C.  Kep.)  ex- 
l>ressed  a  strong  doubt  as  to  the  propriety  of  this  distinction  and 
declared  he  would  give  a^ctive  relief  at  tlie  application  of  the 
evicted  purchaser.     The  opinion  must  have  created  great  aston- 
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ishment  when  it  became  known^  which  was  on  the  publication  of 
the  fifth  edition  of  his  Jurisprudence  more  than  ten  years  aftijr 
the  death  of  Judge  Story.  However  strong  may  have  been  his 
language,  it  was  at  best  but  the  decision  of  a  single  judge  against 
the  undoubted  decisions  of  all  the  great  courts  before  it  was 
made. 

In  20  Howard  538,  Williams  v.  Gibbs,  decided  in  1857,  the 
Supreme  Court  adheres  to  the  former  statement  in  the  earlier 
editions  of  Story  which  are  quoted  in  the  opinion. 

In  111  U.  S.  66,  Canal  Bank  v.  Hudson,  decided  in  1884, 
there  is  no  indication  of  any  change  in  the  opinion  of  the  courts 
although  the  opinion  cites  the  unchanged  text  of  Story,  §  237  in 
connection  with  case  of  Bright  v.  Boyd,  1  Story  C.  C. ;  showing 
the  court  had  observed  the  departure  in  the  latter  case  from  the 
ancient  doctrine  and  refused  to  be  governed  by  it.  And  in  133 
U.  S.  561,  Chief  Justice  Fuller  adheres  positively  to  the  ancient 
text  of  Story,  and  makes  a  citation  from  it,  almost  in  totidem  ver- 
bis. 

In  our  courts,  1  MacArthur  217,  Sheldon  v.  Brother,  Mr. 
Justice  Wylie  cites  the  rule  in  the  old  form  of  words  with  appro- 
bation ;  and  the  decision  of  the  court  of  appeals  in  14  Appeals, 
54,  Anderson  v.  Reid,  is  a  positive  declaration  of  its  intention  to 
be  governed  by  the  important  and  ancient  statement  of  the  doc- 
trine, as  given  in  the  original  text  of  Story. 

I  have  no  doubt  whatever  that  this  decision  in  the  last-named 
case,  sustained  as  it  is  by  the  unbroken  autliority  of  the  Supreme 
Court  and  numbers  of  other  authorities,  fully  justifies  my  deci- 
sion and  decree. — ^Repoetek.] 

Mr,  George  H.  Lamar  and  Mr,  Blair  Lee  for  the  appellant 

Mr.  J.  J,  Darlington  for  the  appellees. 

Mr.  Justice  Mobris  delivered  the  opinion  of  the  Court: 

In  disposing  of  this  case  we  might  well,  perhaps,  adopt  the  ex- 
cellent opinion  filed  in  it  by  the  learned  justice  who  heard  it  in 
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the  court  below.  That  opinion  is  thorough  and  elaborate,  and 
satisfactorily  disposes  of  all  the  questions  raised  by  the  record. 
It  will  be  proper,  however,  to  notice  some  of  those  questions  and 
to  state  in  our  own  way  our  views  of  the  law  which  we  think  gov- 
ern them. 

In  the  case  of  Anderson  v.  Reidj  14  App.  D.  C.  54,  we  held, 
after  a  full  and  careful  review  of  all  the  authorities  on  the  sub- 
ject, that  an  occupant  of  land,  who  has  entered  upon  it  in  the 
honest  belief  that  it  is  his  own  and  who  has  in  good  faith  im- 
proved it^  is  not  entitled,  after  having  been  evicted  by  the  true 
and  lawful  owner,  to  claim  an  equitable  lien  for  his  improve- 
ments against  such  true  and  lawful  owner.  And  if  an  occupant 
who  improves  in  good  faith  is  not  entitled  to  such  equitable  lien, 
it  is  difficult  to  see  how  one  who  supplies  him  with  money  for  the 
construction  of  the  improvements  can  stand  in  any  better  posi- 
tion than  he  does.  Fortunately,  as  we  think,  and  in  the  inter- 
est of  equity  and  justice,  the  rule  stated  in  the  case  of  Anderson 
V.  Reid  has  now,  at  least  to  some  extent,  been  modified  by  the 
Code,  in  §  1003,  of  which  something  like  the  more  equitable  pro- 
vision of  the  Roman  civil  law  is  introduced  into  our  juris- 
prudence. But  the  present  suit  is  not  affected  by  this  provision 
of  the  Code. 

If  an  occupant  in  good  faith  was  not  entitled  to  an  equitable 
lien  for  improvements,  one  acting  in  bad  faith  certainly  is  not 
so  entitled ;  and  it  must  be  conceded,  of  course,  that  in  the  present 
instance  Bradshaw  was  an  occupant  in  bad  faith  with  the  fullest 
possible  notice  of  the  right  and  claim  of  the  appellee.  Nor  can 
it  be  supposed  that  the  grantee  of  an  occupant  in  bad  faith  can 
have  any  bettor  right  than  his  grantor  had. 

The  contention  on  behalf  of  the  appellant,  however,  is  that, 
because  Bradshaw  was  in  bad  faith,  and  the  appellees  knew  it, 
and  yet  failed  to  notify  the  appellant  or  rather  the  association 
in  whose  place  the  appellant  now  stands,  therefore,  they  are 
responsible  in  this  suit.  But  it  is  difficult  for  us  to  see  wherein 
there  was  any  legal  duty  imposed  upon  the  appellees  to  warn 
tlie  association  against  the  consequences  of  its  own  improvident 
and  inconsiderate  action  and  the  fraud  perpetrated  upon  it  by 
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its  owi?  agents.  The  appellees  aver  that  they  had  no  actual 
knowledge  of  the  association,  or  of  the  source  from  which  Brad- 
shaw  derived  the  money  for  the  improvements,  until  a  year 
after  that  money  had  been  advanced  to  Bradshaw  and  the  im- 
provements had  been  constructed ;  and  this  statement  is  not  con- 
troverted. Indeed,  actual  knowledge  of  this  fact,  or  of  the  con- 
nection of  the  association  with  the  land  in  any  manner  is  not 
claimed  on  behalf  of  the  appellant  The  claim  is  that  the  ap- 
pellees had  constructive  notice  from  the  record  of  the  mortgage 
or  deed  of  trust  given  by  Bradshaw  to  the  association,  and  there- 
fore, that  it  was  the  duty  of  the  appellees  to  seek  out  the  asso- 
ciation and  to  warn  it  that  Bradshaw's  title  was  not  good,  and 
that  they  themselves  had  the  title  to  the  land. 

This  we  must  regard  as  a  most  extraordinary  contention,  and 
an  unreasonable  application  of  the  doctrine  of  constructive  no- 
tice. Constructive  notice  does  not  mean  anything  of  this  kind. 
One  is  not  required  to  take  notice  of  everything  which  is  put 
upon  the  records  of  the  land  office,  even  concerning  his  own 
property.  One  who  has  acquired  title  is  entitled  to  rest  upon  his 
rights ;  nothing  afterwards  put  upon  record,  otherwise  than  by 
himself  or  by  his  procurement,  can  legally  affect  those  rights. 
One  who  deals  with  land  is  required  to  take  notice  of  all  con- 
veyances on  record  at  the  time  at  which  he  deals  with  it ;  but  it 
would  be  absurd  to  hold  that  he  is  required  to  take  notice  of  any 
and  all  documents  that  might  be  placed  upon  record  afterwards 
by  irresponsible  persons  with  whom  he  has  no  connection. 

Nor  is  the  contention  entitled  to  any  greater  consideration 
that  the  appellees  in  some  way  became  liable  to  the  association 
because  the  derk  of  the  court  failed  to  make  a  certain  index 
or  a  certain  marginal  memorandum  as  full  as  it  might  have 
been  made.  The  appellees  were  not  responsible  for  the  manner 
in  which  the  clerk  kept  that  index.  They  had  no  control  over 
it.  Nor  does  it  appear  even  to  have  been  a  record  required  by 
law  to  be  kept  by  the  clerk.  The  marginal  memoranda  at  the 
head  of  the  pages  of  the  docket  which  contained  the  entries  of 
their  several  suits  were  equally  beyond  their  control.  They  or 
their   attorney   accomplished   all   that  was   required  of   them 
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when  they  delivered  their  papers  to  the  clerk,  and  those  papers 
were  filed,  and  a  memorandum  of  the  filing  was  entered  by  the 
clerk  in  the  docket.  The  marginal  references  were  matters  whol- 
ly extraneous,  and  competent  examiners  of  title  could  scarcely 
be  content  to  rely  upon  them  without  examination  of  the  papers 
filed. 

It  is  true  that  it  has  been  held  that,  when  a  document  such  as 
a  deed  is  required  to  be  recorded,  and  the  record  in  law  takes  the 
place  of  the  original  document,  and  the  recorder  fails  to  tran- 
scribe the  document  oorrectlv,  so  that  one  who  afterwards  deals 
with  the  property  is  misled  by  the  recitals  in  the  record,  the 
parties  in  interest  are  bound  by  the  record  rather  than  by  the 
original  deed  (Frost  v.  Beekman,  1  Johns.  Ch.  288).  But  nc 
such  case  is  presented  here.  There  is  no  record  of  a  declaration 
or  amended  declaration  other  than  its  filing.  The  original  paper 
itself  becomes  the  record  and  speaks  for  itself ;  and  he  who  would 
accurately  know  its  contents  must  have  recourse  to  the  document 
itself,  and  not  rely  upon  any  marginal  note. 

We  are  unable  to  find  any  groimd  in  the  record  to  justify 
the  intervention  of  a  court  of  equity  in  favor  of  the  appellant. 
The  association,  for  which  he  sues,  appears  to  have  been  the 
victim  of  its  own  improvidence  and  of  gross  fraud  perpetrated 
upon  it  by  its  own  agents  and  those  with  whom  it  dealt,  without 
connivance,  concurrence,  or  knowledge  of  any  kind  on  the  part  of 
the  appellees,  whose  conduct  throughout  appears  to  have  been 
fair  and  reasonable,  and  whose  pending  ejectment  suits  gave 
the  fullest  possible  notice  to  all  the  world  of  their  claims  in  the 
premises. 

We  are  of  opinion  that  the  decree  of  the  Supreme  Court  of 
the  District  of  Columbia  should  be  affirmed,  with  costs.  And 
it  is  80  ordered.  Affirmed. 
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Wills;  Life  Estate,  When  Eitlaboed  into  a  Feb. 

1.  The  rule  of  law  that  a  simple  devise  of  land,  without  words  of  limita- 

tion or  description  of  the  extent  of  the  interest  devised,  creates  a  life 
estate  only,  cannot  be  made  to  yield  to  the  rule  of  construction  founded 
on  the  disfavor  with  which  partial  intestacy  is  regarded ;  but  to  enlarge 
the  estate  into  a  fee  does  not  require  the  use  of  technical  terms  or  any 
particular  form  of  words.  Any  words  which  will  sufficiently  show  the 
intention  of  the  testator  to  create  more  than  a  life  estate  will  be  given 
that  effect,  no  matter  what  their  form  may  be,  and  the  whole  will  may 
be  looked  into  in  order  to  ascertain  the  meaning  to  be  given  to  this 
particular  part;  following  McAleer  v.  Schneider ^  2  App.  D.  C.  461. 

2.  When  a  devise  of  lands  without  words  of  limitation  or  description  of 

the  extent  of  the  estate  to  be  taken  is  coupled  with  a  personal  charge 
upon  the  devisee,  in  effect  a  condition  of  the  devise,  the  operation  of 
such  a  charge  is  to  enlarge  the  life  estate  that  would  otherwise  pass, 
into  a  fee  simple. 

3.  Where  a  will  contained  six  separate  devises  of  real  estate  to  the  testa- 

tor's sons  and  daughters  and  a  grandson,  without  words  of  limitation 
or  description  of  the  extent  of  the  interest  devised,  and  the  first  devise, 
which  was  to  a  daughter,  and  which  was  apparently  of  an  excessive 
share  of  the  real  estate,  was  immediately  followed  by  a  bequest  to  her 
of  the  testator's  money  in  bank,  money  due  him,  and  his  building 
association  stock,  which  comprised  substantially  the  whole  of  his  per- 
sonal estate,  and  a  direction  that  she  was  to  pay  the  funeral  expenses 
and  any  other  legal  debts  the  testator  might  owe  and  also  to  care  for 
his  cemetery  lot,  and  such  bequest  amounted  to  a  sum  considerably  in 
excess  of  the  funeral  exx>enses  and  debts;  it  was  held  (1)  that,  under 
the  circumstances,  the  practical  effect  of  the  bequest  to  and  charge 
upon  the  first  devisee  was  the  same  as  if  the  testator  had  expressly 
directed  the  payment  of  the  funeral  expenses  and  debts  to  be  made  out 
of  the  personal  estate,  or  had  made  the  bequest  of  the  same  after  pay- 
ment of  such  expenses  and  debts;  and  (2)  that  such  charge  upon  the 
first  devisee  did  not  operate  to  enlarge  the  devise  to  her  into  a  fee, 
and  that  she  and  the  other  devisees  took  life  estates  only  in  the  land. 

No.  1318.     Submitted  June  4,  1908.     Decided  June  26,  1903. 

Hearing  on  an  appeal  by  the  complainants  from  a  decree  of 
Vol.  XXII— 25 
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the  Supreme  Court  of  the  District  of  Columbia  in  a  suit  to  con- 
strue a  last  will  and  testament  Afprmed» 

The  CousT  in  the  opinion  stated  the  case  as  follows : 

This  bill  was  filed  by  William  H.  and  James  B.  McCaffrey 
to  obtain  a  construction  of  the  will  of  Hugh  McCaffrey,  de- 
ceased. Among  the  complainants  and  defendants  are  included 
all  the  heirs  at  law  of  said  Hugh  McCaffrey,  as  well  as  certain 
persons  claiming  under  one  or  more  of  them  through  devise  and 
purchase. 

The  will  is  in  the  following  words: 

"Washington,  Uistbiot  of  Columbia, 

"April  thirtieth,  1896- 

"In  the  name  of  God,  being  now  in  good  health  and  sound  in 
mind  and  body  I  hereby  certify  and  declare  this  to  be  my  last 
will  and  testament^  hereby  annulling  and  revoking  any  and  all 
wills  previously  made. 

"I  give  and  bequeath  to  my  daughter  Mary  A.  Quigley  house 
number  301  at  southwest  corner  of  11th  and  C  streets  southeast, 
being  in  lot  number  5,  in  square  970,  with  the  store  and  dwell- 
ing, stock  and  fixtures,  and  lot  on  which  it  stands,  also  houses 
numbers  13  and  15,  6th  street  southeast  with  lots  on  which  they 
stand,  being  parts  of  lots  19  and  20  in  square  number  841,  also 
any  money  in  bank  to  my  account  at  the  time  of  my  death,  also 
any  money  due  to  me,  also  any  building  association  stock.  She 
is  to  pay  funeral  expenctes  and  any  other  l^al  debts  I  may  owe, 
also  to  care  for  my  lot  in  Mount  Olivet  oemetrey. 

"I  give  and  bequeath  to  my  son,  James  B.  McCaffrey,  house 
number  six  hundred  and  two  (602)  East  Capitol  street  and  lot 
on  which  it  stands,  being  in  lot  number  ten  (10)  in  square  num- 
ber eight  hundred  and  sixty-eight  (868). 

"To  my  son,  William  H.  McCaffrey,  I  give  and  bequeath 
house  604.  East  Capitol  street,  being  in  lot  number  ten  (10),  in 
square  number  eight  hundred  and  sixty-eight  (868)  and  lot  on 
which  it  stands. 
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^'To  my  daughter,  Lizzie  Manogue,  I  give  and  bequeath  house 
number  fourteen  hundred  and  twenty-three  (1423)  Corcoran 
street  N.  W.,  and  lot  on  which  it  stands,  being  lot  number  fifty- 
four  (54)  in  square  number  two  hundred  and  eight  (208). 

"2.  To  ray  son,  Francis  T.  McCaffrey,  I  give  and  bequeath 
house  five  hundred  and  nineteen  (519)  East  Capitol  street,  and 
lot  on  which  it  stands,  being  part  of  lot  number  twenty  (20)  in 
square  eight  hundred  and  forty-one  (841),  also  my  horse  and 
buggy, 

"And  to  my  grandson,  Frank  Foley,  I  give  and  bequeath 
house  number  one  hundred  and  twenty-one  (121)  Eleventh 
street  S.  E.,  being  in  lot  number  fourteen  (14),  square  number 
nine  hundred  and  sixty-eight  (968),  and  lot  on  which  it  stands. 

"To  my  grandson  Joseph  Quigley,  I  give  and  bequeath  my 
watch  and  chain. 

"I  hereby  name  and  appoint  as  executors  of  this  my  last  will 
and  testament,  John  E.  Herrell  and  Patrick  Maloney. 

"All  the  real  estate  herein  described  is  located  in  the  city  of 
Washington,  District  of  Columbia, 

"Hugh  McCaffhey.   [seal.]" 

The  lands  described  in  the  said  will  were  all  owned  in  fee  sim- 
ple by  the  teistator  at  the  date  thereof  and  at  his  decease. 

The  will  was  admitted  to  probate  after  a  contest  by  some  of 
the  heirs  at  law,  and  the  final  report  of  the  executors  thereof 
shows  that  after  the  payment  of  all  debts,  and  expenses  of  ad- 
ministration and  litigation,  there  remained  a  balance  of  $2,050.- 
94  from  the  proceeds  of  the  personal  estate,  which  was  paid  over 
to  the  legatee,  Mary  A.  Quigley. 

Frank  T.  McCaffrey,  one  of  the  devisees  of  Hugh  McCaffrey, 
died  October  28,  1898,  without  issue,  and  leaving  a  will  in 
which  he  devised  all  of  his  estate  to  his  sister,  Lizzie  C.  Ma- 
nogue,  and  his  brothers,  the  complainants,  to  hold  as  tenants  in 
common  in  fee  simple. 

James  13.  McCaffrey  conveyed  to  the  defendant,  George  W. 
Manogue,  the  lot  devised  to  him  by  Hugh  McCaffrey,  together 
with  all  other  interest  in  the  estate  of  the  testator.     At  the  time 
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of  the  death  of  Francis  T.  McCaffrey  he  was  in  possession  of  the 
premises,  part  of  lot  20  in  square  841,  devised  to  him  by  Hugh 
McCaffrey,  claiming  to  own  and  hold  the  same  in  fee  simple. 
The  aforenamed  devisees  of  Francis  T.  McCaffrey  obtained  a 
decree  for  the  sale  of  the  said  premises,  for  partition  among 
them.  A  sale  was  made  by  trustees  to  one  Little,  who  refused  to 
complete  the  same  on  the  ground  that  the  title  was  defective  in 
that  Francis  T.  McCaffrey  took  only  a  life  estate  under  the  will 
of  Hugh  McCaffrey.  A  proceeding  was  begun  to  compel  per- 
formance, which  was  denied  on  the  ground  that  the  purchaser 
ought  not  to  be  compelled  to  take  a  doubtful  title.  McCaffrey 
v.  Little,  20  App.  D.  C.  116. 

'  The  question  of  title  was  not  decided  in  that  case,  because  the 
majority  of  the  parties  interested  in  the  question  generally  as 
devisees  in  said  will  were  not  parties  to  the  proceeding. 

This  bill  to  obtain  construction  and  quiet  title  is  the  sequel 
of  that  proceeding. 

The  contention  of  the  complainants  is  that  each  of  the  devisees 
in  the  will  of  Hugh  McCaffrey,  under  a  proper  construction  of 
that  will,  took  an  estate  in  fee  simple. 

Upon  the  hearing  in  the  court  below  the  presiding  justice  was 
of  the  opinion  that  the  several  devisees  in  the  will  of  Hugh  Mc- 
Caffrey "took  and  acquired  each  only  an  estate  for  his  or  her 
life  respectively  in  the  several  and  respective  pieces  and  parcels 
of  real  estate  therein  devised,  and  not  an  estate  in  fee  simple, 
and  that  neither  of  said  devisees  was  enlarged  from  such  life  es- 
tate to  a  fee  simple  by  reason  of  anything  in  said  will  contained, 
or  by  reason  of  any  charge  made,  or  duty  imposed,  in  and  by  the 
terms  thereof,  upon  Mary  A.  Quigley,  one  of  the  devisees  there- 
in named." 

From  a  final  decree  in  accordance  with  this  conclusion  the 
complainants  have  taken  this  appeal. 

Mr,  0,  B.  Hallam,  Mr.  W.  M.  Hallam,  and  Mr.  A,  A.  Bimey, 
for  the  appellants : 

1.  In  case  of  a  mixed  devise  and  bequest^  in  the  same  clause, 
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the  condition  or  charge  will  be  held  to  relate  to  lie  realty  as 
well  as  to  the  personalty,  regardless  of  the  order  in  which  they 
are  enumerated,  and  regardless  of  the  value  of  the  personalty. 
Dae  V.  Holmes,  8  Dumford  &  East,  1 ;  Abbott  v.  Essex  Co.  18 
How.  202. 

The  appellees,  it  is  true,  have  shown  that  the  person- 
alty was  sufficient  to  pay  the  charges  imposed  on  Mrs.  Quigley, 
except  the  uncertain  continuing  charge  to  care  for  the  testator's 
cemeteiy  lot;  but  that  testimony  is  entirely  irrelevant.  Wes< 
V.  Fitz,  109  111.  438;  8  Powell  on  Devises  (by  Jarman),  379; 
Lithgow  v.  Kavanaugh,  9  Mass.  161 ;  Farrar  v.  Ayres,  8  Pick. 
(Mass.)  404;  8  Jarman  on  Wills,  23. 

2.  It  is  also  established  that  where,  from  the  fact  of  such  con- 
dition in  one  of  several  devises,  it  is  manifest  the  testator  in- 
tended to  pass  a  fee  in  such  devise,  tlie  fact  that  in  the  others  he 
hafi  used  similar  terms  (although  without  attaching  conditions), 
will,  in  the  absence  of  words  of  contrary  import,  establish  a  like 
intent  in  those  other  devises,  and  the  beneficiaries  will  take  in 
fee.  The  precise  point  was  passed  upon  in  Cooh  v.  Hornet,  11 
Mass.  529  (decided  in  1814).  See  also  Butler  v.  Butler,  2 
Mackey,  96,  104.  In  the  case  at  bar  tlie  intention  of  the  testa- 
tor to  devise  a  fee  to  each  devisee  cannot  be  doubted.  He  was 
providing  for  all  his  heirs,  dividing  his  estate  among  them ;  it 
is  not  in  the  least  probable  that  his  purpose  was  to  give  none  of 
them  in  fee,  and  yet  make  no  disposition  over  of  a  remainder. 

Mr.  Edwin  Forrest  and  Mr.  A.  A.  Hoehling,  Jr.,  for  the  ap- 
pellees. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court: 

It  is  a  well-settled  rule  of  law  that  a  simple  devise  of  land  in 
this  District,  without  words  of  limitation  or  description  of  the 
extent  of  the  interest  devised,  creates  a  life  estate  only.  And 
this  rule  of  law  can  not  be  made  to  yield  to  the  rule  of  construc- 
tion founded  on  the  disfavor  with  which  partial  intestacy  is  re- 
garded. McAleer  v.  Schneider,  2  App.  D.  C.  461,  467.  "At 
the  same  time,"  as  was  said  in  that  case,  "to  enlarge  the  estate 


Digitized  by  VjOOQ IC 


S90  McCaffrey  v.  manogue. 

Opinion  of  the  Court*  [22  App. 

into  a  fee  does  not  require  the  use  of  technical  terms  or  any  par- 
ticular form  of  words.  Any  words  which  will  sufficiently  show 
the  intention  of  the  testator  to  create  more  than  a  life  estate  will 
be  given  that  effect,  no  matter  what  their  form  may  be,  and  the 
whole  will  may  be  looked  into  in  order  to  ascertain  the  meaning 
to  be  given  to  this  particular  part." 

Six  separate  devises  are  contained  in  the  will  of  Hugh  Mc- 
Caffrey, and  in  no  one  of  them  are  there  words  either  indicating 
in  themselves  an  intention  of  the  testator,  or  forming  room  for 
a  construction  that  would  prevent  the  operation  of  the  positive 
rule  of  law  above  stated,  unless  they  may  be  found  in  the  first 
item  in  which  a  btfquest  of  personal  property  to  Mary  A.  Quig- 
ley  follows  the  devise  of  a  part  of  the  red  estate. 

These  words  are  contained  in  the  last  sentence  of  the  item  for 
her  benefit,  which  reads  as  follows :  "She  is  to  pay  funeral  ex- 
penses and  any  other  legal  debts  I  may  owe ;  also  to  care  for  my 
lot  in  Mount  Olivet  Cemetery." 

It  is  contended  that  these  words,  by  operation  of  another  es- 
tablished rule  of  construction,  not  only  enlarge  the  previous  de- 
vise to  Mary  A.  Quigley,  but  also  each  subsequent  uncharged  de- 
vise info  a  fee-simple  estate. 

That  rule  is  that  where  a  devise  of  lands  without  words  of 
limitation  or  description  of  the  extent  of  the  estate  to  be  taken 
is  coupled  with  a  personal  diarge  upon  the  devisee,  in  effect  a 
condition  of  the  devise,  the  operation  of  such  a  charge  is  to  en- 
large the  life  estate  that  would  otherwise  pass  into  a  fee  simple. 

As  thus  stated,  the  rule  has  been  generally  recognized  since  its 
enouncement  in  Collier  s  Case,  6  Coke,  16.  It  is  enough  for  us 
to  say  that  it  has  the  sanction  of  the  Supreme  Court  of  the 
United  States.  Wright  v.  Venn  ex  dem.  Page,  10  Wheat  208, 
231,  6  L.  ed.  303,  310;  Abbott  v.  Essex  Co.  18  How.  202,  215, 
15  L.  ed.  352,  356. 

The  difficulty  which  we  encounter  in  this  case  is  not  in  the 
ascertainment  of  the  rule,  but  in  its  application  to  the  language 
of  the  inartificial  will  that  is  the  subject  of  construction.  Ow- 
ing to  the  very  nature  of  wills,  and  the  fact  that  they  are  largely 
drawn  by  unskilled  persons,  it  is  difficult  also  to  find  a  decided 
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case  applying  a  well-known  rule  of  construction  to  the  particular 
language  of  one  will  that  will  furnish  a  certain  and  complete 
guide  for  the  interpretation  of  another.  The  decisions  which 
have  been  urged  on  behalf  of  the  appellant  as  controlling  do  not 
furnish  us  such  a  guide.  In  Abbott  v.  Essex  Co.  18  How.  211, 
15  L.  ed.  354,  the  devise  construed  read  thus : 

"Item.  I  give  to  my  two  sons,  namely  John  and  Jacob  Kitt- 
redge,  all  my  lands  and  buildings  in  Andover  aforesaid,  except- 
ing the  land  I  give  to  my  son  Thomas  aforesaid,  which  buildings 
consist  of  dwelling  houses,  bams,  corn-house,  grist  mill,  and 
dder-mill,  all  of  every  denomination ;  also  all  my  live  stock  of 
cattle,  horses,  sheep,  and  swine,  and  all  my  husbandry  utensils 
of  every  denomination,  and  all  my  tools  that  may  be  useful  for 
tending  the  mills  aforesaid ;  and  also  all  my  bonds  and  notes  of 
hand  and  book  accounts,  together  with  what  money  I  may  leave 
at  my  decease ;  and  my  wearing  apparel,  I  give  the  same  to  my 
said  sons  John  and  Jacob  Kittredge,  to  be  equally  divided  be- 
tween them ;  and  in  consideration  of  what  I  have  given  my  said 
sons  John  and  Jacob  Kittredge,  the  executor  of  this  testament, 
hereinafter  named,  is  hereby  ordered  to  see  that  all  my  just  debts 
and  funeral  charges,  together  with  all  the  legacies  in  this  will 
mentioned,  be  paid  out  of  that  part  of  my  estate  I  have  given  to 
my  two  sons  John  and  Jacob  Kittredge,  to  whom  I  give  each  one 
bed  and  bedding. 

"Item.  It  is  my  will,  that  if  either  of  my  said  sons,  namely, 
John  and  Jacob  Kittrodge,  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and  his  heirs." 

The  substantial  differences  between  that  devise  and  the  on'" 
under  consideration  here  cannot  be  better  illustrated  than  by 
quoting  the  language  of  Mr.  Justice  Grier  in  giving  construction 
to  it,  in  which  appears,  also,  the  statement  of  the  rule  before 
mentioned: 

"There  are  no  words  of  inheritance  in  this  first  clause  of  the 
devise  to  John  and  Jacob;  but  such  words  are  not  absolutely 
necessary  in  a  will  to  the  gift  of  a  fee.  The  subject  of  this  de- 
vise is  described  as  %at  part  of  my  estate.'     The  word  ^estate,' 
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or  'that  part  of  my  est^ite,'  has  always  been  construed  to  describe, 
not  only  the  land  devised,  but  the  whole  interest  of  the  testator 
in  the  subject  of  the  devise;  thus,  a  devise  of  'my  estate  consist- 
ing of  thirty  acres  of  land,  situate,  etc.,^  will  carry  a  fee.  More- 
over, the  legacy  given  for  the  maintenance  of  Sarah  Devinny,  'to 
be  paid  out  of  that  part  of  my  estate  given  to  Jdin  and  Jacob,' 
would  be  defeated  by  their  death  before  she  arrived  at  the  age  of 
18,  if  the  devise  to  them  was  a  life  estate  only.  The  intention 
of  a  testator  must  be  drawn  from  the  whole  context  of  his  will, 
And  it  is  not  necessary  to  look  alone  at  the  words  of  the  gift  itself 
to  ascertain  the  intention  of  the  testator  as  to  the  quantum  of  the 
estate  devised,  if  it  can  be  gatliered  from  expressions  used  in  any 
part  of  it,  what  he  supposed  or  intended  to  be  the  nature  and  ex- 
tent of  it  It  will  not  admit  of  a  doubt,  also,  that  the  testator 
intended  that  both  of  his  sons  should  have  the  same  estate  in  the 
devised  premises  which  were  'to  be  equally  divided  between 
them.'  John  is  charged  personally,  in  respect  of  the  estate  giv- 
en him,  with  the  payment  of  all  the  debts  and  legacies.  The 
testator  calls  it  the  'consideration'  to  be  paid  for  that  part  of  his 
estate  given  to  his  two  sons,  and  though  John  was  appointed  ex- 
ecutor, whose  duty  it  became,  as  such,  to  see  to  the  payment  of 
the  debts  and  legacies,  the  charges  are  to  be  paid  by  him  at  all 
events  out  of  the  estate  devised  to  him  and  Jacob,  and  not  out  of 
the  rents  and  profits  only.  By  their  acceptance  of  the  devise 
they  became  personally  liable.  In  such  cases  it  is  well  settled 
tliat  the  devisee  takes  a  fee,  without  words  of  inheritance." 

It  is  nnnecessary  to  refer  to  the  second  item  above  quoted  as 
also  illustrating  the  general  intention  of  the  testator. 

In  the  case  at  bar  the  devise  is  first  to  Mary  A.  Quigley  of 
specific  parcels  of  land,  followed  immediately  by  the  bequest  of 
money  in  bank,  or  due,  and  the  building  association  stock,  which, 
as  we  have  seen,  comprised  substantially  the  whole  of  the  per- 
sonal estate  of  the  testator.  Then  follows  the  separate  sentence, 
— quoted  above, — relating  to  her  payment  of  his  funeral  expen* 
fles  and  l^al  debts.  The  part  relating  to  care  of  cemetery  lot 
may  be  dismissed  as  scarcely  an  enforceable  trust  or  charge. 

The  bequest,  as  we  have  seen  also,  amounted  to  a  considerable 
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sum  in  excess  of  the  funeral  expenses  and  debts,  including  also 
the  unanticipated  expense  attending  a  contest  of  the  will. 

This  personalty  was,  of  course,  the  primary  fund  for  the  dis- 
charge of  these  obligations,  and  there  were  no  legacies  charged 
upon  the  estate  at  all. 

When  we  look  to  the  remaining  devises,  five  in  number,  we 
find  that,  instead  of  aiding  the  construction  as  to  be  given  item 
1,  they  seem  to  militate  against  it  They  are  simple  devises  of 
specific  lands  and  nothing  more,  and  the  language  to  that  extent 
is  identical  with  the  words  of  the  devise  in  item  1. 

This  being  the  case,  the  appellants  have  been  compelled  to 
contend,  also,  that  these  devisees  took  in  fee,  because  the  addi- 
tional words  in  item  1  enlarged  the  life  estate  therein  to  a  fee. 
This  construction  is  the  necessary  incident  of  the  first,  or  else  we 
contemplate  the  testator  as  artfully  giving  the  greater  part  of  his 
estate  to  Mary  A.  Quigley  in  fee  and  leaving  her  free  to  claim 
an  heir's  portion  in  the  remaining  devises  after  the  limitation  of 
the  estate  for  life. 

On  the  other  hand,  would  it  not  be  more  reasonable  and  just 
to  infer  that  the  testator,  who  certainly  knew  that  a  large  surplus 
would  remain  of  the  personal  estate  given  to  Mary  A.  Quigley 
after  discharging  the  small  debts  and  funeral  expenses  directed 
to  be  paid  by  her,  had  no  idea  of  subjecting  her  to  a  charge  in 
respect  of  the  previously  devised  real  estate  ? 
.  To  reinforce  their  argument  counsel  advert  to  the  rule  of  con- 
struction founded  on  the  presumption  against  partial  intestacy ; 
but  this,  as  we  have  seen,  cannot  be  made  to  override  the  positive 
rule  of  law  that  requires  either  express  words  of  limitation  or 
language  reasonably  indicating  an  intention  to  create  more  than 
a  life  estate. 

Concede  it  to  be  probable  that  the  unlearned  testator  supposed 
he  was  giving  a  fee  in  each  devise  by  the  terms  used,  yet  that 
supposition  cannot  be  invoked  to  control  the  settled  meaning  of 
his  language.  As  was  said  by  Mr.  Justice  Story  in  Wright  v. 
Denn  ex  dem.  Page,  10  Wheat  204,  228,  6  L.  ed.  303,  309 :  "It 
is  not  sufiicient  that  the  court  may  entertain  a  private  belief  that 
the  testator  intended  a  fee ;  it  must  see  that  he  has  expressed  that 
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intention,  with  reasonable  certainty,  on  the  face  of  his  will,  for 
the  law  will  not  suifer  the  heir  to  be  disinherited  upon  conject- 
ure. He  is  favored  by  its  policy ;  and,  though  the  testator  may 
disinherit  him,  yet  the  law  will  execute  that  intention  only  when 
it  is  put  in  a  clear  and  unambiguous  shape." 

Upon  the  point  that,  if  the  first  devise  be  enlarged  by  the 
charge  imposed  upon  tlie  devisee,  the  same  enlargement  must  fol- 
low in  all  the  subsequent  devises,  counsel  rely  strongly  upon  the 
case  of  Cook  v.  Holmes,  11  Mass.  528.  In  that  case  two  par- 
cels were  devised  to  children  conditioned  upon  their  payment  of 
certain  charges,  and  the  third  to  a  grandson  without  condition ; 
no  words  of  inheritance  were  used.  The  effect  of  the  charge  in 
the  first  two  was  held  to  indicate  an  intention  to  give  the  fee, 
and  it  was  also  held  that  the  grandson  took  in  fee ;  but  not  be- 
cause of  the  construction  given  to  the  first  two. 

An  examination  of  the  opinion  shows  that  the  court  found  nu- 
merous expressions  in  other  parts  of  the  will  indicating  the  in- 
tention of  the  testator  to  devise  the  fee  throughout ;  and  reciting 
some  of  the  other  items,  pointed  out  certain  results  that  would 
follow  a  contrary  construction,  saying  of  one  of  these:  "This 
would  be  an  absurdity  which  ought  not  to  be  imputed  to  the  tes- 
tator." 

Were  it,  then,  conceded  that  the  effect  of  the  charge  upon  Mary 
A.  Quigley  was  to  enlai^  the  devise  to  her  into  a  fee,  we  would 
be  constrained  to  deny  its  operation  as  working  the  enlargement 
of  the  remaining  devises.  Giving  it  this  limited  effect  would 
work  the  injustice  of  securing  to  her  and  her  heirs  a  large  part 
of  the  estate,  and  then  letting  her,  or  them,  in  to  claim  an  equal 
share  in  the  reversion  upon  the  termination  of  the  life  estates  of 
the  remaining  devisees.  We  cannot  presume  that  this  result 
was  within  the  contemplation  of  the  testator. 

As  we  have  before  suggested,  the  testator  died  practically  free 
from  debt;  he  knew  of  what  his  personal  property  consisted 
when  he  gave  it  all,  substantially,  to  Mary  A.  Quigley,  in  connec- 
tion with  an  apparently  excessive  share  of  his  landed  property ; 
and  that  a  large  surplus  must  necessarily  remain  to  her  after  the 
discharge  of  all  possible  demanda  and  expenses.     Presumably, 
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he  knew  that  this  personal  property  was  first  charged  by  law 
with  the  payment  of  debts  and  expenses.  Having  made  the  de- 
vise and  bequest  in  one  sentence,  he  then  added  the  separate  sen- 
tence: "She  is  to  pay  funeral  expenses,  and  any  other  legal 
debts  I  may  owe,"  etc. 

Under  all  the  surrounding  circumstances,  the  practical  effect 
of  this  clause  would  seem  to  be  the  same,  substantially,  as  if  he 
had  expressly  directed  the  payment  to  be  made  otU  of  said  per- 
sonal estate,  or  had  made  the  bequest  of  the  same  after  the  pay- 
ment of  funeral  expenses  and  debts. 

The  following  cases,  while  not  directly  in  point,  tend  to  sup- 
port this  conclusion.  Moor  v.  Denn  ex  dem.  Mellor,  2  Bos.  & 
P.  247,  253 ;  Jackson  ex  dem.  Harris  v.  Uarris,  8  Johns.  141, 
14C. 

Believing  that  the  construction  decreed  by  the  learned  jus- 
tice who  presided  at  the  hearing  comes  nearer  carrying  out  the 
intention  of  the  testator  than  any  other  that  is  permitted  by  posi- 
tive rules  of  law  which  we  must  follow,  and  comes  nearer  doing 
complete  justice  between  all  the  parties  at  interest  than  any 
other  that  might  be  given,  his  decree  will  be  affirmed.  It  is  so 
ordered,  and  that  the  costs  be  taxed  against  all  the  parties  in  the 
proportion  as  their  interests  may  appear,  and  that  the  cause  be 
remanded  to  the  court  below  that  the  costa  may  be  apportioned 
in  accordance  with  this  decision.  Affirmed. 


HILL  V.  THE  UNITED  STATES.* 


CamnfAL  Law  aitd  Pbocedube;  Murdeb;  Trial;  New  Trial. 

1.  All  crimes  and  criminal  procedure  known  to  the  common  law  are  still 

in  force  in  this  District,  except  as  otherwise  provided  by  statute. 

2.  The  definition  of  murder  given  in   f   79S,  District  of  Columbia  Code, 

*In8anify  of  Accused. — ^As  to  insanity  after  commission  of  criminal 
act.  see  the  presentation  of  the  authorities  in  editorial  note  to  Baughn  ▼• 
State,  38  L.  R.  A.  677. 
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namely, — ^"Whoever,  being  of  sound  memory  and  discretion,  purposely, 
and  either  of  deliberate  and  premeditated  malice,  or  by  means  of  poison, 
or  in  perpetrating,  or  in  attempting  to  perpetrate,  any  offense  punish- 
able by  imprisonment  in  the  penitentiary,  kills  another," — ^is  not  a 
new  or  statutory  definition  of  murder,  but  is  simply  the  common-law 
definition  of  that  crime. 
8.  It  is  not  essential  to  the  validity  of  an  indictment  for  murder  that  it 
charge  that  the  accused  was  of  sound  memory  and  discretion  at  the 
time  of  the  commission  of  the  crime. 

4.  It  is  not  error  for  the  trial  court,  in  a  murder  trial  in  which  the  accused 

offers  no  affirmative  evidence  that  he  was  insane  at  the  time  the  crime 
was  committed,  but  rests  his  case  upon  the  testimony  of  the  prosecu- 
tion, to  interrupt  counsel  for  the  accused  while  urging  to  the  jury  that 
they  might  lawfully  infer  that  the  accused  was  insane  at  the  time  of 
the  homicide  from  the  mere  circumsttmoes  of  the  atrocity  and  publicity 
attending  the  commission  of  the  crime  diarged,  and  to  say  that  the 
jury  are  not  at  liberty  to  draw  such  an  inference. 

5.  Affidavits  containing  statements  of  declarations  made  to  the  affiants  by 

one  convicted  of  murder,  and  conversations  between  them  and  the  con- 
vict, unsupported  by  an  affidavit  of  the  convict  that  he  did  not  know 
at  the  time  of  the  trial  by  whom  such  declarations  could  be  proved, 
will  not  justify  the  granting  of  a  motion  called  a  motion  in  arrest 
of  judgment,  filed  after  a  motion  for  a  new  trial  has  been  overruled  and 
judgment  and  sentence  pronounced. 

6.  The  granting  or  refusing  of  a  motion  for  a  new  trial  is  within  the  dis- 

cretion of  the  trial  court,  and  its  action  is  not  reviewable  on  appeaL 

No.  1822.     Submitted  June  5,  1903.     Decided  June  25,  1908. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment  and 
sentence  of  the  Supreme  Court  of  the  District  of  Columbia  upon 
the  verdict  of  a  jury  finding  him  guilty  of  murder  in  the  first 
degree.  AffirmecL 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  C.  0.  Bradsh-aw  and  Mr.  J.  C.  Welles^  for  the  appellant: 

1.  The  Code,  in  defining  the  crime  of  murder  in  the  first  de- 
gree, sets  out,  as  one  of  the  essential  elements,  that  the  person 
committing  it  must  be  of  sound  memory  and  discretion.  There- 
fore, an  omission  to  allege  this  ingredient  of  the  offense  is  fataL 
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There  is  no  ooimnon-law  jurisdiction  of  crimes  in  the  courts 
of  tlie  United  States.  Such  is  the  express  holding  of  the  United 
States  Supreme  Court.  United  States  v.  Eaton,  144  U.  S.  677, 
and  cases  cited.  So  that  every  criminal  offense  is  wholly  statu- 
tory; and  all  the  authorities  agree  that,  in  regard  to  statutory 
crimes,  all  indictments  must  state  all  the  facts  and  circumstan- 
ces \fiiich  constitute  the  definition  of  the  offense  in  the  act ;  and 
every  ingredient  of  which  the  offense  is  composed  must  be  set 
forth  with  clearness  and  certainty ;  so  that  the  omission  of  any 
fact  or  circumstance  necessary  to  constitute  the  offense,  in  an  in- 
dictment for  murder,  is  necessarily  fatal.  United  States  v. 
Cniikshanks,  92  U.  S.  542 ;  State  v.  Vevrill,  54  Me.  408 ;  Com- 
monwealth  v.  Terry,  114  Mass.  263 ;  Foster  v.  State,  74  Tenn. 
213.  And  no  omission  in  setting  forth  all  the  ingredients  of  an 
offense  can  be  supplied  by  evidence  or  innuendo.  The  charge 
must  be  made  directly,  and  not  inforentially  or  by  way  of  recit- 
al. State  V.  Henderson,  1  Rich.  L.  (S.  C.)  179;  Pettibone  v. 
UrUted  States,  148  U.  S.  195.  And  where  a  statute  inflicts  a 
penalty  upon  persons  of  a  certain  description  only,  an  indict- 
ment must  aver  all  the  facts  necessary  to  show  that  the  defend- 
ant was  a  person  of  that  description  at  the  time  of  committing 
the  act  United  States  v.  McCoi-micJc,  1  Cranch  0.  C.  593; 
State  V.  Sloan,  67  N.  C.  357.  See  also  Rosier  v.  People,  8 
Mich  431 ;  State  v.  Wright,  52  Ind.  307 ;  United  States  v.  Dick- 
ey, 1  Morris,  412.  Inasmuch  as  the  crime  of  murder  is,  by  the 
Code,  divided  into  three  degrees,  the  indictment  must  clearly  de- 
fine which  degree  a  defendant  is  to  be  tried  for,  so  as  to  afford 
him  requisite  notice  thereof. 

2.  A  necessary  ingredient  in  the  crime  of  murder  in  the  first 
degree  is  premeditation.  Of  this  premeditation  the  evidence 
adduced  in  this  case  shows  no  trace.  Under  the  Code  of  this 
District,  as  well  as  elsewhere,  proof  of  the  fact  of  killing  does 
not  raise  a  presumption  of  premeditation  such  as  makes  the  of- 
fense murder  in  the  first  degree,  and  the  use  of  a  deadly  weapon 
only  raises  a  presumption  of  malice,  and  not  of  premeditation 
and  design.  Where  the  killing  has  been  proved,  on  a  trial  for 
murder,  the  presimiption  is  that  it  was  done  without  premedita- 
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tion,  and  is  murder  in  the  second  degree;  and,  unless  this  pre- 
sumption is  annulled  by  the  evidence,  tlie  jury  must  acquit  the 
defendant  of  murder  in  the  first  degree.  Stokes  v.  People,  53 
I^".  Y.  164;  State  of  North  Carolina  v.  Oomell,  74  Fed.  734; 
State  V.  Adin,  7  Ohio  Dec  25.  Beyond  the  bare  fact  of  killing, 
there  is  no  evidence  in  this  case  to  show  premeditation,  or  to 
show  the  motive  with  which  the  defendant  went  to  the  home  of 
his  wife  on  the  fatal  evening  of  the  tragedy.  If  it  is  a  rational 
act  rationally  done,  it  is  strong  evidence  of  a  strong  mind ;  if  it 
is  an  irrational  act,  or  done  in  an  irrational  manner,  it  is  regard- 
ed ab  evidence  of  insanity.     Anderson  v.  State,  43  Conn.  672. 

8.  The  court  below  had  no  right  whatever  to  arrest  the  argu- 
ment of  counsel  to  interject  an  instruction  to  the  jury  that  "no 
evidence  had  been  offered  even  tending  to  show  that  the  defend- 
ant was  insane."  What  the  facte  in  evidence  tended  to  prove 
and  the  weight  and  sufficiency  thereof  belonged  exclusively  tx) 
the  jury  to  determine ;  and  counsel  had  a  right  to  draw  the  in- 
ference of  a  want  of  sound  memory  and  discretion  from  the  evi- 
dence adduced  by  the  prosecution ;  that  is,  to  show  that  the  facts 
in  evidence,  when  considered  together,  justified  that  inference. 
United  States  v.  Davis,  160  U.  S.  469. 

4.  The  court  erred  in  refusing  the  prayers  of  the  defendant  for 
instructions  to  the  jury  [for  prayers,  see  footnote  on  p.  404,  Re- 
i»o»TEa] .  Prayer  No.  3  was  declined  because  the  court  declared 
that  there  was  no  evidence  of  good  character ;  whereas,  the  testi- 
mony of  James  H.  Bradford  was  directly  on  that  point.  The 
correctness  of  the  prayer  in  law  is  amply  shown  by  the  authori- 
ties :  People  v.  Ashe,  44  Cal.  288 ;  United  States  v.  Gunnell, 
5  Mackey,  196;  Kistler  v.  State,  54  Ind.  400;  People  v.  Van 
Dam,  107  Mich.  425 ;  Stewart  v.  State,  22  Ohio  St.  477 ;  People 
V.  Pollock,  51  Hun  (N.  Y.)  613.  Prayer  No.  4  was  also 
summarily  dismissed  for  a  like  reason.  Its  correctness  in  law 
is  likewise  well  settled.  Baker  v.  State,  N.  J.  Law,  46 ;  State  v. 
Northrup,  48  la.  583;  Hanney  v.  Commonwealth,  116  Pa.  St 
322;  Heine  v.  Commonwealth,  91  Pa.  St.  145.  Prayer  No. 
0,  as  a  definition  of  insanity,  was  refused.  It  is  sustained  by 
authority,  however.     Waters  v.  Insurance  Co.  2  Fed.  Rep.  894 ; 
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Seamen's,  etc.,  v.  Hopper,  33  N.  Y.  619 ;  Biggs  v.  Society,  95 
N.  Y.  503.  Prayer  No,  8  merely  affirms  that  all  the  ingre- 
dients of  a  crime  must  be  proved.  This  the  court  negatived,  al- 
though we  submit  whether  it  is  not  strictly  correct  in  law  and 
applicable  to  the  case  as  herein  is  previously  shown.  Prayer 
Xo.  9  was  declined,  although  th*^  most  solemn  confession  of  one 
accused  of  murder  in  the  first  degree,  even  made  in  open  courts 
is  not  received, — ^that  is,  such  a  person  is  not  permitted  to  plead 
guilty.  To  refuse  this  prayer  was  manifestly  error,  although, 
it  is  true,  there  is  no  actual  confession  in  this  case  of  a  premedi- 
tated murder,  and  the  source  of  the  so-called  confession  is,  of 
necessity,  very  suspicious.  Prayer  No.  12  surely  ought  to 
have  been  granted,  containing,  as  it  does,  an  elementary  princi- 
ple of  law  strictly  applicable. 

5.  The  record  shows  the  absence  of  defendant  during  impor- 
tant proceedings  in  his  case.  An  accused  person  is  entitled, 
as  a  privilege  which  he  himself  caniiot  waive,  to  be  present  at 
every  stage  of  the  proceedings  against  him.  The  record  herein 
notes  his  presence  in  arraignment,  in  the  hearing  on  the  motion 
to  quash  the  indictment,  and  the  trial;  also  in  proceedings  on 
motion  for  arrest  of  judgment  and  new  trial,  and  on  sentence 
and  appeal ;  but  the  proceedings  on  the  motion  to  vacate  the  judg- 
ment occurred  wholly  in  his  absence,  which  was  error,  such  pro- 
ceedings being  of  vital  interest. 

6.  The  court  erred  in  refusing  to  vacate  the  judgment  on  the 
ground  of  newly  discovered  evidence.  It  is  a  universal  rule  of 
law  that  a  discovery  of  important  evidence  justifies  and  requires 
a  new  trial,  either  in  a  civil  or  criminal  cause,  and  especially  in 
a  case  where  the  loss  of  life  or  liberty  is  involved.  And,  in  ad- 
dition to  this,  there  is  a  special  rule  of  the  supreme  court  of  the 
District,  namely,  rule  79,  page  80,  of  the  rules,  requiring  this. 

Mr.  Morgan  H.  Beach,  United  States  Attorney  for  the  Dis- 
txict  of  Columbia,  and  Mr.  Thomas  C.  Taylor,  Assistant^  for  the 
United  States. 
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Mr.  Chief  Justice  Alvby  delivered  the  opinion  of  the  Court: 

The  appellant  was  indicted  for  the  murder  of  his  wife,  Carrie 
Theoda  Hill,  and  was  tried  and  convicted  of  murder  in  the  first 
degree,  and  was  thereupon  sentenced  1x>  be  hung,  by  the  supreme 
court  of  this  District ;  and  he  has  taken  this  appeal. 

By  the  indictment  it  is  charged  that  the  accused,  on  the  8th 
day  of  November,  1902,  with  force  and  arms,  at  the  District  of 
Columbia,  upon  a  certain  Carrie  Theoda  Hill  feloniously,  pur- 
posely, and  of  his  deliberate  and  premeditated  malice  did  make 
an  assault,  and  her  the  said  Carrie  Theoda  Hill  then  and  there 
feloniously,  purposely,  and  of  his  deliberate  and  premeditated 
malice  did  kill  and  miirder ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peaoe  and  govern- 
ment of  the  United  States. 

A  motion  to  quash  the  indictment  was  entered  by  the  accused, 
upon  the  ground  that,  the  indictment  being  for  murder,  it  was 
not  alleged  therein  that  the  accused,  at  the  time  of  committing 
the  crime  charged,  was  of  sound  memory  ofid  discretion,  accord- 
ing to  the  definition  of  murder  contained  in  section  798  of  the 
Code  of  law  of  this  District,  which  went  into  operation  from  and 
after  the  1st  day  of  January,  1902.  The  motion  was  overruled, 
and  the  accused  excepted  to  the  ruling. 

The  section  of  the  Code  referred  to  declares  that  "whoever, 
being  of  sound  memory  and  discretion,  purposely,  and  either  of 
deliberate  and  premeditated  malice,  or  by  means  of  poison,  or  in 
perpetrating,  or  in  attempting  to  perpetrate,  any  offense  punish- 
able by  imprisonment  in  the  penitentiary,  kills  another,  is  guilty 
of  murder  in  the  first  degree." 

On  the  part  of  the  accused  it  is  contended  that,  as  the  United 
States  has  no  common-law  criminal  jurisdiction,  and  no  power 
over  crimes  at  the  common  law  except  such  as  and  in  the  manner 
provided  by  statute,  therefore,  all  the  constituents  that  enter 
into  and  are  essential  to  constitute  the  crime  of  murder,  as  de- 
fined by  the  section  798  of  the  Code  above  quoted,  should  be 
averred  on  the  face  of  the  indictment,  in  order  to  make  out  the 
statutory  offense  of  murder;  and  because  of  the  omission  of 
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such  averment  the  indictment  is  fatally  defective  and  should  be 
quashed. 

But  it  is  overlooked  that  the  common  law  of  crimes  as  it  ex- 
isted in  the  State  of  Maryland  in  1801  was  declared  to  be  in 
force  in  this  District  by  the  act  of  Congress  of  February  27, 
1801,  and  that  it  has  remained  in  force  here  ever  since,  as  part 
of  the  legal  system  of  the  District  By  express  provision,  it  is 
retained  and  made  to  co-exist  with  the  provisions  of  the  Code 
in  all  respects,  except  where  it  has  been  repealed  or  modified 
by  statutory  provision.  The  oonunon-law  procedure,  in  all  mat- 
ters relating  to  crime,  was  in  force  at  the  date  of  the  cession  of 
this  District  by  the  State  of  Maryland,  and  still  continues  in 
force  here  in  all  cases  except  where  special  provision  is  made 
by  statute  to  the  exclusion  of  the  common-law  procedure.  All 
crimes,  therefore,  and  their  appropriate  and  settled  forms  of  pro- 
cedure for  enforcement,  known  to  the  common  law,  except  as 
otherwise  provided  by  statute,  are  still  in  force  in  this  District 
Such  has  been  the  recognized  and  adopted  view  of  the  subject, 
both  by  the  courts  and  the  Congress  of  the  United  States,  ever 
since  the  oi^anizatioin  of  Uie  District  as  the  seat  of  government 
Hence,  the  act  of  Congress  of  March  2,  1831  (4  Stat  at  L.  448, 
chap.  37),  known  as  the  penal  or  crimes  act,  recognized  pre- 
existing crimes  and  prescribed  the  punishment  therefor,  but  did 
not  undertake  to  define  and  declare  such  offenses  ab  initio.  By 
§  14  of  that  act  it  was  provided  that  all  capital  felonies  and 
crimes  in  the  District  of  Columbia,  not  therein  specially  pro- 
vided for,  except  murder,  treason,  and  piracy,  should  thereafter 
be  punished  by  imprisonment  in  the  penitentiary;  and  by  §  15 
it  was  declared  that  every  other  felony,  misdemeanor,  or  of- 
fense not  provided  for  by  that  act  might  and  should  be  punished 
as  theretofore,  except^  etc. ;  and  by  §  16  it  was  declared  that  all 
definitions  and  descriptions  of  crime,  etc.,  and  every  other  mat- 
ter not  provided  for  in  that  act,  should  be  and  remain  as  there- 
tofore. And  there  has  been  no  subsequent  legislation  of 
Congress  that  has  made  a  different  provision  in  respect  to 
the  definition  and  essential  elements  of  crime,  nor  prescribed 
any  new  fonns  of  procedure  for  the  crimes  referred  to  in  the 
Vol.  XXII— 9« 
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act  of  1831,  different  from  such  as  obtained  and  has  been  adopted 
in  practice  under  the  common  law. 

The  definition  of  murder  as  given  in  §  798  of  the  Code 
is  the  common-law  definition  of  that  crime,  as  we  find  it  in  the 
4th  book  of  Blackstone's  Commentaries,  page  195,  transcribed 
from  the  3d  Institute  of  Coke,  page  47.  It  is  not,  therefore^ 
a  new  or  statutory  definition  of  murder,  but  simply  the  common- 
law  definition  of  that  crime.  The  indictment  here  is  in  the 
regular  and  long  approved  common-law  form,  and  the  court  be- 
low was  clearly  right  in  refusing  to  quash  it  for  the  reason  as- 
signed in  the  motion.  Indeed,  it  was  not  necessary,  in  any  view 
of  the  case,  to  charge  that  the  accused  was  of  sound  mind  and 
discretion,  as  essential  to  the  validity  of  the  indictment  2 
Bishop,  Crim.  Proc  §  669. 

Upon  the  motion  to  quash  being  overruled,  the  accused  pleaded 
not  guilty,  and  the  trial  was  thereupon  had,  and  the  verdict  of 
guilty  rendered. 

It  was  shown  in  proof  that,  on  the  8th  day  of  November,  1902^ 
at  No.  315  Missouri  avenue,  northwest,  in  the  city  of  Washing- 
ton, Carrie  Theoda  Hill,  the  wife  of  the  accused,  received  mortal 
pistol  shot  wounds  from  the  hands  of  the  accused,  of  which  she 
died  on  the  12th  day  of  November,  1902,  at  a  hospital  inthiscity. 
That  the  accused,  about  one  week  prior  to  the  shooting  of  his 
wife,  voluntarily  left  her  home  at  No.  315  Missouri  avenue,  where 
the  accused  and  deceased  had  been  living  togeAer ;  and  at  the 
time  the  accused  left  he  declared  that  he  was  leaving  his  wife 
pennanently,  and  that  he  did  not  intend  ever  to  return.  That 
after  this  separation,  on  Sunday  before  the  shooting  of  his  wife^ 
the  accused  declared  that  he  had  left  his  wife  for  good,  applying 
to  her  the  opprobrious  epithets  of  a  "damned  whore  and  bitch :'' 
That  he  purchased  the  pistol  with  which  he  shot  the  deceased 
about  two  days  before  the  shooting,  and  that^  after  his  arrest, 
he  declared  that  he  had  purchased  the  pistol  for  the  purpose  of 
shooting  his  wife.  That  on  the  evening  of  the  shooting  the  ac- 
cused entered  the  house  where  his  wife  lived,  unobserved,  about  6 
o'clock,  and  just  after  dark,  and  that  his  presence  in  the  house 
was  not  known  until  he  suddenly  emerged  from  a  dark  hall  and 
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entered  the  dining  room,  where  the  deceased  and  several  persons 
were  seated  at  the  table:  That  on  entering  the  dining  room, 
the  accused  said,  speaking  in  his  ordinary  tone  of  voice,  "Good 
evening,  ladies  and  gentlemen :"  that  he  then  walked  around  the 
table,  and,  approaching  the  deceased,  his  wife,  he  said  to  her, 
"Hello,  Carrie,"  and  thereupon  immediately  fired  three  shots 
at  her,  each  shot  taking  effect  upon  her  body,  inflicting  mortal 
wounds:  that  the  accused  then  turned  to  Bertha  A.  Marsden, 
a  thirteen-year-old  daughter  of  his  wife  by  a  former  husband, 
and  fired  one  shot  at  her,  which  did  not  hit  her,  but  struck  the 
wall  close  to  her  head ;  that  the  accused  then  left  the  house  by 
way  of  the  back  door,  and  was  soon  thereafter  apprehended  in 
a  shed  in  the  rear  of  the  adjoining  house. 

The  prosecution  further  proved  that  the  accused,  when  ar- 
rested, was  asked  where  the  pistol  was,  and  his  reply  to  the  of- 
ficer was,  "There  it  is," — the  pistol  was  lying  on  the  ground 
near  by,  and  he  then  and  there  said  to  the  oflScer,  "That  is  what 
I  killed  the  bitch  with,  and  if  I  did  not  kill  her  I  made  the  sad- 
dest mistake  of  my  life."  That  the  accused  was  immediately 
brought  out  through  the  house  to  the  front  of  the  same,  and  that 
he  then  and  there  said:  "Here  am  I, — look  at  me;  I  did  it^ 
and  if  I  did  not  finish  her  it  is  the  saddest  thing  of  my  life." 
It  was  also  proved  that  the  accused  and  his  wife  were  married 
about  six  years  prior  to  the  date  of  the  shooting,  and  that  they 
had  not  lived  happily  together.  That  the  accused  on  various  oc- 
casions cursed  her  and  knocked  her  about;  that  on  one  occasion 
he  attempted  to  cut  the  throat  of  the  deceased,  and  had  kicked 
her  in  the  side  and  thereby  caused  a  serious  tumor;  and  that, 
on  another  occasion,  a  police  officer  was  called  to  the  house  to 
protect  the  deceased,  and  while  there  he  saw  the  accused  assault 
the  deceased.  That  the  accused  for  several  years  prior  to  the 
shooting  had  manifested  great  and  repeated  cruelty  toward  his 
wife ;  that  since  their  marriage  they  had  lived  together  part  of 
the  time,  and  at  other  times  the  accused  had  lived  apart  from  the 
deceased,  and  as  an  inmate  of  the  Soldier's  Home,  at  Hampton, 
Virginia,  That  the  accused  had  returned  to  live  with  the  de- 
ceased on  the  day  before  Decoration  Day,  1902,  and  had  re- 
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mained  with  his  wife  down  to  about  one  week  or  ten  days  before 
the  tragedy,  when  he  voluntarily  went  away.  That  the  accused 
had  previously  been  arrested  for  knocking  the  deceased  down, 
and  for  choking  and  cursing  her.  Upon  some  of  these  occasions 
of  violence  and  abuse  of  his  wife  the  accused  is  described  as  hav- 
ing been  drinking. 

Upon  the  close  of  the  evidence  for  the  prosecution,  there  was 
but  a  single  witness  called  for  the  defense,  and  that  witness  was 
James  H.  Bradford,  who  testified  that  he  became  acquainted 
with  the  accused  about  seven  years  prior  to  the  time  of  the  shoot- 
ing, and  knew  him  for  about  two  years  succeeding  his  first  ac- 
quaintance with  him ;  and  that  during  that  time  the  accused  was 
of  a  quiet  and  peaceful  disposition;  but  that  witness  had  no 
knowledge  of  the  accused  during  the  five  years  preceding  the 
shooting  of  the  wife  of  the  accused.  This  was  all  the  evidence 
given  on  the  part  of  the  defense. 

After  the  evidence  was  all  in,  there  were  thirteen  prayers,  or 
general  propositions,  for  instruction  to  the  jury,  offered  on  the 
part  of  the  defense.  Some  of  these  prayers  were  granted  as 
presented,  and  some  of  them  modified  by  the  court,  and  granted 
as  modified.  But  prayers  numbered  3,  4,  6,  8,  9,  10, 11,  12,  and 
13  were  refused  by  the  court  in  the  forms  and  terms  as  offered, 
and  an  exception  to  such  refusal  was  noted.*    At  the  conclusion 

*The  following  were  the  prayers  offered  on  behalf  of  the  defendant: 

1.  That  the  law  presumes  the  defendant  to  be  innocent  of  the  crime 
charged  against  him  in  the  indictment  until  he  is  proved  guilty  by  the  evi- 
dence beyond  a  reasonable  doubt,  and  this  presumption  of  the  law  continues 
throughout  the  trial  of  the  cause,  step  by  step,  and  the  jury  should  en- 
deavor to  reconcile  all  the  evidence  with  this  presumption.     (Granted.) 

2.  That  the  Code  of  the  District  of  Columbia  divides  the  crime  of  nlur- 
der  into  degrees,  namely,  murder  in  the  first  degree,  murder  in  the  seoond 
degree,  and  manslaughter.  Under  such  statute,  proof  of  the  fact  of  inten- 
tional killing  merely  does  not  raise  a  presumption  of  premeditation  such  as 
makes  the  offense  murder  in  the  first  degree.  And  the  use  of  a  deadly  weapon 
only  raises  a  presumption  of  malice,  and  not  of  premeditation  and  design. 
[Where  the  killing  has  been  proved  on  a  trial  for  murder,  the  presumption 
is  that  it  was  done  without  premeditation,  and  is  murder  in  the  second  de- 
gree. Andy  unless  this  presumption  is  annulled  by  the  evidence,  the  jury 
must  acquit  the  defendant  of  murder  in  the  first  degree.]  (Granted  aa 
modified,  the  modification  consisting  of  striking  out  that  portion  in  brack- 
ets.) 

3.  That  in  the  consideration  of  a  verdict,  the  jury  should  bear  in  mind 
that  evidence  of  good  character  is  always  a  fact  to  be  weighed,  whether 
the  ease  is  doubtful  or  not.    Character  is  entitled  to  considemtion  in  ever/ 
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of  the  argument,  however,  the  court,  in  a  very  full  and  clear 
charge  to  the  jury,  covered  all  the  grounds  of  the  defense,  and  in 
a  manner  in  every  respect  as  favorable  to  the  accused  as  he  in 
justice  could  request. 

In  the  course  of  the  argument  to  the  jury,  one  of  the  counsel 
for  the  defense  was  contending  that  the  jury  had  a  right  to  deteiv 
mine  that  the  accused  was  insane  at  the  time  of  the  homicide, 
from  the  mere  circumstance  of  the  extreme  atrocity  and  publicity 
of  the  homicide.  Whereupon  the  court  interrupting,  advised 
counsel  so  arguing  that  the  jury  could  not  predicate  the  insanity 
of  the  accused  upon  the  mere  circumstance  of  atrocity  and  pub- 
licity attending  the  tragedy.  The  counsel  thereupon  discontin- 
ued his  address  to  the  jury,  but  reserved  an  exception  to  the 

criminal  cause,  and  it  is  for  the  jury  to  assign  its  value  upon  a  comparison 
of  all  the  facts  and  circumstances  which  envelop  the  transaction.  And  evi- 
dence of  good  character  is  to  be  taken  into  consideration  by  the  jury  un- 
aer  all  circumstances.  And  it  is  admissible  in  order  to  create  a  reasonable 
doubt.  And  when  it  does  this  the  defendant  must  be  acquitted.  (Re- 
jected on  the  ground  that  no  evidence  of  good  character  was  offered.) 

4.  In  all  criminal  trials  it  is  the  right  of  the  accused  to  have  all  the 
relevant  testimony,  including  that  relating  to  his  good  character,  consid- 
ered by  the  jury,*  and  if  on  such  consideration  there  exists  a  reasonable 
doubt  pf  his  guilt,  even  though  that  doubt  be  engendered  by  his  good  char- 
acter, he  is  entitled  to  an  acquittal.  And  it  is  for  the  jury  to  determine 
the  weight  of  evidence  tending  to  establish  the  previous  good  character 
of  the  defendant,  as  they  would  that  of  any  other  fact  in  evidence.  Such 
evidence  is  to  be  regarded  as  evidence  of  a  substantial  character  like  any 
other  fact  tending  to  establish  defendant's  innocence.  Such  evidence  is  not 
a  mere  makeshift,  but  is  positive,  and  may  of  itself,  by  the  creation  of  a 
reasonable  doubt,  produce  an  acquittal.     (Rejected.) 

5.  That  to  constitute  murder  in  the  s^»nd  degree  under  the  Code  of  the 
District  of  Columbia,  it  is  necessary  to  prove  malice  aforethought.  The 
definition  of  malice  aforethought  is  malice  thought  of  beforehand.  And, 
unless  this  is  proved  beyond  a  reasonable  doubt,  the  defendant  must  be  ac- 
quitted of  murder  in  the  second  degree.     (Qranted.) 

6.  In  Jaw,  a  man  is  insane  when  he  "is  not  capable  of  understanding  ( V) 
that  a  desi^  is  imlawful,  or  that  an  act  is  morallv  wrong,  or,  (2)  under- 
standing this,  when  he  is  unable  to  control  his  conduct  in  the  light  of  such 
loiowledge.  When  a  person  is  moved  to  the  commission  of  an  unlawful  act 
by  an  insane  impulse,  controlling  his  will  and  judgment,  it  is  wholly  im- 
material upon  wnat  subject,  so  that  the  insane  impulse  leads  to  the  com- 
mission of  the  act.  If  a  person,  persistently  believing  supposed  facts, 
which  have  no  real  existence,  against  all  evidence  and  probability,  and 
conducting  himself  upon  the  assumption,  is,  so  far  as  such  facts  are  con- 
cerned, under  an  insane  delusion.  If  such  delusion  exists  upon  one  subject, 
the  person,  as  to  that,  is  of  unsound  mind,  although  in  regard  to  other 
subjects  he  mav  reason  and  act  intelligently.     (Rejected.) 

7.  A  reasonable  doubt  arising  out  of  the  whole  evidence  as  to  the  defend- 
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interference  of  the  court.    Another  counsel  for  the  accused  then 
proceeded  to  address  the  jury  in  defense. 

That  the  court  was  right  in  thus  arresting  the  contention  of 
counsel  that  the  jury  might  lawfully  infer  the  existence  of  in- 
sanity of  the  accused  at  the  time  of  the  homicide  from  the 
mere  circumstances  of  atrocity  and  publicity  attending  the  com- 
mission of  the  crime  charged  would  seem  to  be  too  clear  to  ad- 
mit of  serious  question.  If  such  contention  could  be  tolerated, 
and  be  allowed  to  be  urged  to  induce  a  jury  to  acquit  a  party 
accused  of  crime,  then  every  reckless  and  desperate  criminal 
could  raise  an  argument  in  support  of  the  defense  of  insanity 
and  for  his  acquittal,  by  simply  committing  his  crime  with  all 
the  atrocious  cruelty  that  he  could  employ,  and  with  as  much 
publicity  as  possible.  Such  a  contention  is  simply  horrible  to 
contemplate.     Where  there  is  proof  in  support  of  the  defense 

ant's  insanity  at  the  time  of  the  commission  of  the  act  entitles  him  to  an 
acquittal.     (Granted.)  .     .^       ^  .  . 

8.  That  every  ingredient  of  the  definition  of  an  offense  in  the  statute 
must  be  proved  beyond  a  reasonable  doubt.  Otherwise  the  defendant  can- 
not be  convicted  of  a  crime  charged,  but  must  be  acquitted.  And,  under 
the  Code  of  the  District  of  Columbia,  the  prosecution  must  prove  beyond  a 
reasonable  doubt  that  the  defendant,  being  charged  with  murder  in  the  first 
degree,  did  purposely,  deliberately,  and  with  premeditation  commit  the  of- 
fense; and  must  also  show  affirmatively,  by  competent  evidence,  that  the  de- 
fendant was  at  the  time  of  the  act  "of  sound  memory  and  discretion"  beyond 
a  reasonable  doubt;  otherwise  the  jury  must  acquit  the  defendant.  (Re- 
jected.) ^    ,  ,  -      . 

9.  That  any  admission  or  confession  made  by  an  accused  person,  who  is 
under  arrest  and  in  confinement,  is  evidence  of  the  weakest  kind;  and  is 
to  be  closelv  scrutinized  by  the  jury,  and  is  not  to  be  received  as  conclu- 
sive in  itself,  unsupported  by  corroborative  evidence.  And  it  is  for  the 
jury  to  determine  whether  any  confession  has  been  made.     (Rejected.) 

10.  The  jury  is  instructed  that  on  the  testimony  in  this  case  it  cannot 
find  the  defendant  guilty  of  murder  in  the  first  degree.     (Rejected.)     • 

11.  The  jury  is  instructed  that  on  the  testimony  in  this  case  it  can  ren- 
der but  one  of  three  verdicts,  namely,  guilty  of  murder  in  the  second  de- 
gree, guilty  of  manslaughter  or  not  guilty,     (Rejected.) 

12.  Crime  is  abnormal,  and  when  a  crime  has  been  committed  it  neoRS- 
sarily  follows  that  there  is  some  abnormal  cause  for  it.  This  may  be  a 
depraved  and  wicked  heart,  or  it  may  be  a  total  or  partial  derangement  of 
the  powers  of  the  intellect.  In  any  case  of  trial  for  the  commission  of 
crime  it  is  for  the  jury  to  determine  from  all  the  facts  in  evidence  what 
was  the  efficient  cause  of  the  act  charged  against  the  defendant,  and 
whether  the  defendant  was  of  sound  memory  and  discretion  in  a  case  of 
trial  for  murder  in  the  first  degree.     (Rejected.)  .„       .       «      * 

13  Evidence  of  previous  brutal,  and  cruel  treatment  will  not  suffice  to 
establish  deliberation  and  premeditation  in  a  trial  for  murder  in  the  first 
degree,  but  it  may  be  a  circumstance  for  the  consideration  of  the  jury  as 
tending  to  establish  such  point.     ( Rejected. ) —Rkpobtkb, 
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of  insani^  of  the  party  accused^  the  manner  and  place  of  the 
commission  of  the  crime  charged  are  often  circumstances  that 
may  be  considered  in  connection  with  other  proof.  But  the 
mere  atrocity  and  publicity  of  the  crime  charged  could  never 
be  allowed  as  sufficient  ground  for  an  inference  of  insanity  to 
entitle  the  accused  to  an  acquittaL  It  was  the  dut^  of  tlio 
justice  below  to  restrain,  as  he  did,  the  contention  that  was  be- 
ing urged,  and  not  to  allow  the  jury  to  be  misled  by  such  an 
argument  addressed  to  them.  The  judge  is  not  a  mere  moderator 
in  court  to  preserve  order.  His  prime  function  is  to  secure  a 
fair  trial  to  both  the  accused  and  the  public  represented  by  the 
government,  according  to  law.  It  is  as  much  his  duty  to  prevent 
the  misleading  the  juiy  by  an  improper  and  inadmissible  argu- 
ment as  it  is  to  prevent  the  misleading  them  by  the  introduction 
and  use  of  improper  and  illegal  evidence.  By  the  use  of  either 
means  justice  would  be  defeated  and  a  wrong  done. 

However,  in  the  course  of  the  charge  to  the  jury,  the  learned 
justice  below  expounded  very  fully  the  law  as  to  the  presumption 
of  innocence  of  the  accused,  and  as  to  the  principles  that  apply 
where  the  defense  of  insanity  is  interposed.  We  quote  from  the 
charge  to  the  jury,  as  follows : — 

"You  must  be  satisfied  also,  beyond  all  reasonable  doubt,  that 
at  the  time  the  defendant  so  killed  his  wife  he  was  a  person 
of  sound  memory  and  discretion. 

"You  will  bear  in  mind  that  the  defendant  is  not  only 
presumed  to  be  innocent,  as  I  have  already  stated,  but  he  is 
likewise  presumed  to  be  sane,  and  this  presumption  continues 
until  some  evidence  or  proof  to  the  contrary  shall  have  been 
offered,  no  matter  from  which  side  such  proof  may  come,  wheth- 
er from  the  side  of  the  government  or  the  side  of  the  defense. 
It  follows,  therefore,  that  if  you  are  not  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt  of  these  three  propositions, 
it  would  be  your  duty  to  render  a  verdict  of  not  guilty;  or,  if, 
you  are  satisfied  from  all  the  evidence,  and  beyond  a  reasonable 
doubt,  of  the  first  two,  namely,  that  Mrs.  Hill  is  dead,  and  that 
she  came  to  her  death  by  violence  at  the  hands  of  the  defendant 
as  stated,  but  you  are  not  satisfied  beyond  a  reasonable  doubt 
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that  at  the  time  he  killed  hie  wife  he  was  a  person  of  90und 
memory  and  discretion,  then,  in  that  case  it  would  be  your  duty 
to  return  a  verdict  of  not  guilty  by  reason  of  insanity.  If,  on 
the  other  hand,  you  are  satisfied  from  the  evidence,  and  beyond 
all  reasonable  doubt,  that  the  defendant  at  the  time  and  place, 
and  in  the  manner  substantially  as  charged  in  the  indictment, 
did  kill  this  woman,  and  that  at  the  time  he  killed  her  he  was 
a  person  of  sound  memory  and  discretion,  then  it  would  be  your 
duty  to  find  him  guilty,  and  convict  him  of  such  degree  of  hom- 
icide as  the  evidence  in  this  case,  and  the  law  as  the  court  shall 
define  it,  may  justify. 

"Now,  as  I  have  said  to  you,  the  law  presumes  that  the  de- 
fendant is  sane,  and  therefore  the  government  may  rest  its  case 
upon  that  presumption  as  a  sufficient  proof  of  that  fact  until  a 
prima  facie  case  of  insanity  shall  have  been  established,  and  then 
it  would  be  the  duty  of  the  government  to  establish  the  fact  of 
sanity  beyond  a  reasonable  doubt  But  the  law  presumes  the 
defendant  here  was  sane  at  tlie  time  he  killed  his  wife,  and  there- 
fore, the  government  is  not  required  in  the  first  instance  to  pro- 
duce evidence  to  establish  his  capacity  to  commit  the  crime 
charged.  The  jury  is  authorized  to  assume  at  the  outset  that 
the  accused  is  mentally  responsible  for  his  acts,  and,  unless  from 
all  the  evidence  a  reasonable  doubt  shall  have  risen  in  your  minds 
as  to  his  sanity,  you  should  not  acquit  him  on  the  ground  of  in- 
sanity. In  other  words,  as  the  defense  has  rested  its  case  upon 
the  testimony  of  the  government  and  the  government  having  in- 
troduced no  evidence  for  the  purpose  of  showing  either  the  sanity 
or  insanity  of  the  defendant,  but  has  rested  its  case  upon  the 
presumption  of  the  law,  namely,  that  the  defendant  was  sane 
at  the  time  the  act  was  committed;  and  in  the  absence  of  any 
affirmative  proof  tending  to  establish  the  insanity  of  the  de- 
fendant,— it  would  be  your  duty  to  proceed  to  your  verdict  upon 
the  presumption  of  the  law,  as  a  primary  presumption  that  he  is 
sane." 

The  court  then  proceeded  to  direct  the  jury,  in  the  event  of 
finding  the  accused  guilty,  in  respect  to  the  degrees  of  the  crim^ 
as  defined  by  the  Code.    The  justice  said  to  them:    "Being  the 
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sole  judges  of  the  facts,  you  have  the  absolute  power  to  fix  the 
degree  of  the  homicide,  if  you  should  find  that  a  homicide  was 
committed  by  the  accused.  That  is  to  say,  if  you  should  find  the 
defendant  guilty,  you  have  the  power  to  find  him  guilty  of  mur- 
der in  the  first  degree,  murder  in  the  second  degree,  or,  if  there 
be  any  evidence  in  the  case  to  justify  it,  (the  court  makes  no 
suggestion  to  you  on  that  point),  you  may  find  him  guilty  of 
manslaughter.'* 

The  court  then  proceeded  to  explain  the  provisions  of  the  Code 
in  respect  to  the  crimes  charged ;  and  the  jury  were  informed  that 
''in  order  to  constitute  murder  in  the  first  degree,  the  killing,  as 
you  will  understand  from  the  evidence  I  have  referred  to,  must 
have  been  done,  not  only  purposely  and  maliciously,  but  it  must 
have  been  done  with  deliberate  and  premeditated  malice,  either 
express  or  implied,  as  I  have  endeavored  to  define  to  you  what  is 
meant  by  malice,  both  express  and  implied.  But  the  law  speaks 
of  premeditated  and  deliberate  malice;  and  I  therefore  invite 
your  attention  to  the  definition  of  those  terms.*' 

The  charge  in  its  entirety  is  very  full,  and  covers  all  the  propo- 
sitions that  could  in  fairness  be  presented  on  the  proof  in  the 
case ;  and,  as  is  manifest,  the  charge  left  open  every  ground  of 
defense  that  could  be  raised,  and  that  in  the  most  favorable  man- 
ner to  the  accused 

The  court  seems  to  have  had  in  mind  and  pursued  the  reason- 
ing of  the  decision  of  the  Supreme  Court  in  the  case  of  Davis  v. 
United  States,  160  U.  S.  4G9,  40  L.  ed.  499,  16  Sup.  Ct.  Rep. 
353,  where  the  defense  of  insanity  was  in  fact  involved.  In  that 
case  it  was  said,  in  the  opinion  of  the  court,  that  the  presumption 
of  law,  justified  by  the  general  experience  of  numkind  as  well  as 
by  considerations  of  public  safety,  is  in  favor  of  sanity.  "If  that 
presumption,"  said  the  court,  "were  not  indulged,  the  govern- 
ment would  always  be  under  the  necessity  of  adducing  aflBrm- 
ative  evidence  of  the  sanity  of  the  accused.  But  a  requirement 
of  that  character  would  seriously  delay  and  embarrass  the  en- 
forcement of  the  laws  against  crime,  and  in  most  cases  be  un- 
necessary. Consequently,  the  law  presumes  that  everyone 
charged  with  crime  is  sane,  and  thus  supplies  in  the  first  in- 
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stance  the  required  proof  of  capacity  to  commit  crime.  It  author- 
izes the  jury  to  assume  at  the  outset  that  the  accused  is  criminally 
responsible  for  his  acts.  But  that  is  not  a  conclusive  presump- 
tion, which  the  law,  upon  grounds  of  public  policy,  forbids  to  be 
overthrown  or  impaired  by  opposing  proof.  It  is  a  disputable, 
or,  as  it  is  often  designated,  a  rebuttable,  presumption  resulting 
from  the  connection  ordinarily  existing  between  certain  facts, — 
such  connection  not  being  ^so  intimate,  nor  so  nearly  universal, 
as  to  render  it  expedient  that  it  should  be  absolutely  and  im- 
peratively presumed  to  exist  in  every  case,  all  evidence  to  the 
contrary  being  rejected ;  yet  it  is  so  general,  and  so  nearly  univer- 
sal, that  the  law  itself,  without  the  aid  of  a  jury,  infers  the 
one  fact  from  the  proved  existence  of  the  other,  in  the  absence 
of  all  opposing  evidence.'  1  Greenl.  Ev.  §  38.  It  is  therefore 
a  presumption  that  is  liable  to  be  overcome,  or  to  be  so  far  im- 
paired in  a  particular  case  that  it  cannot  be  safely  or  properly 
made  the  basis  of  action  in  that  case, — especially  if  the  inquiry 
involves  human  life.  In  a  certain  sense  it  may  be  true  that  where 
the  defense  is  insanity,  and  where  the  case  made  by  the  prosecu- 
tion discloses  nothing  whatever  in  excuse  of  extenuation  of  the 
crime  charged,  the  accused  is  bound  to  produce  some  evidence 
that  will  impair  or  weaken  the  force  of  the  legal  presumption 
in  favor  of  sanity.  But  to  hold  that  such  presumption  must  ab- 
solutely control  the  jury  until  it  is  overthrown  or  impaired  by 
evidence  sufficient  to  establish  the  fact  of  insanity  beyond  all 
reasonable  doubt,  or  to  the  reasonable  satisfaction  of  the  jury, 
is  in  effect  to  require  him  to  establish  his  innocence,  by  prov- 
ing that  he  is  not  guilty  of  the  crime  charged." 

Again,  further  on  in  the  opinion,  it  is  said :  "If  the  whole  evi- 
dence, including  that  supplied  by  the  presumption  of  sanity, 
does  not  exclude  beyond  reasonable  doubt  the  hypothesis  of  in- 
sanity, of  which  some  proof  is  adduced,  the  accused  is  entitled 
to  an  acquittal  of  the  specific  offense  charged.  His  guilt  cannot 
be  said  to  have  been  proved  beyond  a  reasonable  doubt, — his 
will  and  his  acts  cannot  he  held  to  have  joined  in  perpetrating 
the  murder  charged, — if  the  jury,  upon  all  the  evidence,  have  a 
reasonable  doubt  whether  he  was  legally  capable  of  committing 
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crime,  or  (which  is  the  same  thing)  whether  he  wilfully,  delib- 
erately, unlawfully,  and  of  malice  aforethought  took  the  life  of 
the  deceased.  As  the  crime  of  murder  involves  sufficient  capac- 
ity to  distinguish  between  right  and  wrong,  the  legal  interpre- 
tation of  every  verdict  of  giiilty  as  charged  is  that  the  jury  be- 
lieved from  all  the  evidence  beyond  a  reasonable  doubt  that  the 
accused  was  guilty,  and  was  therefore  responsible,  criminally, 
for  his  acts.  How,  then,  upon  principle  or  consistency  with 
humanity  can  a  verdict  of  guilty  be  properly  returned,  if  the 
jury  entertain  a  reasonable  doubt  as  to  the  existence  of  a  fact 
which  is  essential  to  guilt,  namely,  the  capacity  in  law  of  the 
accused  to  commit  that  crime  ?" 

It  is  certainly  true  that  in  many  cases  of  prosecutions  for 
murder  the  defense  of  insanity  is  resorted  to  and  sustained  by 
the  evidence  of  ingenious  experts,  and  plausible  arguments  of 
counsel,  whose  theories  are  difficult  to  be  met  and  overcome  by 
the  pi-osecution.  Thus,  it  is  matter  of  common  observation,  as 
said  by  the  supreme  court  in  the  case  just  referred  to,  that  crimes 
of  the  most  atrocious  character  often  go  unpunished,  and  the 
public  safety  is  thereby  endangered.  But  still,  notwithstanding 
the  evil  results  that  may  be  effected  by  bad  practice  in  certain 
cases,  the  courts  are  not  justified  in  departing  from  the  settled 
principles  of  protection  to  the  accused  in  trials  that  affect  his 
life  or  liberty,  in  any  case.  But  such  protection  must  be  founded 
in  applicable  presumptions,  or  the  defense  set  up  be  supported 
by  appropriate  evidence. 

In  view  of  all  that  was  said  in  the  charge  to  the  jury,  it  is 
quite  unnecessary  to  go  over  specifically  the  propositions  pre- 
sented by  the  several  prayers  offered  by  the  accused  and  which 
were  rejected  by  the  court  They  were  all  disposed  of,  in  effect, 
by  the  general  charge  to  the  jury. 

After  verdict  there  was  a  motion  made  in  arrest  of  judgment, 
but  that  appears,  from  the  statement  in  argument,  to  have  been 
based  upon  the  same  ground  upon  which  the  motion  to  quash 
the  indictment  was  based.  It  was  overruled,  and  properly  so, 
for  the  reasons  assigned  in  overruling  the  former  motion. 

Several  days  after  the  overruling  of  a  motion  for  a  new  trial, 
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and  the  judgment  and  sentence  entered,  there  was  a  motion  made, 
under  rule  79  of  the  lower  court,  to  vacate  the  judgment,  upon 
the  ground  of  newly  discovered  evidence ;  and  two  affidavits  in 
support  of  the  motion  were  filed.  It  is  not  apparent,  however, 
how  the  fucts  stated  in  these  affidavits,  supposing  them  to  be 
true  as  stated,  can  be  regarded  as  newly  discovered ;  as  the  mat- 
ters referred  to  consist  of  declarations  and  conversations  of  the 
accused  himself.  He  does  not  swear  that  the  things  stated  were 
unknown  to  him ;  nor  does  he  swear  that  he  did  not  know,  at  the 
time  of  the  trial,  by  whom  such  declarations  and  conversations 
could  be  proved.  It  would  simply  be  the  baffling  of  justice  and 
the  result  of  a  solemn  trial,  to  allow  the  judgment  to  be  dis^ 
turbed  upon  any  such  matter  as  that  stated  in  these  affidavits. 
But  the  motion  is  in  its  nature  and  essence  a  motion  for  a  new 
trial ;  and  it  is  well  settled  that  the  denial  of  a  motion  for  a  new 
trial  is  not  the  subject  of  review  on  appeal.  It  is  matter  of  dis^ 
cretion  in  the  court  below,  and  therefore  not  reviewable  in  an 
appellate  court 

Upon  careful  review  of  the  entire  record,  we  find  nothing 
of  which  error  can  be  predicated ;  and  we  therefore  affirm  the 
judgment;  and  it  is  so  ordered.  Judgment  affirmed. 


BROWN  V.  MAOFARLAND. 

TODD  V.  SAME. 

ISAMINGER  V.  SAME. 

MYTINGER  v.  SAME. 


Appeul^tc  Practice;  Costs;  Distiuct  of  Coi.umbia. 

I.  The  District  of  Columbia,  and  its  commissioners  as  such,  are  not  exempt 
from  liability  for  costs  in  suits  instituted  and  successfully  prosecuted 
against  them,  by  the  act  of  Congress  of  July  7,  1898,  or  by  i  177, 
District  of  Columbia  Code,  providing  that  the  District  of  Columbia 
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shall  not  be  required  in  judicial  proceeding!  to  pay  costs  to  the  clerk 
of  the  supreme  court  of  the  District  of  Columbia  and  to  the  clerk  of 
this  court  and  to  the  United  States  marshal. 

2.  The  reservation  in  the  latter  part  of  paragraph  3  of  rule  18  of  this 

court  which  provides  that  "in  all  cases  of  reversal  of  any  judgment, 
order,  or  decree  by  this  court,  costs  shall  be  allowed  to  the  appellant, 
unless  otherwise  ordered  by  the  court,"  evidently  has  reference  in  gen- 
eral to  causes  in  equity  where  the  allowance  of  costs  is  discretionary 
with  the  court;  and  it  might  also  be  applicable  to  certain  certiorari 
and  other  proceedings  instituted  on  the  common-law  side  of  this  court, 
or  of  the  court  below,  where,  from  the  nature  of  things,  a  respondent 
should  not  be  charged  with  costs,  even  though  the  complainant  or  peti- 
tioner is  successful  in  the  suit. 

3.  Costs  incurred  by  the  appellant  in  this  court  are  taxable  to  them  upon 

the  reversal  by  the  court  of  a  judgment  of  the  lower  court  in  proceed- 
ings instituted  by  the  commissioners  of  the  District  of  Columbia  to 
condemn  land  for  the  purpose  of  street  extension  and  the  assessment  of 
damages  and  benefits  therefor;  but  such  costs  will  be  allowed,  not 
against  the  commissioners  individually,  but  against  the  District  of 
Columbia  on  behalf  of  which  they  were  acting. 

Nos.  1142,  11G6,  1167,  and  1158.    Submitted  March  9,  1903.    Decided  June  26. 

1903. 

Heasino  on  motions  to  recall  mandates  of  this  court,  and  to 
tax  costs  against  the  appellees,  the  Commissioners  of  the 
District  of  Columbia.  Oranted. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Samuel  Maddox  and  Mr.  Leo  Svnimons  for  the  motion. 

Mr.  A.  B.  Duvall  and  Mr.  E.  H.  Thomas  opposed. 

Mr.  Justice  Mosbis  delivered  the  opinion  of  the  Court: 

In  these  several  cases  motions  have  been  made  to  tax  costs 
igainst  the  appellees  in  favor  of  the  successful  appellants.  The 
proceedings,  it  will  be  remembered,  were  instituted  in  the  su- 
preme court  of  the  District  of  Columbia  by  the  appellees  as  Com- 
missioners of  the  District  of  Columbia  for  the  opening  of  a 
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certain  street  and  for  the  assessment  of  damages  and  benefits 
arising  therefrom^  all  pursuant  to  the  mandate  of  an  act  of  the 
Congress  of  the  United  States.*  The  appeals  were  taken  by 
the  respondents  below,  and  the  appeals  having  been  successful, 
it  is  now  sought  to  tax  the  appellees  with  costs,  and,  on  behalf 
of  the  appellees,  it  is  claimed  that,  the  suits  being  for  a  public 
purpose  and  for  the  benefit  of  the  United  States  and  the  District 
of  Columbia,  they  are  not  liable  for  costs. 

The  matter  of  costs  in  suits  at  common  law  was  regulated  by 
the  statute  of  Gloucester  (6  Edw.  S.  chap.  1),  and  ever  since 
that  statute  costs  have  been  allowed  at  common  law  to  successful 
litigants  as  matter  of  right  While  it  has  been  said  that  costs 
were  not  allowable  at  common  law  as  matter  of  right  prior 
to  the  enactment  of  the  statute,  yet  it  would  seem  to  be  no  more 
than  right  that  a  litigant,  who  has  been  put  to  expense  by  Hie 
wrongful  action  of  an  opponent,  should  be  reimbursed  for  his 
outlay  when  the  controversy  has  been  determined  in  his  favor. 
In  the  States  of  our  Union,  and  in  our  Federal  jurisprudence, 
it  is  believed  that  costs  have  always  been  allowed  to  the  success- 
ful party,  either  in  pursuance  of  the  statute  of  Gloucester,  or  of 
the  State  and  Federal  statutes,  or  by  general  usage.  In  our 
Federal  jurisprudence,  and  in  the  jurisprudence  of  this  District, 
the  matter  has  been  specially  regulated  by  statute.  U.  S.  Kev. 
Stat,  §§  968-984  (U.  S.  Comp.  Stat  1901,  pp.  702-706) ;  Rev. 
Stat  of  U.  S.  for  District  of  Columbia,  §§  921-927. 

In  the  courts  of  equity  the  allowance  of  costs  has  always  been 
discretionary  with  the  courts  as  part  of  the  general  remedy  which 
they  administer.  They  generally  follow  the  rule  of  the  common 
law,  and  allow  costs  to  successful  litigants  as  part  of  the 
decree  in  their  favor;  but  in  many  cases  costs  are  required  to 
be  paid  out  of  some  fund,  or  they  are  apportioned  between  the 
parties,  or  each  party  is  required  to  pay  his  own  costs,  or  some- 
times even  the  successful  party  is  required  to  pay  them. 

An  exception  to  the  requirements  of  the  statute  of  Gloucester 
has  always  been  recognized  in  England  in  regard  to  suits  in- 

*See  Broum  ▼.  Macfarland,  19  App.  D.  C.  525;  Todd  v.  Macfarland,  20 
App.  D.  C.  176.— Repobtkh.] 
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Btituted  by  the  sovereign  acting  on  behalf  of  the  State.  It  has 
been  held  that  in  such  suits  the  sovereign  is  neither  liable  to  pay 
costs  because  it  is  his  prerogative  to  be  exempt,  nor  entitled  to  re- 
ceive costs  because  it  is  beneath  his  dignity  (3  Bl.  Com.  p.  400). 
And  the  rule  is  undoubtedly  a  proper  one,  although  not  for  the 
reasons  stated,  which  are  absurd  and  meaningless.  The  sovereign 
was  not  required  to  pay  costs  because  the  costs  were  payable  to 
his  own  officers,  and  therefore  theoretically  to  himself,  and  the 
payment  was  no  more  than  a  transfer  of  money  from  one  hand 
to  another;  and  he  was  not  entitled  to  receive  costs  simply  be- 
cause he  had  not  paid  any,  for  the  payment  of  costs  is  not 
ordinarily  by  way  of  penalty,  but  by  way  of  reimbursement  of 
that  which  has  been  expended.  The  costs  recoverable  in  an 
action,  omitting  consideration  of  attorneys'  fees  so  far  as  they 
are  taxable  as  such,  are  usually  only  the  fees  which  have  been 
paid  to  the  officers  of  court  for  the  filing  of  papers  and  the  serv- 
ice of  process.  And  hence,  ordinarily,  beyond  attorneys'  fees, 
defendants  are  not  entitled  to  recover  any  costs  because  they 
have  been  at  no  expense  for  fees.  A  judgment  for  costs  could 
not  be  rendered  against  the  sovereign  in  any  case,  because  no 
suit  is  maintainable  against  the  sovereign  without  his  consent. 

The  same  principle  applies  in  our  own  country.  Confining 
ourselves  to  the  Federal  jurisprudence  and  that  of  the  District 
of  Columbia,  we  find  that  the  United  States  are  not  required  to 
pay  costs  in  their  own  courts  as  preliminary  to  the  institution 
and  conduct  of  suit  and  the  service  of  process,  although  the 
equivalent  is  allowed  to  the  proper  officers  in  their  accounting 
with  the  government  This  immunity  has  been  extended  by 
statute  to  the  District  of  Columbia,  The  act  of  Congress  of  July 
7,  1898,  provides  that — 

"Hereafter  the  District  of  Columbia  shall  not  be  required 
in  judicial  proceedings  to  pay  fees  to  the  clerk  of  the  supreme 
court  of  the  District  of  Columbia,  or  the  court  of  appeals  of  said 
District,  or  to  the  United  States  marshal  for  said  District,  for 
the  service  of  process ;  but  the  said  District  of  Columbia  and  its 
commissioners  shall  be  entitled  to  institute  and  prosecute  judicial 
proceedings  in  said  courts  without  the  payment  of  fees,  and  shall 
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also  be  entitled  to  the  services  of  said  marshal  in  the  service  of 
all  civil  process  without  the  payment  of  fees/' 

And  §  177  of  the  Code  of  law  for  the  District  of  Columbia 
provides  as  follows : 

"All  costs  and  fees  for  services  rendered  by  the  clerk  and 
the  raster  of  wills,  and  chargeable  to  others  than  the 
United  States,  shall  be  payable  in  advance,  and  shall 
be  collected  by  such  rules  and  regulations,  not  incompatible 
with  law,  as  may  be  prescribed  by  the  court,  but  shall  in  no  case 
be  paid  by  the  United  States.  The  District  of  Columbia  shall 
not  be  required  to  pay  fees  to  the  derk  of  the  court  of  appeals 
of  the  District,  or  to  the  marshal  of  the  District,  and  shall  be  en- 
titled to  the  services  of  said  marshal  in  the  service  of  all  civil 
process/' 

This  immunity  of  the  District  of  Columbia  from  the  payment 
of  fees  to  the  clerk  of  the  supreme  court  of  the  District,  and  to 
the  clerk  of  this  court^  and  to  the  marshal  of  the  District,  is, 
of  course,  based  upon  the  financial  partnership  existing  between 
the  United  States  and  the  District  of  Columbia  with  respect  to 
the  local  affairs  of  this  District,  and  upon  the  powers  of  sov- 
ereignty exercised  by  the  United  States  through  the  commis- 
sioners of  this  District  for  the  purpose  of  such  local  affairs.  But 
it  is  plain  that  the  immunity  extends  only  to  suits  instituted  by 
the  District  or  by  the  commissioners  of  the  District  in  its  behalf, 
for  fees  are  not  payable  except  in  such  suits.  And  it  follows,  of 
course,  that  where  the  District  of  Columbia,  or  its  commissioners, 
in  suits  instituted  by  them  have  paid  no  fees,  they  are  entitled  to 
recover  no  costs,  for  they  have  not  incurred  expense. 

But  there  is  nothing  in  these  statutes  that  exempts  theDistrict 
of  Columbia,  or  its  commissioners  as  such,  from  liability  for 
costs  in  suits  instituted  by  individuals  against  them.  The  de- 
fendant or  defendants  in  such  cases  are  not  clothed  with  any 
rights  of  sovereignty.  They  stand  precisely  as  other  litigants 
do,  except  that  judgments  against  them  may  not  perhaps,  under 
present  conditions,  be  enforced  by  execution,  and  successful 
plaintiffs  in  such  suits  are  as  much  entitled  to  be  reimbursed  for 
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their  costs  incurred  in  the  maintenance  of  their  lawful  rights 
as  though  the  defendants  were  merely  private  individuals.  There 
is  no  ground  in  reason  or  in  the  law  for  the  allowance  of  im- 
munity from  costs  in  such  cases. 

The  present  proceedings  have  been  instituted  by  the  commis- 
sioners of  the  District  of  Columbia  for  public  purposes,  the  lay- 
ing out  of  a  street  and  the  assessment  of  damages  and  benefits 
therefor.  In  the  execution  of  these  purposes  they  were  exer- 
cising the  sovereignty  of  the  United  States,  and  therefore  neither 
upon  general  principles  of  public  policy,  nor  under  the  letter 
and  the  spirit  of  the  Code  and  of  the  act  of  Congress  of  1898, 
were  they  required  to  pay  fees  in  the  supreme  court  of  the  Dis- 
trict ;  nor,  under  the  express  provision  of  the  Code,  if  they  had 
been  aggrieved  by  the  decree  or  judgment  of  the  court  below 
and  had  been  the  appellants  in  this  court,  would  they  have  been 
either  required  to  pay  fees  or  entitled  to  recover  costs.  But  here 
it  is  the  defendants  in  the  court  below  who  have  been  compelled 
to  appeal,  and  who  have  appealed  successfully ;  and  a  case  is  pre- 
sented which  is  not  covered  by  the  Code,  or  by  any  act  of  Con- 
gress, and  for  the  determination  of  which  we  are  left  to  general 
principles.  There  is  nothing  even  in  the  analogies  of  the  English 
law  to  guide  us,  because  our  system  of  appellate  tribunals  was 
wholly  unknown  to  the  English  common  law. 

Paragraph  3  of  rule  18  of  this  court  provides  that  "in  all 
cases  of  reversal  of  any  judgment,  order,  or  decree  by  this  court, 
costs  shall  be  allowed  to  the  appellant,  unless  otherwise  ordered 
by  this  court."  The  reservation  in  the  latter  part  of  the  rule 
evidently  has  reference  in  general  to  causes  in  equity  where,  as 
we  have  heretofore  stated,  the  allowance  of  costs  is  discretionary 
with  the  court.  It  might  also  be  applicable  to  certain  certiorari 
and  other  proceedings  instituted  on  the  common-law  side  of  this 
court  or  of  the  court  below,  where  from  the  nature  of  things  a 
respondent  should  not  be  charged  with  costs,  even  though  the 
plaintifiF  or  petitioner  is  sucxjessful  in  the  suit  People  ex  rel. 
Cook  V.  Board  of  Police,  39  N.  Y.  520. 

But  no  case  for  the  application  of  the  reservation  is  presented 
here.    It  is  not  a  case  in  equity,  nor  a  case  of  certiorari  to  a  lower 
Vou  XXII— 27 
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tribunal ;  neither,  strictly  speaking,  is  it  a  case  at  common  law. 
But  it  is  a  case  in  which  the  appellants  have  been  compelled  to 
incur  costs  to  defend  their  rights  against  erroneous  action  by  the 
appellees  in  the  court  below,  and  they  are  justly  entitled  to  be 
reimbursed  for  such  costs.  That  the  appellees  are  acting  as 
public  oflScers  under  an  act  of  Congress,  not  alone  perhaps  for 
the  District  of  Columbia,  but  for  the  United  States  as  well,  can 
make  no  difference  to  the  appellants.  It  is  indifferent  to  them 
whether  they  have  been  compelled  to  incur  expense  by  the  unlaw- 
ful or  erroneous  action  of  an  individual,  or  by  the  unlawful  or 
erroneous  action  of  public  officers  acting  in  the  name  and  on  be- 
half of  the  public  There  is  no  warrant  in  reason,  or  in  law, 
or  in  the  rules  of  court^  for  the  exemption  of  the  United  States, 
or  of  the  District  of  Columbia,  or  of  the  conmiissioners  of  the 
District  acting  as  such,  from  the  payment  of  costs  incurred  by 
an  individual  in  an  appeal  against  them  which  has  proved  sucr 
cessful.  Of  course,  with  the  method  of  the  enforcement  of  a 
judgment  for  costs  we  are  not  here  concerned. 

On  behalf  of  the  appellees  in  this  case,  we  are  requested  to 
rule  that,  if  costs  are  allowed  to  the  appellants,  they  should  be  al- 
lowed, not  against  the  commissioners  individually,  but  against 
the  District  of  Columbia,  on  behalf  of  which  they  are  acting. 
And  this  seems  to  be  only  fair  and  just^  for  their  suit  is  not 
for  themselves,  but  for  the  District 

The  orders  of  the  court  in  the  premises  are  that  the  mandates 
heretofore  issued  be,  and  they  are  hereby,  recalled ;  and  the  clerk 
will  tax  the  costs  of  the  appellants  in  this  court,  and  certify  the 
same  with  the  mandates  when  they  are  reissued. 
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UNITED  STATES  ex  bel.  EDWARDS  v.  ROOT,  Secretary 

of  War. 


Mandamus;  Statutobt  Cokstbuction ;  Reobganization  and  Incbxass  of 

THE  ABMT. 

1.  The  act  of  Congren  of  February  2,  1901  (31  Stat,  at  L.  748,  chap.  102, 

U.  S.  Comp.  Stat.  1901,  p.  784),  providing  for  an  increase  and  a  re- 
organization of  the  Army  of  the  United  States,  imposed  upon  the  Pres- 
ident and  Secretary  of  War  many  and  complicated  duties  in  carrying 
out  its  purposes,  and  it  would  require  a  very  plain  and  unmistakable 
departure  from  its  provisions  to  justify  the  judiciary  in  interposing 
by  mandamus  to  control  and  reverse  the  action  of  the  War  Department 
in  its  work  of  reorganization. 

2.  The  courts  camiot  substitute  their  own  discretion  and  judgment  for  that 

of  the  Executive  Department  of  the  government  in  matters  properly 
confided  to  it.  Each  department  of  Uie  government  must  work  in  its 
own  proper  sphere  and  jurisdiction. 

3.  Although  there  might  be  some  such  question  made  as  to  the  strict  cor- 

rectness of  the  construction  placed  by  the  Secretary  of  War  upon  the 
act  of  Congress  of  February  2,  1901,  providing  for  the  reorganization 
and  increase  of  the  Army,  yet  the  court  cannot  properly  be  asked  to 
solve  the  doubt  and  control  and  reverse  the  action  of  the  Secretary  as 
against  the  constructicm  that  has  been  adopted  and  acted  upon  in  the 
administration  of  the  affairs  of  his  department,  and  by  which  the 
rights  of  others  may  be  affected. 

4.  An  ofRoer  of  the  Army,  who  does  not  claim  that  he  is  entitled  to  any 

higher  rank  therein  for  the  present,  cannot  be  said  to  have  been  de* 
prived  of  any  legal  or  vested  right  because  he  is  deprived  of  a  lineal 
or  relative  rank  or  position  in  the  "Official  Army  Register"  that  might 
be  a  benefit  to  him  in  a  future  claim  to  promotion,  as  the  mere  desig- 
nation therein  of  an  officer's  relative  rank  does  not  fix  and  determine 
his  rank  in  the  Army  and  his  right  to  promotion. 

5.  A  petition  by  a  lieutenant  of  the  Army  of  the  United  States  for  the 

writ  of  mandamus  against  the  Secretary  of  War,  the  Adjutant  Greneral^ 
and  other  officers  of  the  Army,  in  which  it  was  claimed  that  the  See-- 
retary  and  the  Adjutant  General,  by  a  violation  of  the  act  of  Congress 
of  February  2,  1001,  providing  for  the  reorganization  and  increase  of 
the  Army,  had  caused  the  other  respondents,  fellow  officers  of  the- 
petitioner,  to  rank  above  him,  and  to  so  reduce  his  rank  ninety-one  filea 
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and  thereby  delay  his  promotion  for  many  years,  was  denied  on  the 
grounds  ( 1 )  that  the  action  of  the  War  Department  in  construing  and 
carrying  into  effect  the  act  of  Congress  in  question  called  for  the  exer- 
cise of  judgment  and  discretion,  and  not  the  doing  of  mere  ministerial 
acts;  and  (2)  that  the  petitioner  had  been  deprired  of  no  vested  or 
legal  right»  his  right»  if  any,  being  merely  of  a  prospectire  nature  which 
might  never  be  available  or  realized. 

No.  1817.     Submitted  May  6,  1908.     Decided  October  6,  1908. 

HEABiNa  on  an  appeal  by  the  relator  from  an  order  of  the 
supreme  court  of  the  District  of  Columbia  dismissing  a  peti- 
tion for  the  writ  of  mandamus  against  the  Secretary  of  War, 
the  Adjutant  General,  and  certain  officers  of  the  United  States 
Army.  Affirmed. 

The  CouKT  in  the  opinion  stated  the  case  aa  follows : 

This  is  an  application  for  a  writ  of  mandamus,  on  the  relation 
of  First  Lieutenant  Frank  B.  Edwards,  of  the  artillery  arm  of 
the  United  States  Army,  against  Elihu  Root,  Secretary  of  War ; 
Henry  C.  Corbin,  Adjutant  (Jeneral,  United  States  Army;  Al- 
fred S.  Morgan,  and  others,  officers  in  the  Army  of  the  United 
States,  supposed  to  be  affected  by  the  question  sought  to  have  de- 
cided. The  object  of  the  application  is,  by  mandamus,  to  compel 
the  Secretary  of  War  and  the  Adjutant  General  to  restore  the 
petitioner  to  what  he  claims  to  be  his  lawful  rank  in  the  army ; 
to  make  all  orders  necessary  thereto,  and  to  make  all  corrections 
in  the  records  of  the  War  Department,  and  in  the  "Official  Army 
Register,"  relating  to  the  petitioner's  rank  in  the  army.  The 
Secretary  of  War  and  the  Adjutant  General  filed  a  joint  answer 
to  the  petition,  to  which  the  petitioner  demurred.  The  demurrer 
was  overruled  by  the  court  below,  the  writ  of  mandamus  refused, 
and  the  petition  dismissed.  From  that  order  the  petitioner  has 
appealed. 

It  appears  from  the  allegations  of  the  petition,  and  which  are 
admitted  by  the  answer,  that  the  appellant  was  commissioned  sec- 
ond lieutenant  of  infantry,  United  States  Army,  on  the  25th  day 
of  July,  1900,  and  thereby  became  an  officer  in  the  Regular 
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Army.  That  afterwards,  that  is  to  say,  on  the  2d  of  February, 
1901,  the  act  of  Congress  was  passed  and  approved,  to  increase 
the  efficiency  of  the  permanent  military  establishment  of  the 
United  States  (31  Stat,  at  L.  748,  chap.  192,  U.  S.  Comp.  Stat 
1901,  p.  784).  That  statute  provides  for  an  increase  and  a  thor- 
ough reorganization  of  the  Army,  and  is  a  statute  of  many  and 
complicated  provisions ;  and  among  the  provisions  that  have  ap- 
plication to  the  subject  of  the  present  cause  are  the  following: 

"Sec.  3.  That  the  regimental  organization  of  the  artillery  arm 
of  the  United  States  Army  is  hereby  discontinued,  and  that  arm 
is  constituted  and  designated  as  the  artillery  corps.  It  shall  be 
organized  as  hereinafter  specified,  and  shall  belong  to  the  line  of 
the  Army." 

"Sec.  5.  That  all  officers  of  artillery  shall  be  placed  on  one 
list,  in  respect  to  promotion,  according  to  seniority  in  their  sev- 
eral grades,  and  shall  be  assigned  to  coast  or  to  field  artillery  ac- 
cording to  their  special  aptitude  for  the  respective  services. 

"Sec.  6.  That  the  artillery  corps  shall  consist  of  a  chief  of  ar- 
tillery, who  shall  be  selected  and  detailed  by  the  President  from 
the  colonels  of  artillery,  to  serve  on  the  staflF  of  the  general  of- 
ficer commanding  the  Army,  and  whose  duties  shall  be  pre- 
scribed by  the  Secretary  of  War ;  fourteen  colonels,  one  of  whom 
shall  be  Ae  chief  of  artillery ;  thirteen  lieutenant-colonels,  thirty- 
nine  majors,  one  hundred  and  ninety-five  captains,  one  hundred 
and  ninety-five  first  lieutenants,  one  hundred  and  ninety-five  sec- 
ond lieutenants ;  and  the  captains  and  lieutenants  provided  for 
in  this  section,  not  required  for  duty  with  batteries  or  com- 
panies, shall  be  available  for  duty  as  staff  officers  of  the  various 
artillery  garrisons  and  such  other  details  as  may  be  authorized  by 
la^  and  regulations:  twenty-one  sergeants-major." 

"Sec.  9.  That  the  increase  herein  provided  for  the  artillery 
shall  be  made  as  follows :  Not  less  than  20  per  centum  before 
July  1,  1901,  and  not  less  than  20  per  centum  each  succeeding 
twelve  months  until  the  total  number  provided  for  shall  have 
been  attained. 

"All  vacancies  created  or  caused  by  this  act  shall  be  filled  by 
promotion  according  to  seniority  in  the  artillery  arm.     Second 
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lieutenants  of  infantry  or  cavalry  may^  in  the  discretion  of  the 
President,  be  transferred  to  the  artillery  arm,  taking  rank  there- 
in according  to  date  of  commission,  and  snch  transfers  shall  be 
subject  to  approval  by  a  board  of  artillery  officers  appointed  to 
pass  upon  the  capacity  of  such  officers  for  artillery  service :  Pro- 
vided, that  tiie  increase  of  officers  of  artillery  shall  be  only  in 
proportion  to  the  increase  of  men." 

'*Sec.  28.  That  vacancies  in  the  grade  of  field  officers  and  cap- 
tain, created  by  this  act,  in  the  cavalry,  artillery,  and  infantry, 
shall  be  filled  by  promotion,  according  to  seniority  in  each  branch 
respectively.  Vacancies  existing  after  the  promotions  have  been 
made  shall  be  provided  for  as  follows :  A  sufficient  number  shall 
be  reserved  in  the  grade  of  second  lieutenant  for  the  next  grad- 
uating class  of  the  United  States  Military  Academy. 

"Persons  not  over  forty  years  of  age  v^ho  shall  have  at  any 
time  served  as  volunteers  subsequent  to  April  21,  1898,  may  be 
ordered  before  boards  of  officers  for  such  examination  as  may 
be  prescribed  by  the  Secretary  of  War,  and  those  who  establish 
their  fitness  before  the  examining  boards  may  be  appointed  to  the 
grades  of  first  or  second  lieutenant  in  the  Begular  Army,  taking 
rank  in  the  respective  grades  according  to  seniority  as  determined 
by  length  of  prior  commissioned  service;  but  no  person  appointed 
under  the  provisions  of  this  section  shall  be  placed  above  an- 
other in  the  same  grade  with  longer  commissioned  service,  and 
nothing  herein  contained  shall  change  the  relative  rank  of  of- 
ficers heretofore  eonunissioned  in  the  Regular  Army.  Enlisted 
men  of  the  Regular  Army  or  volunteers  may  be  appointed  sec- 
ond lieutenants  in  the  Regular  Army  to  vacancies  created  by  this 
actj  provided  that  they  shall  have  served  one  year,  under  the 
same  conditions  now  authorized  by  law  for  enlisted  men  of  the 
Regular  Army." 

It  also  appears  that,  while  holding  the  commission  of  second 
lieutenant  of  infantry,  the  appellant  was,  on  March  19,  1901,  in 
pursuance  of  the  provisions  of  section  9  of  the  act  of  February 
2,  1901,  transferred  to  the  artillery  corps  as  a  second  lieutenant; 
and  that,  on  July  1,  1901,  in  further  pursuance  of  the  said  act, 
he  was  appointed  a  first  lieutenant  of  artilleiy  to  fill  a  vacancy 
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caused  by  the  increase  of  the  artillery  arm  by  the  said  act  of 
1901.  It  is  alleged  by  the  appellant  that  this  latter  appointment 
was  by  way  of  promotion  to  the  grade  of  first  lieutenant  of  artil- 
lery, and  that  it  entitled  him  to  lineal  rank  of  89,  and  the  relative 
rank  of  854,  in  the  grade  of  first  lieutenants. 

It  is  then  alleged,  by  paragraph  8  of  the  petition,  that,  in 
violation  of  the  act  of  Congress  of  February  2,  1901,  the  Sec- 
retary of  War,  by  and  through  the  Adjutant  Greneral,  caused  the 
army  officers  named  as  defendants  in  the  petition,  who  were  or 
had  been  commissioned  officers  in  the  volunteer  army,  to  rank 
above  the  appellant,  who,  at  the  date  of  the  passage  of  the  act 
of  1901,  was,  and  from  July  26,  1900,  had  been,  an  officer  in  the 
Eegular  Army ;  thereby  reducing  the  appellant's  lineal  and  rela- 
tive rank  ninety-one  files.  That,  in  detemrining  the  rank  of  all 
officers  appointed,  transferred,  or  promoted,  under  said  act  of 
1901,  the  Secretary  of  War  computed  the  length  of  prior  com- 
missioned service  to  February  2,  1901,  irrespective  of  the 
amount  of  service  actually  rendered  prior  to  the  date  of  the 
issuance  of  the  commissions.  And  the  appellant  has  filed  with 
his  petition,  as  an  exhibit,  a  list  of  the  said  volunteer  officers  so 
appointed  to  the  Begular  Army,  with  the  dates  of  their  respectr 
ive  commissions,  and  their  respective  ranks,  to  which  they  have 
been  assigned,  in  the  grade  of  first  lieutenants  in  the  Kegular 
Army.  These  officers,  however,  though  made  defendants  in  the 
petition,  do  not  appear  to  have  answered. 

It  is  alleged  that>  by  reason  of  the  supposed  unlawful  acts 
of  the  Secretary  of  War  and  of  the  Adjutant  General,  the  rank  of 
the  appellant  in  the  artillery  arm  of  the  service  has  been  re- 
duced ninety-one  files,  and  that,  unless  he  should  be  restored  to 
his  proper  rank,  his  promotion  to  the  grade  of  captain  will  be 
delayed  for  many  years.  He  therefore  prays  that  the  Secretary 
of  War  and  the  Adjutant  General  may  be  compelled  by  manda- 
mus to  restore  him  to  his  lawful  rank  in  the  Army ;  to  make  all 
necessary  orders  to  that  end,  and  to  make  all  corrections  in  the 
records  of  the  War  Department  and  in  the  "Official  Army  Reg- 
ister," relating  to  the  appellant's  rank. 
.    The  Secretary  of  War  and  the  Adjutant  General,  by  their 
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joint  answer  to  the  petition,  while  admitting  many  of  the  facts 
alleged,  controvert  the  claim  and  pretension  of  iJie  appellant^ 
and  deny  the  correctness  of  the  construction  of  the  act  of  Feb- 
ruary 2,  1901,  upon  which  the  claim  of  the  appellant  is  based. 
They  aver  and  contend  that  the  said  act  of  Congress  provided  at 
once  a  new  classification  and  for  a  large  increase  in  the  artillery 
arm  of  the  service,  the  execution  of  which  was  not  provided  for 
in  detail,  but^  on  the  conti*ary,  was  confided  largely  to  the  Presi- 
dent of  the  United  States  and  to  the  Secretary  of  War  acting 
under  the  authority  of  the  President    That  by  reason  of  the  in- 
crease in  the  number  of  officers  as  well  as  by  the  provisions  for 
the  appointment  in  that  arm,  not  only  of  persons  graduating 
from  the  United  States  Military  Academy,  but  also  of  persons 
who  had  served  as  volunteers  subsequent  to  April  21,  1898,  and 
likewise  of  enlisted  men  of  the  Regular  Army  or  volunteers  who 
had  served  one  year  as  also  of  civilians  under  the  conditions  then 
authorized  by  law ;  and  likewise,  for  the  transfer  to  the  artillery 
arm  of  second  lieutenants  of  infantry  or  cavalry,  as  well  as  by 
reason  of  the  fact  that  a  minimum  but  no  maximum  of  time  was 
provided  for  the  accomplishment  of  such  increase,  a  complicated 
administrative  problem  was  presented  to  the  President  and  Sec- 
retary of  War  in  the  execution  of  the  law,  and  the  adjustment  of 
the  various  classes  of  appointees,  both  in  respect  of  each  other, 
and  of  the  officers  then  in  the  service.    And  they  therefore  aver 
that  the  execution  of  the  act  for  the  reorganization  and  increase 
of  the  Army,  in  conjunction  with  the  other  acts  governing  the 
appointment,  promotion,  and  increase  of  the  line  of  the  Army, 
was  a  matter  involving  the  exercise  of  the  discretion  and  judg- 
ment of  the  President  of  the  United  States,  as  the  Chief  Execu- 
tive of  the  Nation,  and  the  Commander-in-Chief  of  the  Army, 
and  of  the  Secretary  of  War  acting  by  authority  of  the  Presi- 
dent    That  it  was  left  to  the  discretion  and  judgment  of  the 
President  and  Secretary  to  appoint  to  the  artillery  arm  such  sec- 
ond lieutenants  of  infantry  and  cavalry  as,  in  the  President's 
discretion,  he  might  see  fit,  subject  only  to  the  approval  of  a 
board  of  artillery  officers  as  to  capacity  for  artillery  service.  And 
that  the  appointment  of  officers  provided  for  by  the  act,  and  the 
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adjustment  of  their  rank  in  accordance  with  the  intent  and  pur- 
pose thereof,  were  committed  to  the  judgment  and  discretion  of 
the  President  and  the  Secretary  of  War. 

The  appellees  deny  the  allegations  contained  in  paragraph 
8  of  the  appellant's  petition ;  and,  on  the  contrary,  they  aver  that, 
pursuant  to  the  said  act  of  February  2, 1901,  providing  that  per- 
sons who  should  have  served  as  volunteers  subsequent  to  April 
21,  1898,  might  be  appointed  to  the  grades  of  first  and  second 
lieutenants,  a  number  of  such  officers  were  designated  for  ex- 
amination, and,  after  a  careful  search  and  investigation  of  the 
examination  papers  of  those  who  established  their  fitness  before 
the  examining  board,  those  showing  the  greatest  aptitude  in 
mathematics,  and  having  the  highest  marks  on  examination,  were 
selected,  as  far  as  possible,  for  the  artillery.  In  consequence 
whereof  the  officers  joined  with  the  Secretary  of  War  and  the 
Adjutant  General  as  defendants  in  the  petition  in  this  case  were 
severally  appointed  to  fiU  vacancies  created  by  the  increase  of 
the  artillery  arm  under  the  act  of  1901.  In  accordance  with  the 
provision  that  the  increase  in  officers  be  only  in  proportion  to  the 
increase  of  men,  such  officers  were  appointed,  some  on  May  8, 
others  on  July  1,  August  1,  August  22,  and  September  23,  1901, 
the  dates  at  which  the  increments  of  enlisted  men  had  respective- 
ly been  secured.  That,  inasmuch  as  the  act  required  that  such 
officers  should  take  rank  in  accordance  with  seniority  as  deter- 
mined by  length  of  prior  commissioned  service,  such  officers  so 
appointed  as  first  lieutenants  of  artillery  were  not  given  rank 
merely  in  accordance  with  the  dates  of  their  respective  commis- 
sions, which,  by  reason  of  the  increments  aforesaid,  varied  in 
dates ;  but>  in  pursuance  of  said  act,  notwithstanding  the  date  of 
said  commission,  they  were  given  rank  according  to  seniority  as 
determined  by  length  of  prior  commissioned  service.  And  al- 
though some  of  such  officers  named  in  the  list  filed  with  the  peti- 
tion, with  less  length  of  prior  commissioned  service,  were  ap- 
pointed on  August  1,  nevertheless,  neither  of  said  officers  was 
placed  above  any  other  officer  in  the  same  grade  with  longer 
commissioned  service ;  but  officers  appointed  later  were,  on  the 
contrary,  ranked  above  those  earlier  appointed,  by  reason  of 
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greater  length  of  prior  commiasioned  service.  The  defendants 
believe  and  aver  that  the  true  intent  and  meaning  of  the  term 
"prior  commissioned  service"  is  commissioned  service  prior  to 
the  approval  of  the  said  act,  and  that,  in  the  exercise  of  their 
discretion  in  the  premises,  the  said  term  was  so  construed  by  the 
President^  and  the  Secretary  of  War  acting  under  the  Presi- 
dent's authority. 

That  inasmuch  as  the  intent^  object,  and  purpose  of  the  act  of 
February  2,  1901,  were  to  give  recognition  to  the  volunteer  of- 
ficers who  had  served  and  seen  active  field  service,  in  accordance 
with  the  length  of  such  service,  and  to  rank  them  accordingly,  it 
became  and  was  necessary,  in  the  execution  of  the  act,  to  adopt 
a  common  date  to  which  such  prior  services  might  be  computed, 
which  would  not  give  to  any  such  officer  an  advantage  over  his 
fellow  officers  by  reason  of  the  accident  of  time  and  place  of 
the  examination.  That  the  officers  who  had  seen  the  most  ardu- 
ous field  service  in  the  Philippines  were  designated  to  return 
and  be  mustered  out  in  advance  of  those  in  the  Philippines  who 
had  seen  less  active  service,  and,  therefore,  if  the  prior  commis- 
sioned service  should  be  computed  to  the  actual  date  of  the  sev- 
eral appointments  of  the  individual  officers,  those  having  less 
real  service  would  have  been  preferred  over  those  of  greater  serv- 
ice, and  great  and  inextricable  confusion  would  have  resulted 
from  a  continual  readjustment  of  the  rank  of  such  officers  at  the 
date  of  each  new  appointment.  On  the  other  hand,  by  the  selec- 
tion of  a  common  date,  to  which  all  service  might  be  computed, 
namely,  the  date  of  the  passage  of  the  act,  the  relative  rank  of 
all  officers  might  be  determined  with  simplicity  and  order,  in 
accordance  with  their  commissioned  service  within  the  meaning 
of  the  act 

Inasmuch  as  the  act  plainly  contemplated  that  the  increase  of 
officers  in  the  artillery  arm,  though  made  at  such  intervals  as 
the  President  and  Secretary  of  War  might  direct,  within  the 
limit  of  five  years,  as  therein  provided,  should  be  considered 
as  one  increase  in  an  entire  body,  rank  in  which  should  be  de- 
termined by  length  of  prior  commissioned  service,  it  became 
and  was  the  duty  of  the  Secretary  of  War  to  arrange  said  officers 
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in  accordance  with  such  intent,  not  by  any  supposed  rule  as  to 
rant  from  date  of  commissions,  but  by  the  common  criterion  of 
prior  commissioned  service ;  for  which  reason  all  of  the  officers 
appointed  as  first  lieutenants  were  given  rank,  not  from  the  date 
of  their  commissions,  but  according  to  commissioned  service  com- 
puted from  the  date  of  the  passage  of  the  act  of  Congress.  And 
the  appellees  aver  and  contend  that  no  officer  so  appointed  was 
given  rank  above  the  appellant,  who  did  not  have  greater  length 
of  commissioned  service  than  the  appellant^  prior  to  the  date  of 
the  said  act  of  1901,  and  that  it  was  not  the  duty  of  the  appel- 
lees to  assign  rank  to  the  appellant  in  violation  of  the  spirit  and 
intention  of  the  act,  according  to  the  supposed  rule  requiring 
rank  to  be  assigned  according  to  the  date  of  appointment  or  com- 
mission. On  the  contrary,  they  aver  that  there  is  no  statute,  act 
of  Congress,  or  law  of  any  kind,  requiring  that  rank  shall  be  ac- 
cording to  date  of  commission;  and  that,  if  such  act  or  law 
existed,  it  is  wholly  superseded,  in  respect  of  these  appointments, 
by  the  act  of  February  2,  1901 ;  and  had  there  been  no  question 
before  the  President  and  Secretary  of  War,  involving  an  exercise 
of  discretion,  and  had  it  only  been  necessary  for  them  to  deter- 
mine the  rank  of  the  several  appointees  under  the  act,  whose 
dates  of  appointment  or  commission  were  the  same,  then  section 
1219  of  the  Revised  Statutes  (U.  S.  Comp.  Stat  1901,  p.  858), 
would  have  fully  applied  to  the  case,  and  there  would  have  been 
no  occasion  to  prescribe  in  the  act  a  rule  for  determining  the 
relative  rank  of  appointees  having  prior  commissioned  service ; 
but  such  a  rule  is  prescribed  in  section  28  of  the  act  of  February 
2,  1901,  which  is  more  extensive  in  its  scope  than  the  rule  set 
forth  in  section  1219  of  the  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  p.  858),  and  which  applies  and  was  intended  to  apply  to 
the  increase  of  the  artillery  corps  by  increments,  and  to  deter- 
mine the  relative  rank  of  all  appointees  thereunder  who  had 
prior  commissioned  ser\''ice. 

The  appellees  deny  that  by  reason  of  the  acts  complained  of 
the  appellant's  rank  in  the  artillery  arm  has  been  reduced  ninety- 
one  files,  or  any  other  number  of  files,  or  that  his  promotion  to 
the  grade  of  captain  will  be  delayed  for  any  period  whatever; 
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but,  on  the  contrary,  they  aver  that  his  present  rank  in  the  ar- 
tillery arm  is  his  true  rank  as  determined  by  the  provisions  of 
the  act  of  February  2,  1901,  and  that  the  officers  ranking  above 
him,  and  of  whom  he  complains,  rank  above  him  by  reason  of 
seniority  as  determined  by  length  of  prior  commissioned  service. 

They  therefore  submit  that  the  appellant  has  no  right,  such 
as  he  claims,  and  consequently  no  remedy  by  mandamus  or  oth- 
erwise, to  review,  reverse,  or  set  aside  or  control  the  action  of 
the  Secretary  of  War  in  the  execution  of  the  act  of  February  2, 
1901,  determining  the  appointment,  promotion,  and  relative 
rank  of  officers  in  the  Army  of  the  United  States;  but,  on  the 
contrary,  that  the  appointment  and  promotion  of  such  officers, 
and  their  ranking  in  their  several  grades  in  the  lineal  list  of 
artillery  officers,  and  of  the  relative  rank  in  the  list  of  officers 
of  the  Army,  are  matters  wholly  within  the  competence  of  the 
President  of  the  United  States,  and  the  Secretary  of  War,  act- 
ing by  authority  of  the  President,  and  of  the  law  in  that  be- 
half ;  and  are  matters  within  the  cognizance  of  the  Executive  De- 
partment of  the  government^  and  therefore  not  within  the  juris- 
diction of  the  court 

The  appellant  demurred  to  the  answer,  and  thereby  admit- 
ted as  true  all  matters  of  fact  well  pleaded ;  and  the  question  is 
thus  raised,  whether  the  facts  set  forth  in  the  pleading  present 
to  the  court  any  sufficient  ground  for  redress  of  the  supposed 
wrong  alleged. 

Messrs.  Catherine  &  Craig  and  Mr.  Wm.  E,  Ambrose  for  the 
appellant* 

Mr.  Morgan  H,  Beach,  United  States  Attorney  for  the  Dis- 
trict of  Columbia,  for  the  appellees. 

Mr.  Chief  Justice  Alvet  delivered  the  opinion  of  the  Court: 

We  have  stated  fully  the  pleadings  in  the  case  as  they  con- 
tain the  facts  upon  which  the  supposed  right  is  based ;  and  we 
have  thus  stated  the  facts  fully  that  it  may  clearly  appear  what 
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is  the  nature  of  the  supposed  wrong  of  which  complaint  is  made, 
and  the  ground  upon  which  relief  is  prayed.  We  have  also  stated 
fully  the  provisions  of  the  act  of  Congress  of  February  2,  1901, 
under  which  the  claim  is  made,  and  the  construction  thereof  by 
which  the  action  of  the  Secretary  of  War  and  the  Adjutant  Gen- 
eral was  determined. 

The  act  of  Congress  of  February  2,  1901,  imposed  upon  the 
President  and  the  War  Department  many  and  complicated  duties 
in  effecting  the  increase  and  reorganization  of  the  army.  In 
executing  the  various  provisions  of  the  act  many  perplexing  ques- 
tions necessarily  arose,  and  which  required  for  their  determina- 
tion, not  only  discretion,  but  the  exercise  of  a  careful  and  dis- 
criminating judgment.  It  must  be  borne  in  mind  that  they 
were  required  by  this  act,  without  special  and  detailed  provisions 
to  meet  every  emergency  that  might  arise,  to  reorganize  and  sys- 
tematize the  entire  body  of  the  army,  taking  in  the  large  in- 
crease provided  for,  both  of  officers  and  men ;  and  to  do  that  with 
justice  and  fairness  to  all  concerned  was  a  work  of  no  small  pro- 
portions and  difficulty,  and  plainly  required  the  exercise  of  judg- 
ment and  discretion  in  a  large  and  important  sense.  In  such 
state  of  case  it  would  require  a  very  plain  and  unmistakable  de- 
parture from  the  provisions  of  the  statute  to  justify  the  judiciary 
in  interposing  by  mandamus  to  control  and  reverse  the  action 
of  the  department  in  its  work  of  reorganization,  and  fixing  the 
rank  of  the  officers  of  the  Army.  To  interpose  in  any  such  case 
would  almost  certainly  be  productive  of  mischief  and  confusion 
in  the  entire  organization.  It  is  a  well-settled  principle  in  our 
jurisprudence  and  polity  of  government  that  the  courts  cannot 
substitute  their  own  discretion  and  judgment  for  that  of  the 
Executive  Department  of  the  government  in  matters  properly 
confided  to  it.  Each  department  of  government  must  work  in 
its  own  proper  sphere  and  jurisdiction. 

In  the  case  of  Decatur  v.  Pavlding,  14  Pet  497, 10  L.  ed.  559, 
it  was  held  by  the  Supreme  Court  of  the  United  States,  and  re- 
peated in  the  recent  case  of  United  States  ex  rel.  Riverside  Oil 
Co.  V.  Hitchcock,  190  U.  S.  316,47  L.  ed.  1074,23  Sup.Ct  Rep. 
698,  that,  in  general,  the  official  duties  of  the  head  of  one  of 
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the  Executive  Departments,  whether  imposed  by  act  of  Congress 
or  by  resolution,  are  not  mere  ministerial  duties.  The  head  of 
an  Executive  Department  of  the  government^  in  the  administra- 
tion  of  the  various  and  important  concerns  of  his  oflSce,  is  con- 
tinually required  to  exercise  judgment  and  discretion.  He  must 
exercise  his  judgment  in  expounding  the  laws  and  resolutions 
of  Gongi*ess  under  which  he  is  from  time  to  time  required  to 
act*  And  that  was  manifestly  the  condition  of  affairs  under 
which  the  head  of  the  War  Department  was  required  to  act  in 
respect  to  the  matter  of  the  present  application. 

It  may  be  conceded,  indeed  it  is  doubtless  true,  that,  when  a 
plain  official  duty,  requiring  no  exercise  of  discretion,  is  to  be 
performed,  and  performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may  have  a  mandamus 
to  compel  its  performance,  and,  when  such  duty  is  threatened  to 
be  violated  by  some  positive  official  act,  any  person  who  will  sus- 
tain  personal  injury  thereby,  for  which  adequate  compensation 
cannot  be  had  at  law,  may  have  an  injunction  to  prevent  it.  In 
such  cases,  the  writ  of  mandamus  and  injunction  are  somewhat 
correlative  to  each  other.  Board  of  Liquidation  v.  McComb,  92 
U.  S.  531,  641,  23  L.  ed.  623,  628.  But  there  is  no  such  case 
presented  here. 

The  act  of  1901,  for  the  reorganization  and  increase  of  the 
Army,  has  been  construed,  and  that  construction  acted  upon,  by 
the  head  of  the  War  Department  in  a  manner  that  concerns 
a  large  class  of  officers ;  and,  though  there  might  be  some  such 
question  made  as  would  suggest  doubt  as  to  the  strict  correct- 
ness of  the  construction  a  lopted,  yet  the  court  cannot  be  asked 
to  solve  the  doubt,  and  thus  to  control  and  reverse  the  action  of 
the  department,  as  against  the  construction  that  has  been  adopted 
and  acted  upon  in  the  administration  of  the  affairs  of  the  de- 
partment, and  by  which  the  rights  of  others  may  affected.  The 
principle  upon  this  subject  is  well  settled.  It  is  declared  by  the 
Supreme  Court  of  the  United  States,  in  United  States  v.  Moore, 
96  U.S.  760,  763,24  L.ed.688,  689,  that  "the  construction  given 
to  a  statute  by  those  charged  with  the  duty  of  executing  it  is 
always  entitled  to  the  most  respectful  consideration,  and  ought 


Digitized  by  VjOOQ IC 


UNITED  STATES  EX  BEL.  EDWARDS  v.  ROOT.  431 

D.  C]  Opinion  of  the  Court. 

not  be  overruled  without  cogent  reasons.  Edwards  v.  Darby,  12 
Wheat.  210,  6  L.  ed.  604;  United  States  v.  State  Bank,  6  Pet 
29,  8  L.  ed.  308 ;  United  States  v.  Macdaniel,  7  Pet  7,  8  L.  ed. 
689.  The  officers  concerned  are  usually  able  men,  and  masters 
of  the  subject  Not  unfrequently  they  are  the  draftsmen  of  the 
laws  they  are  afterwards  called  upon  to  interpret/' 

With  respect  to  the  interpretation  given  the  act  of  1901,  by 
the  Secretary  of  War,  and  those  acting  under  his  direction,  as  set 
forth  in  the  answer  of  the  appellees,  tliis  court  is  not  at  all  in- 
clined to  dissent  from  it,  or  to  say  that  such  construction  wa& 
improper.  That  construction  certainly  tended  to  produce  sim- 
plicity, as  well  as  justice  among  those  officers  entitled  to  rank  in 
the  same  grade  with  the  appellant  The  fixing  of  a  conmion 
date  up  to  which  the  prior  commissioned  service  should  be  com- 
puted would  seem  to  be  essential  in  order  to  maintain  order  and 
simplicity,  as  well  as  justice,  in  ranking  the  officers  under  that 
provision  of  the  act 

But  apart  from  the  mere  construction  of  the  act,  the  appel- 
lant in  his  application  has  failed  to  show  any  real  ground  for  the 
relief  that  he  seeks.  He  is  not  at  present  deprived  of  any  right 
that  he  can  appeal  to  a  court  of  justice  to  enforce.  He  occupies 
and  enjoys  the  position  of  first  lieutenant  in  the  artillery  corps 
of  the  Army,  and  he  does  not  claim  that  he  is  entitled  to  any 
higher  rank  therein  for  the  present ;  he  only  claims  that  he  is  de- 
prived of  a  rank  or  position  in  the  Official  Army  Register  that 
might  be  of  benefit  to  him  in  a  future  claim  to  promotion  to  the 
rank  of  captain.  But  his  rank  as  shown  by  the  Official  Army 
Register  is  conclusive  of  no  such  right  of  promotion.  The  mere 
designation  of  lineal  or  relative  rank  in  the  Official  Army  Regis- 
ter does  not  fix  and  determine  his  rank  in  the  Army  and  his  right 
to  promotion.  That  right  depends  upon  other  conditions.  It  is 
true  the  Official  Army  Register  is  an  official  record  of  the  War 
Department,  that  furnishes  evidence  of  the  rank  and  status  of 
officers  in  the  various  grades  and  classes  of  the  officers  in  the 
army  organization-;  but  it  does  not  per  se  establish  and  determine 
any  right  to  particular  rank,  much  less  to  promotion.  This  lat- 
ter right  depends  upon  quite  different  conditions^  and  apart  from 
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the  evidence  furnished  by  the  Official  Army  Register.  Promo- 
tion is  in  a  certain  sense  a  new  appointment,  and,  to  the  position 
of  captain,  can  only  be  effected  by  the  nomination  of  the  Presi- 
dent, with  the  advice  and  consent  of  the  Senate.  The  mere  entry, 
therefore,  in  the  Official  Army  Begister  of  the  name  and  rank 
of  the  appellant  would  not  operate  to  entitle  him  to  or  to  oontrol 
such  promotion.  That  must  rest  primarily  in  the  judgment  and 
discretion  of  the  President 

The  right  claimed  by  the  appellant  is  of  a  prospective  nature, 
and  which  may  never  be  available  or  realized.  And,  such  being 
the  nature  of  the  right  claimed,  it  has  been  held  that  the  rela- 
tive rank  of  officers  in  the  Army  and  Navy  does  not  constitute  a 
vested  right,  nor  a  matter  of  contract,  but  is  subject  to  regula- 
tion by  legislation  of  Congress  and  to  the  action  of  the  Executive 
Departments,  within  the  scope  of  their  discretion.  United 
States  ex  rel.  Hail  v.  Whitney,  6  Mackey,  870. 

Without  pursuing  the  subject  further,  we  are  clearly  of  opin- 
ion that  there  is  no  case  presented  on  the  facts  as  set  forth  in 
the  pleading,  to  warrant  the  granting  of  a  mandamus;  and  that 
the  court  below  was  right  in  overruling  the  demurrer  to  the  an- 
swer and  dismissing  the  petition.  The  order  appealed  from 
must)  therefore,  be  affirmed ;  and  it  is  so  ordered,  with  costs. 

Order  affirmed. 


WOOD  V.  GRAYSON.* 


DODS  OF  TBUST;   EASBMIClfTS  OF  LlOHT  AlTD  AUI;   OOTTBT  TBUSTEBS,  Sa£B8 
BT;    MOBTOAOBS,    FOBEOLOSUBE    OF;    PBIOBTTIES;     SELECTION    OF    GOUBZ 

Tbustkes. 

I.  Deeds  of  trust,  such  as  are  ordinarily  used  in  this  District  to  b'Kiure 
debts,  are  mortgages  in  their  nature  and  effect. 

^lAght  and  Air. — As  to  American  law  relating  to  easement  of  light,  air, 
and  prospect,  see  the  presentation  of  authorities  in  editorial  notes  to  Case 
V.  Minot,  22  L.  R.  A.  536,  and  Jones  v.  MHUaps,  23  L.  R.  A.  168.  As  to 
abutting  owner's  easements  of  light  and  air,  see  editorial  notes  to  Selden 
V.  JarhsonviUe,  14  L.  R.  A.  370,  and  Egerer  v.  New  York  C.  d  H,  R,  R.  Co, 
14  I.,  r.  A.  r'-^l. 
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8.  Except  as  against  the  mortgagee,  a  mortgagor  while  in  possession  and 
before  foreclosure  is  the  real  owner  of  the  mortgaged  property,  the 
mortgage  or  deed  of  trust  being  a  mere  security  for  the  debt,  upon  the 
payment  of  which  the  mortgage  or  deed  of  trust  becomes  extinct. 

3.  It  is  competent  for  the  owner  of  two  lots,  who  erects  upon  one  of  them 

a  building  containing  porches  which  project  upon,  and  windows  which 
overlook,  the  other  lot;  and  who  gives  a  mortgage  upon  the  lot  con- 
taining the  building, — ^to  add  to  the  security  of  the  mortgage  debt  by 
granting  to  the  mortgagee  an  easement  of  light  and  air,  and  projecting 
porches  over  the  adjoining  lot,  so  long  as  the  holders  of  prior  mort- 
gages on  the  lot  are  not  prejudiced. 

4.  It  would  seem  that,  under  such  circumstances,  even  without  any  special 

words  of  conveyance,  the  right  to  light  and  air  would  pass  upon  the 
conveyance  of  the  building;  but  where  by  the  mortgage  the  land  is 
granted  "together  with  all  and  singular  the  improvements,  ways,  ease- 
ments, rights,  privileges,  and  appurtenances  to  the  same  belonging  or 
in  any  wise  appertaining,''  etc.,  such  language  is  an  express  recognition, 
not  only  of  the  existence  de  facto,  but  the  user  of  such  an  easement  as 
appurtenant  to  the  building. 

6.  Where  the  mortgage  under  such  circumstances  does  not  limit  the  extent 

of  the  right  of  easement  of  light  and  air  over  the  adjoining  lot,  but 
the  acts  of  the  parties  clearly  indicate  that  a  strip  of  land  10  feet 
wide  is  reasonably  necessary  to  supply  the  light  and  air  to  the  rooms 
on  that  side  of  the  building,  the  mortgage  will  carry  as  a  de  faoto 
appurtenance  thereto  such  an  easement  in  the  10-foot  strip  of  land; 
following  Frizzell  v.  Murphy,  19  App.  D.  0.  440. 
0.  In  foreclosing  such  a  mortgage,  covering  the  building  and  an  easement 
of  light  and  air  in  the  10-foot  strip  of  the  adjoining  lot,  and  a  prior 
mortgage  made  before  the  building  was  commenced  and  covering  only 
the  lot  on  which  the  building  was  subsequently  erected,  a  decree  of  the 
lower  court  is  erroneous  which  orders  the  sale  of  the  corporeal  estate 
in  the  10-foot  strip  of  land,  and  not  a  mere  easement  in  it,  as  Such 
strip  is  not  embraced  in  either  mortgage. 

7.  A  decree  in  a  suit  by  a  junior  mortgage  encumbrancer  of  land  to  fore- 

close his  mortgage,  and  for  other  relief,  is  not  erroneous  where  it  au- 
thorizes the  sale  of  the  property  as  a  whole,  although  each  of  two  priqp 
mortgages  covers  only  a  portion  of  the  property,  where  all  of  the  mort- 
gage debts  are  overdue,  and  all  of  the  parties  interested  are  before  the 
court,  and  their  rights  imder  their  respective  mortgagee  require  the 
property  to  be  sold;  and  also  where  the  decree  in  the  alternative  pro- 
vides that,  if  the  trustees  shall  find  it  more  advantageous  to  the  inter- 
est of  the  parties,  they  shall  divide  the  property  and  sell  the  parcels 
separately. 

8.  The  proper  distribution  of  the  proceeds  of  such  a  sale,  indicated,  whether 

it  be  of  the  property  as  a  whole  or  in  parcels. 

Vol.  XXII— 28 
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9.  The  question  of  the  selection  and  appointment  of  trustees  to  make  sales 
under  a  decree  is  a  matter  exclusively  within  the  power  and  discretion 
of  the  court  passing  the  decree,  and  its  action  in  the  premises  is  not 
reviewable  on  appeal. 

No.  1304.     Submitted  May  20,  1903.    Decided  October  6,  1903. 

Hkahing  on  an  appeal  by  the  defendants  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  in  a  suit  in  equity 
for  an  injunction  to  restrain  the  sale  of  certain  real  estate  and 
for  other  purposes.  Reversed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

The  bill  in  this  case  was  filed  by  the  appellees,  Grayson  and 
others,  against  the  appellants,  Wood,  Talbott,  and  Duke,  and 
others,  to  have  appointed  a  receiver  of  what  is  known  as  the  Vic- 
toria flats  property,  in  the  city  of  Washington ;  to  obtain  an  in- 
junction to  restrain  the  sale  of  said  property;  to  have  declared 
the  right  to  certain  easements  alleged  to  be  appurtenant  to  the 
said  Victoria  flats  building,  and  for  the  sale  of  that  and  other 
adjoining  property,  for  the  satisfaction  and  discharge  of  certain 
encumbrances  thereon,  and  for  general  relief.  The  case  has  been 
in  this  court  on  a  former  appeal,  taken  from  an  interlocutory 
order  appointing  a  receiver  pendente  lite,  and  which  order  was 
afiirmed  by  this  court.  The  case  as  then  presented  is  reported  in 
16  App.  D.  C.  174. 

The  case  as  now  presented,  on  pleadings  and  proof,  is  quite 
voluminous,  but,  as  we  apprehend  the  case,  the  material  facts 
are  plain,  and  about  which  there  is  little  or  no  dispute.  The 
most  material  questions  presented  on  this  appeal  are,  as  to  the 
effect  and  operation  of  certain  deeds  of  trust  creating  encum- 
brances upon  the  property  sought  to  be  sold,  and  the  extent  to 
which  said  deeds  operate,  and  the  right  of  sale  of  the  property 
embraced  in  said  deeds  of  trusty  on  the  application  of  the  com- 
plainants. 

It  appears  by  bill,  answers,  and  proof,  that,  on  January  13, 
1897,  Mrs.  Alice  S.  Hill,  being  the  owner,  conveyed  in  fee  to 
Nicholas  T.  Haller  the  whole  of  lots  1  and  2,  in  block  46,  in 
Hiirs  subdivision,  University  Park,  in  the  city  of  Washington^ 
District  of  Columbia ;  a  diagram  of  which  lots  is  exhibited  with 
the  bill  of  complaint. 
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SXHIBIT  B. 
Filed,  September  6,  1899. 
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These  lots  front  150  feet  on  14th  street  extended,  and  190  feet 
on  Welling  place.  They  appear  to  have  been  purchased  as  a  site 
for  the  erection  of  a  hotel  or  apartment  house.  To  enable  him 
to  effect  his  purpose,  Haller  negotiated  a  loan  of  $75,000 ;  and 
on  January  22, 1897,  he  executed  a  deed  of  trust  to  R  H.  War- 
ner and  Louis  D.  Wine,  as  trustees,  to  secure  said  loan,  on  the 
portions  of  said  lots  embracing  the  north  120  feet  front  thereof 
by  a  depth  of  124  feet  Simultaneously  with  said  deed  to  War- 
ner and  Wine,  Haller  executed  a  deed  of  trust  to  the  defendants 
McReynolds  and  Meriwether,  as  trustees,  of  the  remaining  por- 
tions of  said  lots  1  and  2,  to  secure  his  promissory  notes  ag- 
gregating the  sum  of  $12,315,  held,  at  the  time  of  the  institu- 
tion of  this  suit,  by  Mrs.  Alice  S.  Hill,  Charles  M.  Carter,  and, 
as  collateral  security,  by  the  First  National  Bank  of  Gaithera- 
burg.  At  the  time  of  the  making  of  these  two  mortgages  or  deeds 
of  trust  the  lots  embraced  therein  were  entirely  bare,  without 
any  improvements  thereon  whatever.  Haller  immediately  after- 
wards proceeded  to  erect  the  apartment  house,  known  as  the  Vic- 
toria flats,  on  the  portions  of  the  two  lots  described  in  the  deed 
to  Warner  and  Wine.  The  lines  of  this  deed  are  delineated  on 
the  diagram  exhibited. 

In  the  progress  of  the  building  of  the  apartment  house,  Haller 
became  indebted  to  various  material  men  and  to  mechanics  in  the 
sum  of  $30,087.65,  and  in  the  further  sum  of  $10,350  for  money 
borrowed.  To  avoid  mechanics'  liens  upon  the  property,  and  to 
secure  this  indebtedness,  he  executed  a  second  mortgage  or  deed 
of  trust  upon  that  portion  of  the  two  lots  of  ground  embraced 
in  the  deed  of  trust  to  Warner  and  Wine ;  which  said  second  deed 
of  trust  was  made  to  David  C.  Grayson  and  John  C.  Heald,  as 
trustees,  on  the  20th  day  of  December,  1897,  and  was  duly 
recorded.  It  is  this  deed  that  gives  rise  to  the  question,  whether 
there  was  an  easement  created,  for  the  benefit  of  the  flats  build- 
ing, over  the  space  of  10  feet  in  the  adjoining  ground  along  the 
south  and  west  walls  of  that  building,  to  let  in  light  and  air  to 
the  doors  and  windows  of  the  building  on  the  south  and  west 
sides  thereof,  and  to  maintain  the  porches  of  the  building, 
erected  and  projected  over  such  adjoining  strip  or  space. 
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In  and  by  this  deed  of  tnist  of  the  20th  day  of  December, 
1897,  the  grant  is  made  of  the  premises  as  then  existing.  The 
apartment  building  had  been  erected  by  Haller,  the  mortgagor, 
owning  the  equity  of  redemption  in  both  the  entire  lots  1  and 
2 ;  and  in  the  south  and  west  walls  of  the  building  he  had  placed 
a  large  number  of  windows  and  doors,  all  of  which  are  shown 
to  be  absolutely  necessary  to  the  proper  and  successful  use  and 
enjoyment  of  the  building  as  an  apartment  house ;  as,  without 
such  windows  and  doors  and  the  light  and  air  admitted  thereto,  a 
large  portion  of  the  building  would  be  deprived  of  necessary 
light  and  air,  and  would  be  untenantable  and  useless. 

It  is  also  stated,  and  admitted  in  the  answers  of  the  defendants 
Wood  and  Talbott,  that  the  walls  of  the  building  of  Victoria 
flats  extended  over  and  encroached  upon  the  ground  embraced 
in  the  deed  of  trust  made  to  McReynolds  and  Meriwether ;  and 
that  the  porches  of  the  building  on  the  south  and  west  sides  there- 
of extended  out  and  projected  over  the  adjoining  ground  covered 
by  the  deed  to  McEeynolds  and  Meriwether,  to  the  extent  of 
about  5  feet;  and  that  the  areaways  along  the  walls  of  the  build- 
ing, on  the  south  and  west  sides  thereof^  as  alleged  by  the  bill 
and  not  denied  in  the  answers,  extend  over  and  encroach  upon 
the  ground  embraced  in  the  trust  deed  to  McReynolds  and  Meri- 
wether to  the  extent  of  several  feet.  It  is  conceded  by  the  appel- 
lants that,  if  the  adjoining  ground  on  the  south  and  west  sides 
of  the  flats  building  should  be  built  upon,  close  up  to  the  apart- 
ment house,  the  latter  would  be  seriously  damaged  and  reduced 
in  value, — ^being  thereby  deprived  of  light  and  air  to  a  large  por^ 
taon  of  the  building. 

In  the  deed  of  trust  to  Grayson  and  Heald  the  parcels  of  the 
two  lots  as  described  in  the  deed  of  trust  to  Warner  and  Wine 
are  granted,  ''together  with  all  and  singular  the  improvements, 
ways,  easements,  rights,  privileges,  and  appurtenances  to  the 
same  belonging,  or  in  any  wise  appertaining,  and  all  the  estate, 
right,  title,  interest,  and  claim,  either  at  law  or  in  equity,  or 
otherwise  however,  of  the  party  of  the  first  part,  of,  in,  to,  or  out 
of  the  said  land  and  premises."  The  powers  and  trusts  are  then 
declared,  and  among  these  are  the  powers  to  collect  and  apply  the 
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rents  and  profits  of  the  said  building  over  and  above  the  amount 
necessary  to  pay  the  interest  on  the  debts  secured  by  the  first 
deed  of  trust  on  said  property, — ^that  to  Warner  and  Wine, — and 
to  pay  taxes,  insurance,  and  running  expenses  of  the  building, 
etc.  And  upon  default  or  failure  being  made  in  the  payment 
of  said  notes  or  either  of  them,  or  upon  failure  of  the  parties 
of  the  second  part  to  collect  and  divide  the  net  rents  and  profits 
as  thereinbefore  provided  for,  for  a  longer  period  than  four 
months,  then,  and  in  that  event,  and  at  any  time  thereafter,  to 
sell  the  said  described  land  and  premises  at  public  auction,  etc. 

Default  had  been  made  under  the  deed  of  trust  to  Grayson  and 
Heald,  and  in  the  payment  of  the  interest  on  the  notes  secured 
by  the  deed  of  trust  to  Warner  and  Wine ;  and  consequently  the 
right  of  sale  had  accrued  before  the  time  of  filing  the  bill  in  this 
case.  The  first  deed  of  trust,  that  to  Warner  and  Wine,  is  not 
made  an  exhibit  to  the  bill ;  but  it  is  agreed  that  it  is  correctly 
stated  in  the  bill  of  complaint 

It  appears  that,  by  arrangement,  the  firm  of  Warner  and  Wine 
were  to  collect  the  rents  of  the  building,  which  were  sufficient 
to  pay  all  charges  enumerated,  including  the  interest  on  the  sec- 
ond trust  notes,  until  May,  1899,  when  the  defendants,  Wood 
and  Talbott,  proposed  to  Heald,  one  of  the  trustees  in  the  second 
deed  of  trust,  that  the  commissions  to  Warner  and  Wine  could 
be  saved  by  allowing  Wood  to  collect  the  rents  and  apply  the 
same  as  required  by  the  trusts,  to  which  proposition  Grayson  and 
Heald  assented ;  and  Wood  from  thence  collected  the  rents,  but, 
as  charged  in  the  bill  and  shown  in  proof,  has  failed  to  apply  or 
pay  over  the  same  as  required.  Wood  was  in  control  and  con- 
ducted the  afiPairs  of  the  Victoria  flats  building  for  a  time,  and 
it  is  said  that  he  conducted  the  establishment  with  success.  But 
it  is  averred,  and  testified  to  by  Wood  and  Talbott,  that  it  was 
found  to  be  impossible  to  meet  the  exorbitant  interest  charges 
from  the  revenue ;  and  hence  tlie  default,  and  the  desire  of  Wood 
and  Talbott  to  take  up  the  notes  secured  by  the  second  mortgage, 
by  discounting  them  at  a  heavy  rate,  and  thus  reduce  the  mort- 
gage indebtedness.  On  the  other  hand,  it  is  alleged  and  shown 
in  proof,  that  Wood  and  Talbott  first  endeavored  to  purchase  the 
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aecond  trust  notes  at  a  heavy  discount,  and  failing  in  that  effort, 
they  threatened  that  the  holders  of  those  notes  should  get  noth- 
ing if  they  could  prevent  it;  and  tiiat  they  thereupon  made  de- 
fault in  the  first  instalment  of  interest  on  the  first  mortgage  notes 
falling  due  after  Wood  had  undertaken  the  management  of  the 
property,  apparently,  as  alleged,  for  the  very  purpose  of  bring- 
ing about  a  default  and  a  consequent  foreclosure  sale  of  the  prop- 
erty, to  the  end  that  they  might  purchase  it  at  a  reduced  price, 
free  and  clear  of  the  mortgage  debts,  and  thus  cause  great  loss 
and  injury  to  the  holders  of  the  indebtedness.  This  alleged  ob- 
ject and  purpose  on  the  part  of  the  defendants  Wood  and  Tal- 
bott,  they  have  very  emphatically  denied,  both  in  their  answers 
and  in  their  testimony  as  witnesses.  But  whether  this  fact  be 
true  or  false,  it  is  undeniably  true  that  there  is  a  large  default 
under  both  deeds  of  trust  on  the  Victoria  flats  building,  without 
any  means  of  payment  of  either  interest  or  principal,  except  by 
sale  of  tlie  property  and  the  application  of  the  proceeds  of  the 
sale  to  the  payment  of  the  debts,  according  to  the  order  and 
priority  in  which  they  are  charged  upon  the  property. 

[The  decree  appealed  from  by  the  defendants,  Wood,  Talbott 
and  Duke,  was  as  follows: 

^This  cause  coming  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  having  been  argued  by  the  solicitors  for  the  parties, 
respectively,  and  duly  considered,  it  is  thereupon  by  the  court 
this  23d  day  of  January,  a.  d.  1903,  adjudged,  ordered,  and 
decreed, 

"1.  That,  as  against  the  defendants  Frank  I.  Wood,  H.  Mau- 
rice Talbott,  and  Bernard  A.  Duke,  their  heirs  and  assigns,  and  as 
against  the  defendant  Nicholas  T.  Haller,  his  heirs  and  assigns, 
other  than  the  defendants  Frederick  W.  McReynolds  and  James 
H.  Meriwether,  the  property  covered  by  the  building  called  the 
Victoria  flats,  together  with  the  overhanging  porticos  and  other 
projections  on  the  south  and  west  sides  of  the  said  building,  and 
the  approaches  to  the  entrances  along  the  said  sides  of  said  build- 
ing into  the  areas  connected  therewith,  and  properly  appurtenant 
to  the  same,  is  subject  to  the  deed  of  trust  from  the  defendant 
Nicholas  T.  Haller  to  the  defendants  Brainard  H.  Warner,  and 
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Louis  D.  Wine,  tniBtees,  of  January  22d,  1897,  recorded  in  liber 
2180,  at  folio  340,  of  the  land  records  for  the  District  of  Colum- 
bia, and,  also,  to  the  deed  of  trust  from  the  said  defendant 
Nicholas  T.  Haller  to  the  complainant  David  C.  Grayson  and 
the  defendant  John  C.  Heald,  trustees,  of  December  20th,  1897, 
recorded  in  liber  2291,  at  folio  133,  of  the  said  land  records,  as 
set  forth  in  the  bill. 

"2.  That,  as  against  the  defendants  Frederick  W.  McReynolds 
and  James  H.  Meriwether,  trustees  under  the  deed  of  trust 
from  the  said  Haller,  of  the  22d  day  of  January,  1897,  described 
in  the  bill,  and  as  against  the  holders  of  the  promissory  notes  se- 
cured thereby,  as  in  the  said  bill  set  forth,  and  as  against  the 
said  Brainard  H.  Warner  and  Louis  D.  Wine,  trustees  under  the 
deed  of  trust  to  them,  of  the  22d  day  of  January,  a.  d.  1897,  and 
as  against  the  holders  of  the  promissory  notes  secured  thereby, 
the  complainants  are  entitled  to  a  decree  for  the  sale  of  the  said 
building,  with  all  the  appurtenances,  as  described  in  the  preced- 
ing paragraph  hereof,  as  claimed  in  the  bill,  for  the  purpose  of 
raising  the  money  due  under  the  said  deed  of  trust,  and,  also,  the 
moneys  due  under  the  deed  of  trust  to  Greyson  and  Heald,  trus- 
tees, as  set  forth  in  the  bill ;  and  that  power  is  hereby  given  to  the 
three  trustees  hereinafter  appointed,  to  sell,  for  the  purpose  of 
raising  the  moneys  necessary  to  discharge  the  promissory  notes 
secured  by  the  said  deed  of  trust  to  McReynolds  and  Meriweth- 
er, all  the  residue  of  the  lands  conveyed  by  Alice  S.  Hill  to  N.  T. 
Haller,  as  set  forth  in  the  bill,  excepting  the  said  10-foot  strip, 
appurtenant  to  the  said  Victoria  flats. 

"3.  That  Brainard  H.  Warner,  Frederick  W.  McReynolds, 
and  David  C.  Grayson  be,  and  they  hereby  are,  appointed  trus- 
tees to  make  the  said  sale,  and  the  manner  of  their  proceedings 
shall  be  as  follows : 

"They  shall  first  file  with  the  clerk  of  this  court  a  bond  to  tlie 
United  States  of  America,  executed  by  them  with  a  surety  or 
sureties  approved  by  the  court,  or  by  one  of  the  justices  thereof, 
in  the  penalty  of  $100,000,  conditioned  for  the  faithful  perform- 
ance of  the  trust  reposed  in  them  by  this  decree,  or  which  may  be 
reposed  in  them  by  any  future  order  or  decree  in  the  premises ; 
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and  the  said  trustees  shall  first  give  notice  by  publication  in  the 
Evening  Star  and  Washington  Post  newspapers,  daily  except 
Sundays  and  legal  holidays,  for  ten  (10)  days  prior  to  any  sale 
hereunder,  giving  notice  of  the  time,  place,  manner,  and  terms 
of  any  such  sale,  which  terms  shall  be  as  follows  in  respect  to  any 
sale  by  them,  as  hereinafter  provided :  One  third  of  the  puiv 
chase  money  in  cash,  one  third  in  one  (1)  year  and  one  third  in 
two  (2)  years,  or  all  cash  at  the  purchaser's  option,  the  deferred 
payments,  if  any,  to  be  represented  by  the  promissory  notes  of 
the  purchaser,  bearing  interest  from  the  day  of  sale  at  the  rate  of 
6  per  cent  per  annum,  payable  semi-annually,  and  secured  by 
deed  of  trust  upon  the  property,  or  the  respective  parcels  of  prop- 
erty to  which  they  relate. 

**It  is  further  ordered  that,  in  making  sale  or  sales,  the  trustees 
are  authorized  to  advertise  and  sell  the  said  property  as  a  whole, 
if  they  shall  iind  it  expedient  and  advantageous  so  to  do,  and 
they  may  offer  it  in  that  form,  with  power  to  withdraw  the  same 
from  sale  if  a  sufficiently  advantageous  bid  shall  not  be  received 
for  it  as  a  whole ;  and,  if  the  said  trustees  shall  find  it  advan- 
tageous and  advisable  hot  to  sell  the  said  property  as  a  whole, 
they  are  authorized  to  divide  and  sell  the  same  separately;  in 
which  case  they  shall  offer  the  Victoria  flats  building,  with  a 
strip  of  land  along  the  south  and  west  sides  thereof,  ten  (10) 
feet  in  width;  and  they  shall  subdivide  and  offer  for  sale  the 
residue  of  the  land  in  such  parcels  as  to  them  shall  seem  most 
advantageous  and  desirable,  and  shall  sell  the  said  parcels  or  so 
much  thereof  as  shall  be  necessary  to  discharge  the  amount  re- 
maining due  on  tlie  said  several  deeds  of  trust,  respectively,  to- 
gether witli  the  costs  of  the  sale,  and  shall  bring  into  court  the 
proceeds  thereof,  subject  to  its  further  order. 

'*It  is  further  adjudged,  ordered,  and  decreed  that,  in  the  dis- 
tribution of  the  proceeds  of  the  sale  or  sales  hereby  authorized, 
after  payment  of  the  costs  of  the  said  sales  and  of  this  suit,  there 
shall  first  be  applied  to  the  satisfaction  of  the  notes  secured  by 
the  deed  of  trust  to  the  defendants  McReynolds  and  Meriwether 
such  proportionate  part  thereof  as  shall  represent  the  value  of  the 
said  land  exclusive  of  that  upon  which  the  Victoria  flats  building 
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stands,  with  its  porticos,  projections,  and  approaches  as  herein- 
before set  forth,  and  of  the  strip  of  land  upon  the  south  and  west 
sides  hereinbefore  authorized  to  be  sold  with  it,  and,  if  such  share 
or  portion  of  the  said  proceeds  of  sale  shall  be  sufficient  to  satisfy 
the  promissory  notes  secured  by  the  said  deed  of  trust  to  the  de- 
fendants McReynolds  and  Meriwether,  any  surplus  thereof 
shall  be  paid  to  the  defendants  Talbott  and  Wood  or  their  as- 
signs; while  if,  after  such  application  of  the  said  above  design 
nated  share  or  portion  of  the  proceeds  of  sale,  there  shall  remain 
any  unpaid  balance  of  the  said  lastrabove-mentioned  promissory 
notes,  there  shall  further  be  applied  to  their  payment,  so  far  as 
may  be  necessary,  such  share  remaining  of  the  proceeds  of  sale 
as  shall  represent  the  value  of  the  said  ten  (10)  foot  strip  on  the 
south  and  west  sides  of  the  said  building  over  which  its  said 
porticos,  projections,  and  approaches  extend  or  lie,  and  which 
is  to  be  sold  with  it  as  hereinbefore  provided,  and  the  remain- 
ing proceeds  of  sale  shall  be  applied,  first,  to  the  payment  of  the 
promissory  notes  secured  by  the  deed  of  trust  to  the  defendants 
Warner  and  Wine  until  they  are  fully  satisfied,  and  then  to  the 
payment  of  the  notes  secured  by  the  deed  of  trust  to  the  defend- 
ants Grayson  and  Heald  until  the  same  shall  be  fully  paid  and 
satisfied,  after  which  any  surplus  shall  be  paid  to  the  defendants 
Talbott  and  Wood,  their  representatives  or  assigns. 

"4.  It  is  further  ordered  that  this  cause  be,  and  the  same  here- 
by is,  referred  to  the  auditor  of  this  court,  with  instructions  to 
examine  such  evidence  as  may  be  produced,  to  ascertain  and  re- 
port with  all  convenient  speed  what  are  the  values,  respectively, 
of  the  ground  described  by  metes  and  bounds  in  the  deed  of  trust 
to  the  defendants  Warner  and  Wine  and  Grayson  and  Heald,  re- 
spectively, the  value  of  the  strip  of  ground  ten  (10)  feet  in 
width  along  the  west  and  south  walls  of  the  Victoria  flats  build- 
ing, and  the  value  of  the  ground  described  in  the  deed  of  trust  to 
the  defendants  McReynolds  and  Meriwether,  exclusive  of  such 
strip,  and  that  no  sale  hereunder  shall  be  made  until  the  auditor 
shall  have  filed  his  said  report. 

"5.  It  is  further  adjudged,  ordered,  and  decreed  that  the  com- 
plainants recover  of  the  defendants  ?rank  I.    Wood    and    H. 
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Maurice  Talbott  their  costs  in  this  cause,  to  be  taxed  by  the  clerk, 
and  that  the  complainants  have  execution  therefor  as  at  law.  A. 
B.  Hagnee,  Asso.  Justice." — Reportek.] 


Mr.  John  Ridout  and  Mr.  Charles  F,  Carusi  for  the  appellant. 

Mr,  J.  J.  Darlington  and  Mr.  Jesse  E.  Potbury,  for  the  ap- 
pellees : 

1.  The  case  of  Manogue  v.  Bryant,  15  App.  D.  C.  246,  is  be- 
lieved to  be  entirely  in  line  with  the  facts  of  the  present  case  in 
every  respect,  and  rules  it.  The  case  of  Frizzell  v.  Murphy,  19 
App.  D.  C.  440,  446,  is  also  identical  in  effect,  holding  it  well 
settled,  both  upon  principle  and  authority,  that  where  the  owner 
of  both  a  quasi-dominant  and  a  quasi-servient  tenement  conveys 
the  former,  retaining  the  latter,  all  such  continuous  and  apparent 
quasi-easements  as  are  reasonably  necessary  to  the  enjoyment  of 
the  property  pass  to  the  grantee,  giving  rise  to  an  easement  by 
implied  grant.  At  the  date  of  the  Grayson  trust,  Haller,  own- 
ing both  the  quasi-dominant  and  the  quasi-servient  tenement, 
conveyed  tlie  former  and  retained  the  latter.  The  case  of  Janes 
V.  Jenkins,  34  Md.  1,  is  also  precisely  in  point  and  to  the  like 
effect;  and,  although  the  supreme  court  of  Massachusetts,  in 
Keats  V.  Hugo,  115  Mass.  204,  216,  cited  by  appellants,  in  an 
opinion  by  Mr.  Justice  Gray,  questions  the  authority  of  Janes 
V.  Jenkins,  that  learned  justice  later  concurred  in  the  opinion  in 
Shepherd  v.  Pepper,  133  U.  S.  626,  650,  asserting  the  same  doc- 
trine as  Janes  v.  Jenkins. 

2.  It  is  claimed  that  the  decree  is  erroneous  in  that  it  gives  af- 
firmative relief  to  the  note  holders  under  the  Warner  trust,  who 
have  filed  no  cross  bill.  The  complainants  in  this  case  are  in  no 
wise  concerned  with  the  Warner  trust,  except  in  so  far  as  their 
own  lien  is  subordinate  to  it.  That  the  Warner  note  holders 
would  probably  be  secured,  notwithstanding  the  attempted  with- 
drawal of  the  10-foot  strip  from  the  flats,  is  evidenced,  not  only 
by  their  failure  to  take  any  active  part  in  this  litigation,  but  by 
the  fact  that,  at  the  time  of  their  foreclosure  advertisement,  the 
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appellants  were  arranging  with  them  to  replace  their  trust  upon 
the  property,  after  the  sale.  The  provision  of  the  decree  now  in 
question  was  necessary  for  the  protection  of  the  Grayson  note 
holders,  and  therefore  required  no  cross  bill  by  those  holding  un- 
der the  Warner  trust  A  sale  under  the  latter  trust,  separating 
the  10-foot  strip  from  the  flats  building,  would  cut  out  the  Gray- 
son note  holders  from  all  the  security  afforded  by  their  trust  deed 
upon  tiie  flats  building  proper,  and  would  leave  to  them  only  the 
equitable  rights  of  the  flats  building  over  the  10-foot  strip,  or,  in 
other  words,  the  porches,  areaways,  and  the  right  to  light  and  air 
for  a  building  their  security  upon  which  had  been  extinguished. 
It  was  for  this  reason  that  the  decree  below  provided  against  sale 
under  the  Waraer  trust,  except  upon  terms  of  adding  to  it  the  10- 
foot  strip. 

3.  It  is  objected  that  the  decree  below  gives  more  relief  than 
was  asked,  in  that  it  provides  in  the  alternative  for  the  sale,  as  an 
entirety,  of  both  the  McReynolds  and  the  Victoria  flats  prop- 
erties. It  is  true  that  the  appellees  have  at  no  time  asked  that 
the  two  properties  should  be  sold  as  one,  or  contended  that  it  was 
necessary  to  do  more  than  restore  to  the  flats  building  the  10-foot 
strip  taken  from  it  by  the  appellants  under  the  circumstances 
heretofore  pointed  out.  The  decree  presented  on  behalf  of  the 
appellees  to  the  court  below  is  added  as  an  appendix  to  this  brief> 
but  was  then  opposed  by  the  learned  counsel  for  the  appellants 
on  the  ground  that,  as  the  court  below  based  its  opinion  largely 
upon  Shepherd  v.  Pepper,  the  logical  thing  to  do  was  to  follow 
the  form  of  the  decree  in  that  case.  With  regard  to  the  objection 
on  this  ground,  now  here  first  presented,  it  is  to  be  noted  that 
neither  the  trustees  under  the  McReynolds  trust,  nor  any  holder 
of  the  notes  thereby  secured,  have  united  in  this  appeal,  or  made 
any  objection  to  the  decree,  either  on  this  or  on  any  other  ground. 
From  the  standpoint  of  the  appellants  themselves,  it  can  hardly 
be  claimed  that  they  have  just  cause  to  object  to  a  form  of  decree 
v/hich  provides  for  sale,  either  as  a  whole  or  in  parts,  as  may 
prove  most  promotive  of  the  best  results  and  the  realization  of 
the  highest  price.  The  appellees,  however,  as  stated,  have  never 
insisted,  nor  do  they  now  insist,  upon  the  alternative  provision 
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of  the  decree  to  this  effect,  but  will  be  entirely  content  with  a  de- 
cree in  the  form  presented  in  the  appendix,  or  in  any  other  form 
which,  in  the  language  of  the  bill,  will  constitute  ^^equitable 
terras  with  regard  to  the  holders  of  the  promissory  notes  secured 
by  the  deed  of  trust  to  McReynolds  and  Meriwether."  As  stated, 
the  holders  of  these  notes  a  :e  entirely  satisfied  with  the  decree  in 
its  present  form. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court: 

1.  At  the  time  of  the  making  of  the  deed  of  trust  to  Warner 
and  Wine,  on  the  22d  of  January,  1897,  as  we  have  before  stated, 
there  was  no  building  or  improvement  on  the  ground  conveyed  by 
that  deed.  Nothing  was  conveyed  but  the  bare  ground  within 
the  limits  described  in  the  deed.  But  with  respect  to  the  second 
deed  of  trust,  that  to  Grayson  and  Heald,  made  on  the  20th  day 
of  December,  1897,  the  subject  of  the  conveyance  was  in  a  dif- 
ferent condition.  Before  tlie  making  of  this  latter  deed,  Haller, 
the  grantor  or  mortgagor,  had  erected  on  the  ground  conveyed, 
the  building  known  as  the  Victoria  flats,  an  apartment  house; 
and  this  building  in  its  south  and  west  walls  had  many  windows 
and  doors  therein,  deriving  light  and  air  from  and  over  the  ad- 
joining property  owned  by  the  said  Haller,  the  mortgagor.  It 
had  also  porches  on  the  south  and  west  sides,  projecting  over  the 
adjoining  ground  some  5  or  6  feet,  and  areaways  in  front  of  the 
doors  and  windows  in  the  ground  story  on  those  sides  of  the 
building.  All  these  constituted  parts  of  the  building,  and  to 
llieir  use  and  enjoyment  the  light  and  air  furnished  from  the  ad- 
joining open  space  were  necessary,  and  without  which  the  value 
of  the  building  would  be  seriously  impaired.  Haller  certainly 
had  the  right  so  to  construct  the  building.  The  deeds  of  trust 
made  by  him  of  the  several  parcels  of  the  two  lots  were  in  their 
nature  and  effect  mortgages  to  secure  debts.  Hitz  v.  Jenks,  123 
U.  S.  298,  31  L.  ed.  157,  8  Sup.  Ct.  Rep.  143 ;  Olcott  v.  Bynum, 
17  Wall.  44,  21  L.  ed.  570.  Being  mortgagor,  he  was  the  real 
owner  of  the  several  parcels  in  fee.  The  equity  of  redemption  is 
considered  to  be  the  real  and  beneficial  estate ;  and  it  is  accord- 
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ingly  held  to  be  descendible  by  inheritance,  devisable  by  will, 
and  alienable  by  deed,  precisely  as  if  it  were  an  absolute  estate  of 
inheritance  at  law.  Except  as  against  the  mortgagee,  the  mort- 
gagor, while  in  possession  and  before  foreclosure,  is  regarded  as 
the  real  owner,  the  mortgage  or  deed  of  trust  being  a  mere  secur- 
ity for  debt,  upon  the  payment  of  which  the  mortgage  or  deed  of 
trust  becoming  extinct  And  such  being  the  right,  and  power  of 
Haller,  the  mortgagor,  over  the  divided  parcels  of  the  two  lots,  it 
was  perfectly  competent  to  him,  not  only  to  make  the  second  deed 
of  trust  of  the  parcel  of  ground  upon  which  the  Victoria  flats 
building  had  been  erected,  but  to  create  and  annex  to  that  build- 
ing, a  de  facto  easement  for  light  and  air,  and  projecting 
porches,  over  the  adjoining  vacant  ground  belonging  to  the  mort- 
gagor, as  adding  security  for  the  debts  embraced  by  the  deed  of 
trust  to  Grayson  and  Heald ;  but  not  to  the  prejudice  of  any  prior 
mortgage  or  deed  of  trust  covering  the  adjoining  vacant  parcel  of 
ground. 

It  is  certainly  a  well-settled  principle,  indeed  not  questioned, 
that  a  good  title  to  the  passage  of  light  and  air  to  windows  may 
be  given  by  grant  or  express  agreement;  and>  it  being  a  well- 
settled  rule  of  construction  that  the  grant  of  a  principal  thing 
shall  be  held  to  carry  with  it  all  that  is  reasonably  necessary  for 
the  enjoyment  of  the  thing  granted,  for  the  purpose  for  which, 
according  to  the  obvious  intent  of  the  parties,  the  grant  was 
made ;  and  that  a  grant  is  always  to  be  taken  strongly  against  the 
grantor, — it  would  iappear  that  the  right  to  light  and  air  would 
pass  upon  the  conveyance  of  the  building,  under  the  circum- 
stances, by  the  grant  itself,  where,  as  in  this  case,  light  and  air 
are  apparently  necessary,  even  without  any  special  words  of  con- 
veyance. Pomfret  v.  Ricroft,  1  Wms.  Saund.  320,  and  notes; 
Blakesley  v.  Whieldon,  1  Hare,  176,  180.  But,  without  deem- 
ing it  necessary  to  apply  the  principle  as  thus  broadly  stated,  the 
deed  of  trust  to  Grayson  and  Heald,  by  express  terms,  not  only 
recognizes  the  existence  de  facto,  but  the  user,  of  easements  of 
ways,  rights,  and  privileges,  as  appurtenant  to  the  said  building. 
This  is  the  clear  import  of  the  deed  of  trust.  It  is  true,  the  deed, 
by  its  terms,  does  not  limit  the  extent  of  the  right  of  easement  of 
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light  and  air  over  the  adjoining  ground  on  the  south  and  west 
sides  of  the  building,  but  the  acts  and  dealings  with  the  subject 
by  Haller,  Wood,  and  Talbott  would  clearly  indicate  that  they 
found  that  a  strip  or  space  10  feet  wide  on  the  south  and 
west  sides  of  the  Victoria  flats  building  was  reasonably  nec- 
essary to  supply  the  light  and  air  to  the  rooms  and  apartments  on 
those  sides  of  the  building.  It  is  competent  to  arrive  at  the  nec- 
essary extent  of  the  space  or  area  by  what  the  parties  have  done 
in  regard  to  it^  and  what  they  have  recognized  as  reasonably  nec- 
essary in  actual  use.     Hall  v.  Lund,  1  Hurlst  &  C.  676,  683. 

This  case  would  seem  to  be  clearly  within  the  principle  of  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  the  case 
of  Shepherd  v.  Pepper,  133  U.  S.  626,  650,  33  L.  ed.  706,  715, 
10  Sup.  Ct  Kep.  438,  446.  The  facts  in  that  case,  as  stated  in 
the  headnotes  of  the  ^port,  are  these :  S.  gave  two  deeds  of  trust 
of  a  lot  of  land  in  the  District  of  Columbia  to  secure  loans  made 
by  B.  &  P.  Afterwards  he  gave  a  deed  of  trust  of  the  same  lot  of 
ground  to  secure  a  loan  made  by  C,  that  deed  covering  also  a  lot 
in  the  rear  of  the  first  lot,  and  fronting  on  a  side  street  At  the 
time  all  the  deeds  were  given  there  was  a  dwelling  on  the  prem- 
ises, the  main  part  of  which  was  on  the  first  lot,  but  some  of 
which  was  on  the  rear  lot  P.,  on  an  allegation  that  B.,  a  trus- 
tee in  each  of  the  first  two  deeds,  had  refused  to  sell  the  property 
covered  by  them,  filed  a  bill  asking  the  appointment  of  a  trustee 
in  the  place  of  those  appointed  by  the  first  two  deeds.  A  new 
trustee  was  appointed  and  the  property  was  sold  under  the  first 
deed.  S.  then  filed  a  bill  to  set  aside  the  sale,  and  P.  filed  a 
cross  bill  to  confirm  it  That  bill  was  dismissed ;  and  P.  then 
filed  a  bill  against  S.  and  C,  and  all  necessary  parties,  to  have  a 
trustee  appointed  to  sell  the  land  covered  by  all  three  trust  deeds, 
and  the  improvements  on  it,  to  have  a  receiver  of  the  rents  and 
profits  appointed,  and  to  have  the  rents  and  proceeds  of  sale  ap- 
plied first  to  pay  P.  A  receiver  was  appointed,  and  a  decree 
made  for  the  sale  of  the  entire  property,  as  a  whole,  by  trustees 
whom  the  decree  appointed,  and  for  the  ascertainment  by  the 
trustees  of  the  relative  values  of  the  land  covered  by  the  first  two 
trust  deeds  and  the  improvements  thereon,  and  of  the  rear  piece 
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of  land  and  the  improvements  thereon,  and  for  the  payment  to 
P.  of  the  net  proceeds  of  sale  representing  the  value  of  the  land 
and  improvements  covered  by  the  first  two  deeds,  less  the  ex- 
penses chargeable  thereto,  and  of  the  residue  to  C,  and,  out  of 
the  rents,  to  P.  what  he  had  paid  for  taxes  and  insurance  premi- 
ums, etc.  That  decree  was  affirmed  by  the  Supreme  Court  of  the 
United  States;  Mr.  Justice  Miller  dissenting  upon  one  of  the 
propositions  involved,  but  which  is  not  important  to  the  question 
now  under  consideration. 

In  the  opinion  of  the  court,  as  delivered  by  Mr.  Justice  Blatch- 
ford,  it  is  said:  "In  regard  to  Mrs.  Gray,  the  letter  to  her, 
written  by  Mr.  Brown  of  the  firm  of  Fitch,  Fox  &  Brown,  who 
were  negotiating  for  her  the  loan  to  Shepherd,  the  letter  being 
dated,  *  *  *  speaks  of  the  loan  as  one  *to  be  secured  by  a 
second  mortgage,  the  prior  mortgage  being  for  $45,000.'  Be- 
sides this,  the  first  two  deeds  of  trust  were  recorded  respectively 
June  3, 1874,  and  March  24,  1875,  and  they  conveyed,  to  secure 
Pepper,  the  premises  described  in  them,  'together  with  all  the  im- 
provements, ways,  easements,  rights,  privileges,  and  appurte- 
nances to  the  same  belonging  or  in  any  wise  appertaining,  and  all 
the  estate,  right,  title,  interest,  and  claim,  whatsoever,  whether 
at  law  or  in  equity,  of  the  said  parties  of  the  first  part,  of,  in,  to, 
or  out  of  the  said  piece  or  parcel  of  land  and  premises.'  The  im- 
provements and  easements  in  question  were  visibly  necessary  for 
the  dwelling  house  as  then  constructed,  and  were  visibly  upon,  or 
required  the  use  of,  sublot  A.,  as  stated  by  Shepherd  as  before  re- 
cited. Mrs.  Gray  is  only  a  mortgagee,  and  not  the  owner  in  fee 
of  sublot  A ;  and  her  interest  in  the  property  is  subject  to  the 
prior  and  subsequent  interests  of  other  parties,  as  those  interests 
are  usually  ascertained  and  administered  by  a  court  of  equity  for 
the  benefit  of  all  concerned.  It  is  not  equitable  that  she  should 
be  allowed  to  use  her  mortgage  on  sublot  A  to  prevent  a  sale  of 
the  entire  lot  3.  Her  only  right  can  be  to  have  the  proceeds  of 
sublot  A  applied  first  to  the  payment  of  her  debt,  and  that  right 
is  secured  by  the  decree  appealed  from." 

In  the  case  of  Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300, 
while  some  of  the  language  employed  in  the  opinion  of  the  court 
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would  seem  to  be  broader  tban  was  necessary  for  the  decision  on 
the  facts  of  the  case,  the  principle  upon  which  the  case  was  de- 
cided would  seem  to  be  strictly  in  line  and  accord  with  the  prin- 
ciple just  cited  from  Shepherd  v.  Pepper,  133  U.  S.  026,  650, 
83  L.  ed.  706,  715,  10  Sup.  Ct.  Eep.  438.  And  in  the  recent 
case  in  this  court  of  Frizzell  v.  Murphy,  19  App.  D.  0.  440,  the 
same  principle  was  held  and  applied  to  a  state  of  facts  quite 
analogous  to  the  facts  of  the  present  case. 

This  principle  has  been  very  clearly  stated  and  illustrated  by 
Mr.  Justice  Story  in  the  case  of  United  States  v.  Appleion,  1 
Sumn.  492,  Fed.  Cas,  No.  14,463.  There  a  block  of  buildings, 
consisting  of  a  central  building  and  two  wings,  was  erected  in 
1808,  with  a  piazza  in  front  of  the  central  building,  and  side 
doors  in  the  wings,  which  opened  on  and  swung  over  the  piazza, 
the  upper  parts  of  which  were  used  as  windows.  The  center 
building  was  occupied  by  the  United  States  as  a  custom  house, 
under  a  lease  from  1808  to  1816,  when  they  purchased  the  same 
in  fee,  and  had  from  that  time  been  in  possession  thereof.  The 
wings,  projecting  beyond  the  front  of  the  custom  house,  were  sold 
in  1811  to  other  parties,  and  were  used  as  stores ;  and  it  was  held 
that  those  parties  were  entitled  under  the  conveyance,  inde- 
pendent of  the  lapse  of  time,  to  the  use  of  the  side  doors  and  win- 
dows therein,  and  passage  therefrom,  as  they  were  used  at  the 
time  of  the  conveyance.  That  where  a  house  or  store  is  con- 
veyed by  the  owner  thereof  everything  passes  which  belongs  to, 
and  is  in  use  for,  the  house,  or  store,  as  an  incident  or  ap- 
purtenance. And  after  stating  the  well-established  principle  in 
the  construction  of  grants,  and  citing  the  authorities  therefor,  the 
learned  justice  said :  "In  truth,  every  grant  of  a  thing  naturally 
and  necessarily  imports  a  grant  oiityOsit  actually  exists,  unless 
the  contrary  is  provided  for.  Here,  the  side  door  in  question 
was  in  actual  use,  as  an  appurtenance  de  facto,  at  the  time  of  the 
grant.  Could  the  owners  of  the  central  building  on  the  next  day 
after  have  shut  it  ?  Could  they  have  shut  out  all  the  light  of 
the  window  in  the  upper  part  of  it  ?  Could  they  have  built  down 
to  Custom  House  street,  and  filled  up  the  piazza  ?  In  my  opinion 
it  is  most  clear  that  they  could  not  Their  grant  carried  by  nec- 
VoL.  XXII— 29 
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essary  implication  a  right  to  the  door  and  window,  and  the  pasH 
sage,  as  it  had  been,  and  as  it  then  was,  used." 

Doubtless,  there  is  a  diversity  of  judicial  opinion  in  the 
American  courts  upon  the  subject  of  implied  grant  of  light  and 
air,  but  not  where  there  is  a  clear  intent,  or  [the]  terms  of  the 
grant  [provide]  that  such  right  should  exist  and  be  conveyed 
with  the  principal  object  of  the  grant.  By  the  building  of  the 
Victoria  flats,  and  the  placing  in  the  south  and  west  walls  there- 
of the  windows  and  doors,  and  the  erection  of  the  porches  there- 
on, overhanging  the  adjoining  ground  of  the  owner  of  the  build- 
ing, was  created  an  easement  de  facto  as  an  appurtenant  to  the 
building,  and  this  easement  was  conveyed  by  tiie  deed  of  trust 
to  Grayson  and  Heald.  It  is  clear,  we  think,  that  Haller,  after 
the  execution  of  that  deed,  could  not  have  closed  up  the  doors- 
and  windows  in  ihn  south  and  west  walls  of  the  building,  or  tak- 
en down  the  porches,  without  the  consent  of  the  trustees  and 
parties  interested  in  the  trust  of  that  deed;  as  by  so  doing  he 
would  have  impaired  the  security  for  the  debts,  for  which  that 
deed  was  given,  and  thus  derogated  from  the  operation  of  his- 
frrant. 

Recognizing  the  conflict  of  decision  of  the  American  courts^ 
upon  the  subject  of  implied  grants  of  light  and  air.  Professor 
Washburn,  in  his  Treatise  on  Easements,  p.  618,  has  deduced  a. 
conclusion  from  the  authorities,  that  would  seem  both  just  and 
reasonable,  and  which  has  been  adopted  by  several  of  the  Ameri- 
can courts.  That  conclusion  is,  that  "so  far,  therefore,  as  weight 
of  authority,  both  English  and  American,  goes,  it  would  seem 
that  if  one  sell  a  house,  the  light  necessary  for  the  reasonable  en- 
joyment whereof  is  derived  from  and  across  adjoining  land,  then 
belonging  to  the  same  owner,  the  easement  of  light  and  air  over 
such  vacant  lot  would  pass  as  incident  to  the  dwelling  house,  he- 
cause  necessary  to  the  enjoyment  thereof;  but  that  the  law  would 
not  carry  the  doctrine  to  the  securing  of  such  easement,  as  a  mere 
convenience  to  the  granted  premises." 

Without  referring  to  other  authorities,  or  making  further  com- 
ment, we  are  clearly  of  opinion  that  the  deed  of  trust  to  Grayson 
and  Heald,  conveying  the  Victoria  flats  building,  carried,  as  a 
de  faxdo  appurtenance  thereto,  an  easement  in  the  10-foot  strip 
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of  land  along  and  adjoining  the  south  and  west  walls  of  said 
buildings,  to  admit  light  and  air  to  the  doors  and  windows  in 
said  walls,  and  the  free  use  and  enjoyment  of  the  porches  along 
said  walls  as  part  of  the  building.- 

2.  It  is  next  objected  to  the  decree  of  the  court  below  that  it 
adjudges  and  directs  that,  in  the  event  that  the  property  em- 
braced in  the  several  deeds  of  trust  should  not  be  sold  in  its  en- 
tirety and  as  a  whole,  then,  the  Victoria  flats  building,  with  a 
strip  of  land  along  the  south  and  west  sides  thereof,  10  feet  in 
width,  shall  be  sold  as  one  parcel, — not  the  mere  easement  in  the 
10-foot  strip,  but  the  corporeal  estate  therein,  as  part  of  the 
ground  covered  by  the  deeds  to  Warner  and  Wine,  and  to 
Grayson  and  Heald,  respectively.  It  further  directs  that  the 
amount  of  purchase  money  representing  the  value  of  the  said 
strip  of  ground,  after  payment  of  the  notes  secured  by  the  deed 
of  trust  to  McReynolds  and  Meriwether,  should  be  applied,  first, 
to  the  payment  of  the  debts  secured  by  the  deed  of  trust  to  War- 
ner and  Wine,  and,  secondly,  to  the  payment  of  the  debts  secured 
by  the  deed  of  trust  to  Grayson  and  Heald,  to  the  extent  required 
for  that  purpose. 

In  thus  decreeing  the  sale  of  the  10-foot  strip  of  ground  as  a 
corporeal  annex  and  as  part  of  the  property  of  the  Victoria  flats 
building,  with  direction,  in  a  certain  event,  to  distribute  any  por- 
tion of  the  proceeds  of  sale  of  that  strip  to  the  satisfaction  of  the 
debts  secured  by  the  deed  of  trust  to  Warner  and  Wine,  we  think 
there  was  error.  As  we  have  already  stated  as  a  conceded  fact, 
at  the  time  of  the  making  of  the  trust  deed  to  W^amer  and  Wine, 
the  Victoria  flats  building  was  not  in  existence,  and  the  parts  of 
the  two  lots  of  ground  embraced  in  the  deed  are  described  by  cer- 
tain and  definite  limits  and  bounds.  There  was,  therefore,  noth- 
ing to  which  an  easement  by  user  or  necessity  could  be  appur- 
tenant, such  as  is  claimed  in  this  case.  It  is  well-settled  prin- 
ciple that,  where  there  is  a  conveyance  of  a  specific  parcel  of  land 
carved  out  of  a  larger  parcel  held  by  the  grantor  and  described 
by  metes  and  bounds,  nothing  which  is  not  included  within  the 
boimdaries  so  described  passes  by  the  deed ;  and  therefore  a  right 
of  way  through  the  premises  of  the  grantor  does  not  pass.     Grant 
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V.  Chase^  17  Mass.  443,  9  Am.  Dec.  161;  Washb.  Easements, 
*26.  Moreover,  an  easement,  or  right  in  the  nature  of  an  ease- 
ment, is  not  a  right  to  land  nor  to  any  corporeal  interest  in  land ; 
and  hence  a  grant  of  a  right  of  way  does  not  convey  the  soil  over 
which  the  way  passes  to  the  grantee,  and  a  fortiori  not  in  the  case 
of  a  grant  of  a  mere  right  to  light  and  air  over  a  strip  of  ground. 
Ooddard,  Easements,  2.  A  mere  easement  may,  without  express 
words,  pass  as  an  incident  to  the  principal  object  of  the  grant ; 
but  it  would  be  absurd  to  allow  the  fee  or  other  estate  in  one  piece 
of  land,  not  mentioned  in  the  deed,  to  pass  as  appurtenant  to  an- 
other distinct  parcel,  which  is  expressly  granted  by  precise  and 
definite  boimdaries.  The  well-settled  principle  is,  that  land  can- 
not be  appurtenant  to  land.  Co.  Litt  121  b;  Harris  v.  Elliott, 
10  Pet  25,  53,  9  L.  od.  333,  844;  United  States  v.  Harris,  1 
Sumn.  21,  37,  Fed.  Caa,  No.  15,315.  The  deed  of  trust  to 
Warner  and  Wine  conveyed  nothing  except  the  ground  described 
therein,  and  the  building  subsequently  erected  thereon  and  which 
became  a  part  of  the  parcels  of  the  lots  conveyed.  But  as  to  the 
deed  of  trust  subsequently  made  to  Grayson  and  Heald,  that  deed 
not  only  covers  the  same  ground  and  the  building  thereon  as  that 
embraced  in  the  deed  of  trust  to  Warner  and  Wine,  but  also 
carries  a  right,  by  way  of  easement,  to  light  and  air  over  the  ad- 
joining strip  of  ground  on  the  south  and  west  sides  of  the  Vio- 
toria  flats  building,  of  10  feet  width,  and  the  free  use  of  the 
porches  on  said  sides  of  the  building  overhanging  said  strip  of 
ground.  There  was  therefore  error  in  directing  the  sale  of  the 
Victoria  flats  building  together  with  the  strip  of  ground  10  feet 
wide  as  an  annex  or  appendant  to  the  building, — such  strip  of 
ground  not  hieing  embraced  in  either  deed  to  Warner  and  Wine, 
or  that  to  Grayson  and  Heald. 

8.  The  next  objection  to  the  decree  is  that  it  authorizes  the  sale 
of  the  property  as  a  whole, — ^that  is,  the  entire  two  lots  of 
ground,  with  the  improvements  thereon,  without  reference  to  the 
previous  division  into  parcels.  In  this  we  do  not  perceive  that 
there  was  error.  It  is  in  accordance  with  established  practice  of 
courts  of  equity,  where  the  entire  subject-matter,  though  in  sepa- 
rate parcels,  and  all  the  parties  concerned  therein,  are  before 
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the  court,  and  subject  to  its  direction  and  control.  As  we  have 
before  stated,  all  the  debts  secured  by  the  several  deeds  of  trust 
are  overdue,  and  the  rights  and  interests  of  the  parties  under  the 
several  deeds  of  trust  require  the  property  to  be  sold.  In  the 
case  of  Shepherd  v.  Pepper,  133  U.  S.  626,  650,  33  L.  ed.  706, 
715,  10  Sup.  Ct.  Kep.  438,  446,  a  similar  objection  to  that  here 
made  was  made  to  the  decree  in  that  case.  But  the  Supreme 
Court,  in  disposing  of  the  objection,  said :  "The  present  bill  is 
one  to  obtain  a  decree  for  the  sale  of  encumbered  premises,  and 
the  application  of  the  proceeds  of  sale  to  discharge  the  encum- 
brances according  to  priority.  The  debts  to  Pepper  and  to  Mrs. 
Gray  are  overdue;  and  under  such  circumstances  a  court  of 
equity,  on  the  application  of  a  junior  encumbrancer,  will  provide 
for  the  sale  of  the  entire  encumbered  property  [consisting  of  dif- 
ferent parcels],  if  the  circumstances  of  the  case  show  that  the  in- 
terests of  the  mortgagor  and  of  the  encumbrancers  require  the 
sale ;"  citing  many  authorities  for  the  practice.  "This  author- 
ity,^' says  the  court,  "is  properly  exercised  in  the  case  of  deeds  of 
trust,  where  all  the  encumbrances  are  due  and  where  the  plaintiff 
has  a  first  lien  on  somp  of  the  property  sought  to  be  sold,  and 
where  all  the  encumbrancers  are  parties  to  the  suit  Here,  Pep- 
per has  a  first  lien  on  the  bulk  of  the  property  sought  to  be  sold^ 
and  a  second  lien,  as  decreed,  on  the  small  remaining  portion  ; 
and  the  debts  secured  by  the  first  two  deeds  of  trust  were  all  over- 
due when  the  bill  in  this  case  was  filed,  as  well  as  the  debt  due  to 
Mrs.  Gray.  Under  such  circumstances  the  mere  nonasscnt  of 
Mrs.  Gray  ought  not  to  prevent  the  court  from  doing  what  is 
equitable  in  regard  to  the  claims  of  Pepper,  as  well  as  those  of 
herself  See  also  the  case  of  Okott  v.  Bynum,  17  Wall.  44,  21 
L.  ed.  570. 

The  decree  in  the  alternative  provides  that,  if  the  trustees 
should  find  it  to  be  more  advantageous  to  the  interests  of  the  par- 
ties, they  should  divide  the  property  and  sell  the  parcels  thereof 
separately ;  in  which  case  they  are  required  to  offer  the  Victoria 
flats  building  part  together  with  the  strip  of  land  along  the  south 
and  west  sides  thereof,  10  feet  in  width,  as  one  part,  and  the  resi- 
due in  such  parcels  as  they  should  find  to  be  advantageous  and 
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advisable.  To  this  we  perceive  no  objection,  except  in  respect  to 
the  annexation,  and  selling  the  10-foot  strip  of  adjoining  ground 
together  with  the  Victoria  flats  building  parcel ;  that  direction  of 
the  decree  we  have  shown  to  be  erroneous  and  unwarranted.  If 
the  property  should  be  sold  in  its  entirety,  and  should  bring  a 
price  more  than  sufficient  to  pay  costs,  and  expenses  of  sale,  and 
all  the  trust  debts  secured  by  the  deeds  of  trusty  in  their  order  of 
priority,  in  such  case,  there  could  be  no  difficulty  in  apportioning 
the  proceeds  of  sale  ajnong  the  parties  entitled  thereto.  In  that 
event  it  would  only  be  necessary  to  show  by  proof  the  value,  as 
represented  by  the  sale,  of  the  flats-building  parcel,  with  and 
without  the  value  of  the  easement  added.  After  payment  of  its 
portion  of  costs  and  expenses,  the  value  of  the  flats-build- 
ing parcel,  without  the  value  of  the  easement  added,  would 
be  distributable  to  the  payment  of  the  debts  secured  by  the 
deed  of  trust  to  Warner  and  Wine ;  and  the  residue  of  such  pro- 
ceeds thus  produced,  together  with  any  balance  of  the  value,  as 
represented  in  the  proceeds  of  sale,  of  the  easement  over  the  10- 
foot  strip  of  ground,  after  payment  of  the  debts  secured  by  the 
deed  of  trust  to  McReynolds  and  Meriwether,  on  the  parts  of  the 
lots  not  embraced  in  the  deed  to  Warner  and  Wine,  but  embrac- 
ing the  lO-foot  strip,  will  be  distributable  to  the  debts  and  in- 
terest secured  by  the  deed  of  trust  to  Orayson  and  Heald ;  and 
any  balance  of  proceeds  that  may  remain  will  be  distributable  to 
the  owners  of  the  equity  of  redemption  in  the  premises  sold. 

But  if  the  property  decreed  to  be  sold  is  not  sold  in  its  en- 
tirety, and  as  a  whole,  but  in  parcels,  the  manner  of  apportioning 
the  proceeds  of  sale  will  be  somewhat  differently  made,  though 
not  substantially  variant  in  result  from  that  just  stated.  The 
parcel  comprising  the  Victoria  flats,  together  with  the  easement 
over  the  lO-foot  strip  of  ground  adjoining  on  the  south  and  west 
sides  of  the  flats  building,  will  be  sold  as  one  parcel ;  and  the  pr(t 
ceeds  of  sale  thereof,  after  deducting  proper  proportion  of  costs 
and  expenses,  will,  less  the  value  in  such  proceeds  as  may  be 
shown  by  proof  of  such  easement,  be  applicable  to  the  payment  of 
the  debts  secured  by  the  deed  of  trust  to  Warner  and  Wine.  The 
residue  of  the  proceeds  arising  from  the  sale  of  that  parcel,  with- 
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out  the  value  of  the  easement  ascertained  by  proof  as  aforesaid, 
together  with  whatever  balanae  of  the  value  of  the  easement  so 
iiscertained  that  may  remain  after  the  payment  of  the  debts  and 
interest  secured  by  the  deed  of  trust  made  to  McKeynolds  and 
Meriwether,  will  be  applicable  to  the  payment  of  the  debts  and 
interest  secured  by  the  deed  of  trust  to  Grayson  and  Heald.  If 
any  balance  of  the  proceeds  of  sale  or  sales  shall  remain,  after 
thus  discharging  the  debts  and  interest,  in  the  order  stated,  and 
costs  and  expenses  of  sale,  that  balance  will  be  distributable  to 
the  owners  of  the  equity  of  redemption. 

4.  There  is  also  some  objection  mfide  to  the  decree  because  of 
the  appointment  of  one  of  the  trustees  to  make  the  sale  of  the 
property  under  the  decree ;  that  party  being  one  of  the  complain- 
ants and  one  of  the  trustees  in  a  deed  creating  a  junior  encum- 
brance upon  a  part  of  the  property.  But  the  question  of  the  selec- 
tion and  appointment  of  trustees  to  make  sales  under  decrees  is  a 
matter  exclusively  within  the  power  and  discretion  of  the  court 
passing  the  decree,  and  from  whose  action  in  respect  to  such  ap- 
pointment no  power  of  review  exists  in  this  court 

We  shall  reverse  the  decree  and  remand  the  cause  that  the  de- 
cree appealed  from  may  be  modified,  and  be  made  to  conform  to 
the  foregoing  opinion  of  this  court.  Under  the  circumstances  of 
the  case,  we  shall  direct  the  cost  of  this  appeal  to  be  paid  out  of 
the  fund  produced  by  the  sale  of  the  property  decreed  to  be 
sold ;  and  it  is  so  ordered.     Decree  reversed  and  cause  remanded. 


BRADFORD  v.  BROWK 


JUSTICICS  OF  THE  PEACK;  CEBTIOBABI;   FOBEIOK  ATTACHMKIIT. 

1.  One  of  seTeral  defendants  before  a  justice  of  the  peaoe  cannot  defeat 
the  right  of  his  oodcfendants  to  remove  the  case  by  certiorari  to  the 
supreme  court  of  the  District  of  Columbia  under  §  8,  District  of  Colum- 
bia Code,  on  the  ground  of  concurrent  jurisdiction,  by  refusing  to  join 
in  the  application  for  the  writ. 
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2.  If  judgment  has  been  rendered  against  one  of  several  defendants  by  a 
justice  of  the  peace  by  confession  or  otherwise,  before  an  application 
for  certiorari  by  his  codcfendants  to  remove  the  case  to  the  supreme 
court  of  the  District  of  Columbia  on  the  ground  of  concurrent  jurisdie- 
tion,  he  is  not  entitled,  and  cannot  be  required,  to  join  in  the  appli- 
cation for  the  writ,  as  the  case  is  no  longer  pending  for  trial  against 
him. 

5.  Where  a  suit  instituted  before  a  justice'  of  the  peace  is  removed  by  cer- 

tiorari to  the  upper  court,  it  becomes  a  case  pending  in  the  latter  court, 
as  fully  and  to  all  intents  and  purposes  as  if  it  had  been  originally  in- 
stituted in  that  court. 
i.  Where  a  case  pending  before  a  justice  of  the  peace  is  removed  by 
certiorari  by  three  of  four  codefendants  to  the  supreme  court  of  the 
District  of  Columbia  on  the  ground  of  concurrent  jurisdiction  before 
process  has  been  served  on  the  other  defendant,  he  may  be  brought 
into  that  court  by  process  issuing  therefrom  and  returnable  thereto; 
and  after  such  removal,  if  such  defendant  is  a  nonresident,  an  attach- 
ment before  judgment  will  lie  against  his  property,  including  real  es- 
tate, in  this  jurisdiction,  under  District  of  Columbia  Code,  §  445,  on 
the  ground  that  he  if&  a  nonresident  and  a  defendant  in  an  action  pend- 
ing in  the  supreme  court  of  the  District  of  Columbia. 

6.  Where  an  attachment  before  judgment  is  issued  against  the  property  of 

one  of  several  codefendants  in  an  action  pending  in  the  supreme  court 
of  the  District  of  Columbia  on  the  ground  that  he  is  a  nonresident,  the 
plaintiff's  bond  is  properly  made  to  such  defendant,  and  not  to  hie 
codefendants. 

No.  1338.    Submitted  October  9,  1003.    Decided  October  20,  1903. 

Hearing  on  an  appeal  (ftpecially  allowed)  by  one  of  several 
defendants  from  an  order  of  the  Supreme  Court  of  the  District 
of  Columbia  overruling  his  motion  to  quash  an  attachment  laid 
against  his  property  in  this  District  upon  the  groimd  of  his  non- 
residence.  Affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  John  Ridout,  iot  the  appellant: 

1.  ITie  appeal  presents  several  very  interesting  questions^ 
arising  mainly  upon  the  construction  of  recent  legislation,  and 
which  it  is  very  important  should  be  correctly  settled  as  promptr 
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ly  as  possible.  The  first  question  obviously  is,  whether,  where 
an  action  is  brought  before  a  justice  of  the  peace  against  four 
persons,  three  of  whom  are  served  with  process,  and  one  of 
whom,  being  a  nonresident,  is  not  served  and  does  not  appear, 
and  where  the  three  persons  served  afterwards  file  a  petition  for 
a  writ  of  certiorari  on  the  ground  of  concurrent  jurisdiction,  in 
which  the  defendant  not  served  does  not  unite,  the  effect  of  the 
issuance  of  the  writ  would  be  to  remove  the  case  from  the  justice 
of  the  peace  as  against  the  defendant  who  has  taken  no  part  in 
procuring  such  removal  It  would  seem  that  the  statement  of 
this  proposition  is  to  answer  it,  because  it  is  respectfully  sub- 
mitted that  it  would  violate  every  known  principle  of  proper 
judicial  procedure  to  contend  that  a  person  not  served,  who  does 
not  appear,  and  who  takes  no  part  in  an  application  for  re- 
moval, is  in  anywise  affected  by  such  removal.  If  it  be  true 
that  the  case  before  the  justice  of  the  peace  has  never  been  re- 
moved in  so  far  as  Bradford,  the  appellant,  is  concerned,  then 
it  follows  that  no  writ  of  attachment  could  validly  issue-  against 
his  property  in  the  supreme  court  of  the  District  of  Columbia 
for  at  least  two  reasons :  (1)  Because  a  justice  of  the  peace  has 
no  power,  under  the  provisions  of  the  Code,  to  issue  a  writ  of  at- 
tachment which  is  to  be  levied  on  real  estate;  and  (2)  because 
the  case  not  being  in  the  supreme  court  of  the  District  of  Co- 
lumbia as  against  Bradford,  the  filing  in  that  court  of  affidavits 
and  bond  for  attachment  was  wholly  inoperative  and  ineffectual 
to  confer  any  jurisdiction  upon  that  court  to  issue  a  writ  of  at- 
tacliment 

2.  Without  admitting  the  removal,  but  insisting  that  the  case 
remains  before  the  justice  of  the  peace,  it  is  further  submitted 
that,  if  it  could  be  held  that  the  proceeding  had  been  removed  as 
against  Bradford,  nevertheless  the  proceeding,  when  removed, 
remains  a  proceeding  before  a  justice  of  the  peace,  subject  to  all 
the  limitations  of  the  jurisdiction  of  such  justice,  as  will  appear 
by  the  language  of  the  Code ;  and  justices  of  the  peace  are  with- 
out authority  to  issue  writs  of  attachment  to  be  levied  on  real 
property. 

This  ifi  apparent  from   the  provisions  of  §  29,  D.  C.  Code, 
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which  provides  for  docketing  judgments  of  justices  of  the  peace 
in  the  supreme  court  of  the  District  of  Columbia,  and  §  1081, 
which  provides  that  executions  issued  by  justices  of  the  peace 
shall  not  be  levied  on  real  estate. 

8.  Even  if  the  foregoing  contentions  were  incorrect,  the  at- 
tachment should  have  been  quashed,  because  the  bond,  by  its 
terms,  runs  to  Bradford  only,  when  the  settled  doctrine  is  that 
the  bonds  should  run  to  all  the  defendants.  Drake  on  Attach- 
ments, §  124 ;  Hadley  v.  Byars,  58  Ala.  139. 

Mr.  A.  A.  Bimey  and  Mr.  Joseph  R.  Stewart,  for  the  ap- 
pellee: 

1.  The  writ  of  certiorari  removed  the  entire  record  from  the 
justice  of  the  peace,  leaving  nothing  there  to  be  prosecuted. 
After  a  certiorari  is  allowed  all  subsequent  proceedings  before 
the  justice  of  the  peace  are  void.  4  Enc.  PI.  &  Pr.  pp.  205, 
207,  208 ;  Ewijig  v.  Thompson,  43  Pa.  St  372.  There  re- 
mained, then,  nothing  before  the  justice  of  the  peace  on  which 
he  might  have  proceeded  against  Bradford  or  any  other  de- 
fendant. There  was  but  one  record,  and  that  was  taken  from 
him.  It  is  immaterial  that  Bradford  did  not  join  in  the  peti- 
tion for  certiorari ;  for  that  writ  may  be  obtained  by  any  party 
to  a  proceeding,  or  even  by  one  who  is  directly  and  immediately 
interested,  ihovgh  not  a  party.  Bath  Bridge  Co,  v.  Magown, 
8  Me.  292 ;  People  v.  Andrews,  52  N.  Y.  445 ;  Wilson  v.  Bar- 
tholomew,  45  Mich.  41 ;  Thompson  v.  School  District  No.  6,  25 
Mich.  483 ;  4  Enc.  PI.  &  Pr.  pp.  167,  168.  If  improperly  is- 
sued, the  remedy  is  by  motion  to  quash  the  certiorari,  and  this 
course  was  open  to  Mr.  Bradford,  but  was  not  taken. 

2.  The  record  having  been  removed  into  the  supreme  court 
for  trial  on  its  merits,  it  became  an  action  at  law,  pending  in 
that  court,  for  the  recovery  of  a  debt,  as  much  as  if  the  original 
writ  had  been  sued  out  in  that  court;  and  the  plaintiff  had  the 
right  to  an  attachment  against  the  nonresident  Bradford  upon 
complying  with  the  requirements  of  §  445,  Code  D.  C.  It 
would  seem  absurd  that  the  supreme  court,  having  jurisdiction 
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to  attach  land,  should  not  exercise  that  jurisdiction  in  a  cause 
wholly  within  its  control,  because  a  justice  of  the  peace  may  at- 
tach only  personalty. 

Mr.  Chief  Justice  Ai-vey  delivered  the  opinion  of  the  Court: 

This  case  is  brought  into  this  court  by  special  appeal.  The 
appeal  is  taken  from  an  order  refusing  to  quash  an  attachment 
issued  out  of  the  supreme  court  of  the  District  of  Columbia  by 
the  appellee,  Robert  W.  Brown  against  the  appellant  James  T. 
Bradford,  who  is  a  nonresident  of  the  District  of  Columbia,  and 
which  attachment  was  levied  upon  certain  real  estate  of  the  ap- 
pellant situate  in  this  District  The  facts  of  the  case  are  shown 
to  be  these: 

The  cause  of  action  upon  which  the  proceeding  is  founded  is 
a  claim  for  money  deposited  by  the  plaintiff  Robert  W.  Brown 
with  the  defendants  Leonard  C.  Bailey,  John  A.  Pierre,  Win- 
field  S.  Montgomery,  and  James  T.  Bradford,  under  the  name 
of  the  Capital  Savings  Bank,  to  the  amoimt  of  $199.63,  with 
interest  thereon  from  January  27,  1902.  Prior  to  January  3, 
1903,  Brown,  the  appellee,  instituted  a  suit  before  a  justice  of 
the  peace  of  this  District,  against  the  four  persons  named,  to 
wit :  Bailey,  Pierre,  Montgomery,  and  Bradford,  to  recover  the 
claim  stated.  The  appellant  Bradford,  being  a  nonresident  of 
this  District,  was  not  served  with  process,  and  did  not  appear; 
but  the  other  three  defendants  were  served  with  process,  and  ap- 
peared to  the  action  pending  before  the  justice.  The  three  de- 
fendants thus  served  with  process  and  appearing  to  the  action, 
on  February  3,  1903,  filed  a  petition  in  the  supreme  court  of  the 
District  of  Columbia,  under  §  8  of  the  Code  of  the  District, 
upon  the  ground  of  concurrent  jurisdiction,  for  a  certiorari,  de- 
nying the  claim  of  the  plaintiff  and  claiming  the  right  of  trial  by 
jury.  In  this  application,  Bradford  did  not,  in  terms,  unite. 
Upon  this  application  the  writ  of  certiorari  was  issued,  and  the 
justice,  in  obedience  to  the  writ,  returned  into  the  supreme  court 
of  the  District  the  entire  proceeding  as  instituted  and  then  pend- 
ing before  him,  without  severance  of  Bradford,  the  defendant. 
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who  had  not  been  served  with  process,  and  who  did  not,  by  name, 
join  in  the  application  for  the  certiorari.  Upon  the  return  of 
the  justice,  the  cause  acquired  a  standing  in  the  supreme  court 
of  the  District  as  if  it  had  been  originally  instituted  therein. 

Section  7  of  the  Code  of  this  District  provides,  that  trial  by 
jury  before  justices  of  the  peace  shall  be  abolished ;  and  by  §  8 
it  is  provided,  that  the  supreme  court  of  the  District,  in  general 
term,  shall  make  rules  regulating  the  practice  and  pleading  be- 
fore justices  of  the  peace,  and  in  relation  to  appeals  from  their 
judgments,  not  inconsistent  with  law,  and  may  alter  and  amend 
the  same  from  time  to  time,  and  shall  also  fix  the  fees  to  be 
charged  by  said  justices  of  tlie  peace,  and  alter  them  from  time 
to  time  as  justice  may  require:  Provided,  that  in  all  cases  of 
concurrent  jurisdiction  the  defendant  may  remove  the  case  for 
trial  into  the  supreme  court  of  the  District  by  writ  of  certiorari, 
to  be  awarded  by  said  courts  or  one  of  the  justices  thereof,  upon 
a  petition  under  oath,  the  form  and  stibstance  whereof  shall  be 
prescribed  by  said  court.  And  §  9  declares  that  "The  said 
justices  of  the  peace  shall  have  jurisdiction  in  all  civil  cases  in 
which  the  amount  claime<.l  to  be  due  for  debt  or  damages  arising 
out  of  contracts,  express  or  implied,  or  damages  for  wrongs  or 
injuries  to  persons  or  property,  does  not  exceed  $300,  including 
all  proceedings  by  attachment  •  *  *  *  and  said  jurisdic- 
tion shall  be  exclusive  when  the  amount  claimed  for  debt  or 
damages  or  the  value  of  personal  property  claimed,  does  not 
exceed  $50,  and  concurrent  with  the  said  supreme  court  when  it 
exceeds  $50." 

The  amount  claimed  in  this  case  gave  concurrent  jurisdiction 
to  the  justice  of  the  peace  with  the  then  and  still  existing  juris- 
diction of  the  supreme  court  of  the  District ;  and  when  the  case 
was  brought  into  the  supreme  court  by  certiorari,  it  was  then, 
and  from  thence  became,  a  case  pending  in  the  supreme  court, 
as  fully  and  to  all  intents  and  purposes  as  if  it  had  been  original- 
ly instituted  in  that  court  The  manifest  object  of  extending 
the  jurisdiction  of  the  justice  of  the  peace,  to  be  exercised  in 
cases  concurrently  with  the  jurisdiction  of  the  supreme  court 
of  the  District,  was  to  avoid  the  delays  and  greater  expense  at- 
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tending  the  litigation  in  the  latter  court;  and  no  construction 
should  be  placed  upon  the  provisions  of  the  Code  that  would  de- 
feat the  objects  in  view,  by  multiplying  litigation  by  severing  de- 
fendants in  joint  actions,  or  by  increasing  the  cost  of  proceed- 
ing. The  statute  certainly  never  contemplated  the  separate  and 
independent  right  of  each  and  every  defendant,  no  matter  how 
many,  to  apply  for  and  have  removed  by  certiorari  into  the  su- 
preme court  the  original  case  pending  before  the  justice  of  the 
peace,  by  piecemeals,  and  at  different  stages  of  the  proceeding, 
and  thus  make  several  cases  in  the  supreme  court  of  the  one  that 
was  pending  before  the  justice ;  or  to  leave  a  part  of  a  pending 
case  to  be  tried  by  the  justice,  while  another  part  is  taken  into 
the  supreme  court  for  trial.  This  was  clearly  not  the  design  of 
the  authors  of  the  Code.  The  certiorari  when  granted  operates 
upon  and  requires  to  be  returned  into  the  supreme  court  for 
trial  there  the  entire  case  pending  before  the  justice^  and  this 
whether  all  the  defendants  have  been  served  with  process  or  not 
From  the  time  that  the  certiorari  issues  and  is  served  upon  the 
justice  the  latter  ceases  to  have  right  to  exercise  further  juris- 
diction in  the  premises, — ^his  sole  duty  being  to  remove  the  case 
as  required  by  the  writ.  If  further  process  be  required  to  se- 
cure the  appearance  of  parties,  or  otherwise,  such  process  must 
issue  from  and  be  returned  to  the  supreme  court  It  is  the 
right,  however,  of  any  defendant  to  confess  judgment,  if  he 
chinks  proper  so  to  do,  before  the  case  is  removed  and  while  it  is 
pending  before  the  justice ;  and  having  done  so  he  could  not  be 
required  to  join  in  the  application  for  certiorari.  But  it  is  the 
right  of  each  and  all  of  the  defendants  to  have  trial  by  jury,  and 
it  is  not  within  the  power  of  any  one  or  more  of  the  defendants 
to  deprive  a  codefendant  of  that  right  by  refusing  to  join  in  the 
application  for  the  writ  of  certiorari,  o^-  to  defeat  the  right  of  re- 
moval of  the  case  by  declining  to  join  in  such  application.  If 
judgment  has  been  rendered  against  any  of  the  defendants  be- 
fore the  application  for  certiorari  is  made,  then  the  case  is  not 
pending  for  trial  as  against  such  defendant,  and  he  is  not,  there- 
fore, required  or  entitled  to  join  in  such  application.  But  a  de- 
fendant who  has  not  been  served  with  process  is  not  in  any  such 
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position  to  be  omitted  from  the  further  prosecution  of  the  action 
to  judgment  in  the  supreme  court  It  is  the  right  of  the  plain- 
tiff to  have  the  pending  case  removed  for  trial  as  he  has  insti- 
tuted it;  and  not  to  be  required  to  pursue  a  divided  action  in 
different  jurisdictions  in  order  to  obtain  judgment 

The  case  having  been  thus  rightfully  removed  into  the  su- 
preme courts  the  action  was  thenceforth  pending  therein;  and 
the  attachment  was  properly  issued  against  the  defendant  Brad- 
ford as  a  nonresident  debtor,  under  §445  of  the  Code.  The 
ground  assigned  for  quashing  the  attachment,  viz :  that  the  case 
had  not  been  removed  into  the  supreme  court  as  against  the  de- 
fendant Bradford,  and  that  the  case  was  still  pending  before  the 
justice  as  to  him,  and  from  which  jurisdiction  there  is  no  power 
to  issue  an  attachment  to  affect  real  estate,  is,  as  we  have  shown, 
an  untenable  ground  for  quashing  the  attachment  The  party 
is  a  nonresident,  and  a  defendant  in  the  pending  action  in  the 
supreme  court  of  the  District  There  is,  therefore,  no  ques- 
tion of  jurisdiction  involved.  All  the  requirements  of  §  446 
of  the  Code  appear  to  have  been  complied  with,  as  the  foun- 
dation for  issuing  the  attachment  The  supposed  defect  in  the 
bond  given  upon  the  issuing  of  the  attachment  is  clearly  with- 
out legal  foundation.  The  attachment  was  issued  as  against 
Bradford  only,  a  nonresident,  to  be  levied  upon  his  goods  and 
chattels,  lands  and  tenements,  in  this  District,  and  not  upon  the 
goods  and  chattels,  lands  and  tenements,  of  any  other  defendant 
in  the  action.  Therefore  the  bond  was  properly  made  to  Brad- 
ford, the  alleged  nonresident  debtor,  and  not  to  the  other  de- 
fendants against  whom  the  attachment  did  not  issue. 

Finding  no  error,  the  order  appealed  from  must  be  affirmed ; 
and  it  is  so  ordered.  Order  affirmed. 
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SMITH  t?.  PAYNE,  Postmaster  General 

Decided  October  16,  1903. 

Peb  Curiam: 

This  case  has  been  submitted  on  the  record,  by  agreement  of 
counsel,  without  briefs  or  argument,  because,  as  stated  in  the 
stipulation,  counsel  consider  and  concede  that  the  case  is  not 
different  or  distinguishable  from  that  of  Houghton  and  others 
against  Payne,  the  Postmaster  General,  decided  by  this  court  at 
the  last  April  term  thereof  [ante,  p.  234]  and  which  decision 
must,  if  adhered  to  by  this  court,  conti*ol  the  decision  of  the 
present  caae,  so  far  as  this  court  is  concerned.  An  appeal  from 
that  decision  has  been  taken  to  the  Supreme  Court  of  the  United 
States ;  but  we  adhere  to  that  opinion  until  reversed ;  and  as  it 
is  ccmceded  that  the  present  is  not  distinguishable  from  that 
case,  we  must  affirm  the  order  appealed  from,  on  the  authority 
of  Houghton  and  others  against  Payne,  and  it  is  so  ordered. 

Order  affirmed. 

Affirmed  by  the  Supreme  Court  of  the  United  States,  194  U. 
S.  104. 


KENGLA  V.  EANDALL. 


EzsouTCHM;  Wnx  Coittests;  Counsel  Fees. 

Pending  the  trial  of  issues  on  a  caveat  to  a  wiH  charging  that  its  execu- 
tion was  procured  by  the  exercise  of  undue  influence  and  fraud  on  the 
testator  by  the  executor  named  therein,  the  probate  court  has  no  power, 
on  the  application  of  the  executor,  to  aUow  fees  to  be  paid  from  the 
estate  to  counsel  employed  by  him  to  defend  the  wUl;  distinguishing 
Tuohy  ▼.  Hanlon,  18  App.  D.  C.  225. 
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2.  After  the  trial  of  issues  on  a  oaveat  to  a  will,  if  it  appear  that  the 
executor  has  acted  in  good  faith  throughout,  he  may,  in  the  discretion 
of  the  court,  have  an  allowance  out  of  the  estate  for  costs  and  counsel 
fees,  whether  the  validity  of  the  will  be  sustained  or  not. 

No.  1827.     Submitted  October  6,  1008.     Decided  October  21,  1908. 

Hearing  on  an  appeal  (specially  allowed)  by  the  caveators 
from  an  order  of  the  Supreme  Court  of  the  District  of  Colum- 
bia^  sitting  as  a  court  of  probate  authorizing  an  executor  to  enor 
ploy  counsel^  and  directing  payment  to  them  of  a  retaining  fee 
out  of  the  estate.  Reversed. 

The  CouKT  in  the  opinion  stated  the  case  as  follows: 

This  cause  comes  before  us  on  a  special  appeal  allowed  by 
this  court  from  an  order  of  the  probate  branch  of  the  supreme 
court  of  the  District  of  Columbia. 

On  January  13^  1903,  one  Louis  Kengla,  long  a  resident  of 
the  District  of  Columbia,  died  herein,  possessed  of  an  estate, 
real  and  personal,  of  the  value  of  about  $150,000,  and  leaving 
a  paper  writing  conceded  to  have  been  executed  in  due  form  of 
law,  which  purported  to  be  his  last  will  and  testament,  and 
whereby  he  disposed  of  his  estate  to  various  persons  named 
therein.  As  executors  of  the  will  he  nominated  the  appellee, 
Ephraim  S.  Sandall  and  another  person,  who  died  before  the 
testator.  The  surviving  executor  Randall  propounded  the  will 
for  probate  in  the  supreme  court  of  the  District 

The  testator,  it  seems,  had  never  married,  and  left  no  father, 
mother,  brother,  or  sister  surviving  him.  His  heirs  at  law  and 
next  of  kin  were  the  children  and  descendants  of  a  deceased 
brother,  some  of  whom  were  named  in  the  will  as  devisees  and 
legatees  with  other  persons  apparently  not  of  kin  to  the  testator, 
and  some  were  omitted  from  it.  Four  of  these  joined  in  a 
caveat  against  the  probate  of  the  will.  In  this  caveat,  after 
admission  of  the  formal  execution  of  the  will,  they  charged  that 
the  testator  was  not  of  sound  and  disposing  mind  at  the  time  of 
such  execution,  and  that  the  execution  of  it  was  procured  from 
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him  by  undue  influence  and  fraud  exercised  upon  him  by  the 
appellee  Bandall,  the  executor  named  in  the  will,  and  by  other 
persons. 

Whether  issues  were  thereupon  framed  does  not  appear  from 
the  record ;  but  it  does  appear  that  collectors  were  thereupon  ap- 
pointed to  take  charge  of  the  estate  pending  the  determination 
of  the  controversy  between  the  parties.  The  appellee  then  pe- 
titioned the  court  for  authority  to  employ  counsel  to  defend  the 
will,  and  for  an  order  upon  the  collectors  to  pay  to  such  counsel 
a  reasonable  retainer  and  counsel  fee,  and  such  other  and  further 
expenses  as  might  be  proper  and  necessary  in  collecting  the  evi- 
dence and  defraying  costs  of  the  trial.  The  caveators,  the  ap- 
pellants here,  answered  the  petition  and  protested  against  any 
such  allowance ;  but  the  court,  over  their  protest,  passed  an  or- 
der, whereby  the  executor  was  authorized  and  empowered  to  em- 
ploy counsel  to  represent  him  in  the  proceeding,  and  whereby 
also  the  collectors  were  authorized  and  directed  to  pay  to  such 
counsel  a  retaining  fee  of  $1,000,  being  $500  to  each  of  two 
gentlemen  named. 

From  this  order  the  caveators  sought  and  were  allowed  a  spe- 
cial appeal  to  this  court. 

Mr.  C,  C,  Cole,  Mr,  B.  Oolden  Donaldson,  Messrs.  Gordon  <6 
Gordon,  and  Messrs.  Hamilion  £  Colbert,  for  the  appellants : 

1.  The  theory  upon  which  courts  allow  the  expenses  of  liti- 
gation to  be  paid  out  of  the  assets  is  that  litigation  has  been  for 
the  benefit,  or  intended  benefit,  in  good  faith,  of  those  entitled 
to  tlie  estate.  Before  the  trial,  and  before  the  court  is  in  posses- 
sion of  any  of  the  facts  and  circumstances  in  relation  to  the  exe- 
cution of  the  will,  it  has  no  basis  upon  which  to  form  an  opin- 
ion, and  no  facts  to  inform  or  control  its  discretion  as  to  whether 
the  allowance  should  be  made  or  not  To  make  an  allowance  be- 
fore the  trial  is  the  exercise  of  an  arbitrary  power,  and  not  the 
exercise  of  judgment  or  discretion.  It  is  claimed  that  the  deci- 
sion of  this  court  in  Tuohy  v.  H anion,  18  App.  D.  C.  225,  au- 
thorized the  making  of  the  order  in  this  case,  but  it  will  be  ob- 
VoL.  XXII— 30 
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served,  upon  examination  of  that  case,  that  it  does  not  support^ 
but  rather  has  a  tendency  to  refute,  that  contention.  In  that 
case  Hanion  was  mentioned  as  executor  in  the  paper  alleged  to- 
be  the  will  of  Tuohy.  A  caveat  was  filed  by  the  sons  alleging^ 
incapacity  and  undue  influence  on  the  part  of  Hanion  and  oth- 
ers. No  allowance  was  macU  to  Hanion  for  counsel  fees  prior 
to  the  trial.  At  the  trial  the  jury  found  both  incapacity  and 
undue  influence.  The  court  below  subsequently  allowed  Han- 
ion the  expenses  paid  by  him  in  the  litigation,  including  counsel 
fees,  but  the  trial  justice  certified  in  the  record  making  the  al- 
lowance that  there  was  an  utter  lack  of  evidence  to  support  the 
charge  of  undue  influence,  and  that  the  verdict  upon  incapacity 
was  somewhat  against  the  weight  of  the  evidence,  but  declined 
to  set  the  verdict  aside  inasmuch  as  the  state  of  the  evidence  did 
not  indicate  that  at  another  trial  the  result  would  be  different 
upon  the  issue  of  capacity  and  this  court  affirmed  the  lower 
court's  order. 

2.  Until  a  will  has  been  admitted  to  probate,  or  probate  there- 
of denied,  the  court  has  no  power  to  aid  either  the  proponent  or 
contestant  by  awarding  an  allowance  out  of  the  estate,  unless  sa 
authorized  by  statute.  16  Enc.  PI.  &  Pr.  1049,  1050 ;  Henry 
V.  Superior  Ct.  93  Cal.  569 ;  Matter  of  Olmstead,  120  Cal.  447 ;. 
Matter  of  Parish,  29  Barb.  (N.  Y.)  627;  Matter  of  Aaron,  5 
Dem.  (K  ¥,)  362;  Cruse  v.  Fricke,  2  Dem.  (N.  Y.)  264 v 
Mumpers'  Appeal,  3  Watts  &  S.  441 ;  Sheets'  Appeal,  100  Pa. 
St  143;  In  Be  McKumly,  112  Cal.  447;  Rogers'  Appeal,  la 
Pa.  St  569;  Andrews  v.  Andrews,  7  Ohio  St  (K  S.)  143; 
Compton  V.  Barnes,  4  Gill,  55 ;  Dorsey  v.  Dorsey,  10  Md.  471 ;. 
Brown  v.  Johns,  62  Md.  333. 

Mr.  A.  S.  Worthington  and  Mr.  Joseph  D.  Wright,  for  the 
appellee : 

1.  The  court  below  has  authority  to  authorize  an  executor  to- 
employ  counsel,  and  to  allow  a  retaining  fee  to  said  counsel  em- 
ployed by  him  in  defending  the  will,  after  the  filing  of  the  peti- 
tion for  probate,  and  the  caveat  thereto,  before  the  admission  of 
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the  will  to  probate  and  the  granting  of  letters  testamentary. 
Ttu)hy  V.  Hanlon,  18  App,  D.  C.  225 ;  In  Re  Pritchard,  30  W. 
L.  E.  9.  It  has  been  the  law  of  the  State  of  Maryland,  from 
which  the  probate  law  of  this  District  is  derived,  to  make  al- 
lowances for  counsel  of  the  executor  in  such  cases.  Compton 
V.  Barnes,  4  Gill,  55 ;  Glass  v.  Ramsey,  9  Gill,  456.  See  also 
Mundcn  v.  Bailey^  70  Ala.  63;  Lassiier  v.  Travis,  98  Tenn. 
330;  Phillips  v.  Phillips,  81  Ky.  328 ;  Day  v.  Day,  3  N.  J.  Eq. 
549 ;  Chisholm  v.  Barnard,  10  Grant's  Ch.  (U.  C.)  479. 

2.  Subchapter  7  of  chapter  5  of  the  Code,  in  regard  to  the  ac- 
counts of  executors  and  administrators,  in  §  365,  under  head  of 
Disbursements  and  oilowances,  provides  that  in  the  accounts  of 
executors  and  administrators  '^shall  be  stated  the  disbursements 
by  him  made,  namely ;  *  ♦  *  Fifth.  His  allowance  for 
costs,  attorneys'  fees,  and  extraordinary  expenses  which  the 
court  may  think  proper  to  allow."  This  section  seems  to  leave 
the  question  to  the  discretion  of  the  court,  and  there  is  nothing 
in  the  chapter  referred  to  which  limits  the  exercise  of  this  dis- 
cretion to  the  final  accounting.  When  the  caveai  was  filed  it 
became  the  duty  of  the  executor  to  defend  the  will ;  otherwise  he 
would  be  unworthy  the  trust  reposed  in  him  by  his  testator.  See 
cases  above  cited.  Attention  is  called  to  the  fact  that  the 
amount  of  the  allowance  to  counsel  is  admitted  to  be  reasonable,, 
and  that  question  is  not,  therefore,  before  the  court  for  consid- 
eration. 

Mr.  Justice  Mokris  delivered  the  opinion  of  the  Court: 

It  seems  to  us  that  the  order  appealed  from  is  without  war- 
rant in  law  and  beyond  the  jurisdiction  of  the  court  to  make. 
Either  the  estate  in  controversy  belongs  to  the  heirs  at  law  and 
next  of  kin  of  the  deceased,  or  it  belongs  to  the  beneficiaries 
named  in  the  will  and  represented  by  the  executor.  If  it  be- 
longs to  the  heirs  at  law  and  next  of  kin,  as  it  certainly  does,  if 
the  will  is  sho^vn  to  be  invalid,  it  would  be  a  perversion  of  jus* 
tice  to  take  their  money  and  use  it  in  an  attempt  to  defeat  their 
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just  right ;  and  such,  of  course,  would  be  the  result  of  the  order 
in  question.  On  the  contrary,  if  the  estate  belongs  to  the  bene- 
ficiaries under  the  will,  it  is  for  them,  and  not  for  their  oppo- 
nents, to  defray,  at  least  in  the  first  instance,  the  cost  and  ex- 
pense necessary  for  the  establishment  of  their  right  Now  the 
substantial  matter  in  issue  is  this  question  of  the  ownership  of 
the  estate;  and  it  would  be  a  most  extraordinary  doctrine  that 
one  set  of  contestants  should  not  only  bear  the  ordinary  costs  of 
court,  whether  they  succeeded  or  failed  in  the  litigation,  but 
even  should  be  required  to  place  weapons  in  the  hands  of  their 
opponents  wherewith  to  contest  their  claims. 

We  have  held,  and  it  has  been  held  in  Maryland,  from  which 
we  have  derived  our  testamentary  law,  and  it  has  been  decided 
elsewhere,  that  an  executor  who  has  successfully  defended  a 
will  against  attack  upon  it  may,  in  the  discretion  of  the  court, 
be  allowed  for  counsel  fees  and  costs  expended  by  him  in  such 
defense.  We  have  also  held  in  the  case  of  Tuohy  v.  Hanlon, 
18  App.  D.  C.  225,  as  it  has  likewise  been  held  in  Maryland, 
"that  an  executor,  seeking  unsuccessfully  to  maintain  the  valid- 
ity of  the  will  which  he  has  propounded,  after  the  issue  of  let- 
ters testamentary  to  him,  is  entitled  to  be  allowed  for  counsel 
fees  in  his  account,  notwithstanding  that  in  the  contest  the  will 
has  been  overthrown  and  held  for  naught,  if  he  has  acted  in  good 
faith.*^  We  have  even  gone  farther,  and  in  that  case  have  held 
that  even  before  a  will  has  been  admitted  to  probate,  and  when  a 
caveat  has  been  filed  against  such  probate,  and  upon  the  issues 
then  raised,  the  caveators  have  been  successful  and  have  over- 
thrown the  will,  the  executor  therein  named  might  be  allowed 
his  costs  and  counsel  fees  in  defending  the  will,  if  it  appears  that 
he  has  acted  in  good  faith ;  but  that  is  tlie  utmost  limit  to  which 
the  right  of  such  allowance  can  he  carried.  The  case  affords  no 
precedent  for  the  order  which  was  rendered  in  the  present  ca«e. 

In  the  case  of  Tuohy  v.  Hanlon  there  were,  as  in  the  case  now 
before  us,  two  issues, — one  of  testamentary  capacity  and  the 
other  of  undue  influence ;  and  the  executor  was  not  the  person 
supposed  or  assumed  to  be  charged  with  the  exercise  of  such  un- 
due influence.     No  testimony  whatever  was  adduced  on  the  trial 
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to  sustain  the  charge  of  undue  influence  by  anyone ;  but  the  issue 
as  to  testamentary  capacity  was  found  by  the  jury  in  favor  of 
the  caveators,  although  the  presiding  justioe  had  grave  doubts 
whether  there  was  sufficient  testimony  to  support  the  verdict. 
Upon  this  condition  of  things,  after  the  trial  had  fully  developed 
the  fact  that  the  executor  had  acted  throughout  in  good  faith,  he 
petitioned  for  the  allowance  of  his  counsel  fees,  notwithstand- 
ing that  the  will  had  been  overthrown,  and  his  petition  was 
granted.  This  ruling  we  sustained  upon  appeal  taken  to  this 
court. 

Clearly  this  case  is  very  different  from  that  now  before  us. 
In  the  case  of  Tuohy  v.  Hanlon,  there  was  no  charge  of  undue 
influence  against  the  executor;  here  the  diarge  of  undue  influ- 
ence in  the  procurement  of  the  will  is  specifically  and  principal- 
ly made  against  the  executor.  In  the  case  of  Tuohy  v.  Ilanlon 
the  allowance  was  not  made  or  sought  to  be  made  until  after  the 
good  faith  of  the  executor  had  been  judicially  established  after 
full  and  complete  investigation ;  here  it  is  sought  to  assume  such 
good  faith  in  advance  and  to  predetermine  that  issue  in  favor  of 
the  executor  without  investigation  or  trial  of  any  kind.  If,  up- 
on the  trial  of  the  issues  formulated  or  to  be  formulated  in  the 
case,  the  issue  of  undue  influence  should  be  found  against  the 
executor,  there  will  then  be  positive  proof  against  him  that  he 
has  acted  in  bad  faith ;  and  yet,  under  the  order  here  complained 
of,  he  will  have  been  allowed  the  reimbursement  which  should 
only  be  allowed  to  those  acting  in  good  faith ;  or  rather,  to  his 
original  bad  faith  and  wrongful  conduct  in  the  fraudulent  pro- 
curement of  tlie  will,  he  will  have  added,  with  the  sanction  of 
the  court,  the  spoliation  of  the  estate  belonging  to  the  caveators 
and  its  appropriation  to  his  own  use  for  the  maintenance  of  his 
own  fraud.  A  doctrine  that  would  lead  to  such  a  conclusion  as 
this  cannot  be  right. 

The  element  of  good  or  bad  faith  in  the  present  case  is  involved 
in  the  issue  of  undue  influence  in  the  procurement  of  the  will. 
That  issue  remains  to  be- tried.  The  question  of  the  executors' 
good  faith  cannot  be  determined  until  such  trial  has  been  had. 
Manifestly  it  would  not  only  be  improper  for  the  court  to  pre- 
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judge  that  question,  but  it  is  without  jurisdiction  to  do  so  at  the 
present  stage  of  the  case.  Being  without  jurisdiction  to  deter- 
mine that  question  at  this  time,  the  court  has  no  authority  to 
make  an  allowance  based  upon  its  ultimate  determination  in  fa- 
vor of  the  appellee. 

We  are  not  insensible  to  the  difficulties  and  hardships  which 
may  sometimes  result  from  the  fact  that  an  executor  of  a  will 
or  the  beneficiaries  under  it  may  not  have  the  means  wherewith 
to  defend  it  successfully,  when,  perhaps,  it  is  a  good  and  valid 
will  that  should  be  sustained ;  but  such  difficulties  may  occur  on 
either  side,  and  they  cannot  suffice  to  justify  the  taking  of  one 
person's  money  and  appropriating  it  to  the  use  of  another  by  ar- 
bitrary judicial  action.  Neither  are  we  insensible  to  the  fact 
that  the  testamentary  dispositions  of  deceased  persons  are  too 
often  recklessly  attacked  by  disappointed  or  unprincipled  rela- 
tives and  overthrown  by  the  verdicts  of  juries  who  are  too  prone 
to  nullify  wills  which  do  not  suit  their  own  special  views  of  what 
testators  should  do;  but  neither  is  this  difficulty  to  be  obviated 
by  the  arbitrary  judicial  transfer  of  a  portion  of  the  decedent's 
estate  to  the  executor  and  beneficiaries  under  the  will. 

If  upon  the  trial  of  the  issues  in  this  case  the  executor  sus- 
tains the  validity  of  the  will,  or  if  upon  such  trial  he  shows  that 
he  has  acted  in  good  faith  throughout,  although  the  will  may  be 
overthrown  for  the  want  of  testamentary  capacity  in  the  de- 
ceased, he  may,  in  the  discretion  of  the  court,  have  an  allowance 
out  of  the  estate  for  costs  and  counsel  fees ;  but  if  the  will  is  not 
sustained,  and  the  issue  of  undue  influence  is  decided  against 
him,  and  it  is  thereby  shown  that  he  has  not  acted  in  good  faith, 
he  should  not  be  entitled  to  such  allowance  now  or  at  any  other 
time. 

We  are  of  opinion  that  the  order  appealed  from  should  be  re- 
versed with  costs,  and  that  the  cause  be  remanded  to  the  Su- 
preme Court  of  the  District  of  Columbia  for  further  proceedings 
therein  according  to  law.     And  it  is  so  ordered.      Reversed, 
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Wbit  of  Restitution,  Exbcutioit  of;  MuirioiPiLL  Obdinauccs. 

A  deputy  marshal,  in  executing  a  writ  of  restitution  of  premises  to  a  land- 
lord, has  fully  discharged  his  duty  when  he  has  removed  the  tenant's 
goods  from  the  premises  and  placed  them  on  the  sidewalk;  and,  if 
the  goods  are  allowed  to  remain  an  unnecessarily  long  time  on  the 
sidewalk,  thereby  obstructing  it  in  violation  of  a  municipal  ordinance, 
the  offense  is  that  of  the  owner  of  the  goods,  and  not  of  the  deputy 
marshal. 

No.  1340.     Submitted  October  9,  1903.     Decided  October  21,  1903. 

In  ekbor  to  the  Police  Court  of  the  District  of  Columbia. 

Reversed. 

The  CouBT  in  the  opinion  stated  the  case  as  follows : 

One  of  the  police  r^ulations  of  the  District  of  Columbia  pro- 
vides that  no  person  shall,  without  permit,  construct,  place,  or 
leave,  or  cause  to  be  constructed,  placed,  or  left,  any  obstruction 
to  travel  upon  the  streets,  sidewalks,  parking,  or  other  public 
places  of  the  city  of  Washington.  The  plaintiff  in  error,  Virgil 
<x.  Williams,  one  of  the  deputies  of  the  marshal  of  the  United 
States  for  this  District,  acting  under  the  orders  of  the  marshal 
in  the  execution  of  a  writ  of  restitution  issued  by  a  justice  of  the 
peace  in  a  proceeding  before  him  instituted  under  the  landlord 
.«nd  tenant  acts  of  Congress  for  this  District^  removed  some  house- 
hold goods  of  the  tenant  or  occupant  from  the  premises  men- 
tioned in  said  writ,  and  placed  them  on  the  sidewalk  in  front  of 
the  premises  near  the  curbstone  in  such  manner  that  they  occu- 
pied a  width  of  between  3  and  4-  feet  of  the  sidewalk,  which  was 
about  12  feet  and  5  inches  in  width,  and  thereby  caused  an  ob- 
struction of  the  space  so  occupied.  The  goods  so  remained  for 
about  three  days,  apparently  abandoned  by  the  owner,  when  the 
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police  officers  took  charge  of  them,  and  caused  them  to  be  re- 
moved into  the  possession  of  the  property  clerk  of  the  District^ 
who  retained  them  at  the  time  of  the  present  proceedings^ 
Thereupon  the  plaintiff  in  error  was  arrested  and  arraigned  in 
the  police  court  of  the  District  for  a  violation  of  the  municipal 
ordinance  or  regulation  before  mentioned,  was  tried  by  the  court 
without  a  jury,  and  was  adjudged  guilty  and  sentenced  to  pay  a 
fine  of  $5. 

At  the  trial,  after  the  proof  of  the  foregoing  facts,  which  were 
not,  it  seems,  and  are  not  here,  controverted,  the  plaintiff  in  er- 
ror, defendant  in  the  court  below,  offered  to  prove  that  there  are 
no  storage  warehouses  in  the  city  of  Washington  that  will  accept 
goods  of  the  class  indicated  and  rely  for  their  storage  charges  up- 
on the  goods  themselves,  without  holding  the  owner  or  person  de- 
livering them  personally  liable  for  such  storage  charges ;  but  the 
testimony  was  excluded. 

The  cause  has  been  duly  removed  to  this  court  by  writ  of  er- 
ror upon  bill  of  exceptions. 

Mr.  C.  C.  Cole  and  Mr.  W.  Mosby  Williams,  for  the  plaintiff 
in  error : 

1.  Even  if  it  should  be  admitted  that  the  piling  of  the  goods, 
as  the  plaintiff  in  error  did,  was  a  violation  of  the  letter  of  this 
regulation,  it  was  not  a  violation  of  the  spirit  and  intent  of  it. 
It  is  one  of  the  cardinal  rules  of  the  construction  of  statutes  that 
no  unreasonable  or  ridiculous  construction  should  be  placed  up- 
on them.  There  are  many  cases  -where  the  oourts  have  held 
that,  although  certain  acts  were  within  the  letter  of  the  statute, 
they  did  not  come  within  the  spirit  and  meaning  of  it  Church 
of  the  Holy  Trinity  v.  United  States,  143  U.  S.  457 ;  United 
States  V.  Kirhy,  7  Wallace,  482. 

2.  The  writ  that  plaintiff  in  error  was  acting  under  was  regu- 
lar on  its  face,  and  was  issued  by  a  court  of  competent  jurisdic- 
tion ;  and  it  was,  therefore,  the  duty  of  the  marshal  to  execute  it, 
and  he  is  protected  in  so  doing.  22  Am.  &  Eng.  Enc.  Law,  Ist 
ed.  p.  529.     Under  this  writ  it  was  the  duty  of  the  plaintiff  in 
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error,  not  only  to  remove  the  defendant  and  all  other  persons 
found  in  possession  of  the  premises,  but  also  to  remove  the  per- 
sonal property  of  the  defendant  found  therein.  He  could  in 
no  other  way  restore  the  plaintiff  in  the  writ  of  restitution  to  the 
full  and  complete  possession  of  the  premises  as  it  was  his  duty  to 
do.  Watson,  Office  and  Duties  of  Sheriff,  216;  Herman,  Exe- 
cutions, 530;  Crocker,  Sheriffs,  2d  ed.  §  571;  Scott  v.  Richard- 
son, 2  B.  Mon.  507,  38  Am.  Dec.  170 ;  Lee  Chucle  v.  Quean  Wo 
Chang  Co.  81  Cal.  222,  15  Am.  St.  Rep.  50 ;  Wiibecle  v.  Van 
Rensselaer,  64  N.  Y.  27.  It  being  his  official  duty  to  remove 
the  goods,  he  must  of  necessity  place  them  upon  the  sidewalk  or 
some  other  public  space.  He  had  no  right  to  retain  them  in  his 
possession  as  he  would  have  had  upon  the  writ  of  fieri  facias,  re- 
plevin, or  attachment;  nor  had  he  any  right  to  store  them  in  any 
place.  They  were  not  his,  and  the  writ  gave  him  no  right  to  the 
possession  of  them,  or  to  remove  them  away  from  the  immediate 
vicinity  of  the  premises. 

Mr.  A.  B,  D avail.  Corporation  Counsel,  and  Mr.  E.  H. 
Thonias,  Assistant,  for  the  defendant  in  error : 

1.  If  the  deputy  has  any  authority,  beyond  that  of  an  ordi- 
nary citizen,  to  create  a  nuisance,  where  does  he  obtain  that  au- 
thority ?  While  an  obstruction  that  would  otherwise  be  a  nui- 
sance may  be  l^alized  by  the  legislature,  yet  such  statutes  are 
strictly  construed.  Elliott,  Eoads  and  Streets,  §  651,  note  5, 
and  caaes  cited.  In  the  case  of  Com.  v.  Millman,  13  Serg.  &  R 
403,  the  court  directed  the  jury  that  a  constable  had  no  more 
right  to  obstruct  the  passage  of  a  public  street  than  any  other 
person. 

2.  The  public  is  entitled  to  the  whole  of  the  highway.  15 
Am.  &  Eng.  Enc.  Law,  492,  493.  Any  unreasonable  obstruc- 
tion is  a  nuisance.     Wood,  Nuisances,  p.  237. 

3.  A  citizen  may  be  entitled  to  encroach  upon  the  highway 
temporarily  for  reasons  that  arise  from  necessity,  i.  e.,  the  carry- 
ing of  goods  in  and  out,  taking  in  fuel,  etc.  But  the  continued 
encroachment  upon  a  street,  though  for  a  lawful  purpose,  is  a 
nuisance.     People  v.  Cunningham,  1  Denio,  524. 
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4.  A  person  obstructing  a  highway  is  responsible,  whether  he 
or  another  is  the  owner  of  the  goods.  Story,  Agency,  §  311; 
McDermoti  v.  Conley,  UN.  Y.  Supp.  403;  Crane  v.  Onder- 
doiik,  67  Barb.  47 ;  Gxitchess  v.  Whiting,  46  Barb.  139 ;  Hecker 
V.  DeGroot,  15  How.  Pr.  314;  Clark  v.  Fry,  8  Ohio  St  358, 
distinguishing  between  acts  unlawful  in  themselves  and  lawful 
acts  performed  in  an  unlawful  manner.  Palmer  v.  Silvertkorn, 
32  Pa.  St.  65. 

5.  There  are  two  cases  which  bear  a  close  analogy  to  the  pres- 
ent. Cam.  V.  Passmore,  1  Serg.  &  R.  217.  Passmore  was  a 
public  auctioneer,  and,  for  the  purposes  of  his  business,  he  held 
sales  in  the  street^  and  obstructed  travel  by  the  collection  of  a 
crowd.  Held,  an  unlawful  use  of  the  street  Com.  v.  Mill- 
man,  13  S.  &  R.  403.  Millman  was  a  constable  who  levied  up- 
on certain  goods,  and  held  a  sale  of  them  in  the  street  under  a 
statute  requiring  him  to  make  a  public  sale.  The  ooUecticMi  of 
the  crowd  at  the  sale  formed  an  obstruction  to  travel,  and  such 
use  of  the  street  was  held  to  be  unlawful 

Mr.  Justice  Mobbis  delivered  the  opinion  of  the  Court : 

It  is  conceded  that  the  plaintiff  in  error  was  in  the  perform- 
ance of  his  duty  when  he  removed  the  goods  in  question  from 
the  premises  for  which  restitution  had  been  adjudged,  and  de- 
posited them  in  an  orderly  and  proper  manner  on  the  sidewalk. 
It  is  necessary  and  proper  so  to  deposit  goods  in  their  removal  to 
or  from  residences  or  places  of  business.  The  obstruction  com- 
plained of  consists  in  leaving  them  for  an  unreasonable  time  up- 
on the  sidewalk ;  and  it  seems  also  to  be  conceded  that  they  were 
left  for  an  unreasonable  time,  and  that  thus  they  became  an  un- 
lawful obstruction  to  travel.  But  plainly,  if  the  plaintiff  in  er- 
ror did  no  more  than  he  was  commanded  by  the  law  to  do  and  by 
the  writ  of  restitution  that  had  been  placed  in  his  hands  for  exe- 
cution, it  cannot  be  that  he  was  guilty  of  an  unlawful  act  Of 
course  a  lawful  act  can  be  done  in  an  unlawful  manner  and 
thereby  become  an  offense,  but  no  illegality  in  the  matter  of  the 
execution  of  his  writ  is  here  charged  against  the  plaintiff  in  er- 
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Tor.  The  contention  is  that,  after  having  removed  the  goods 
from  the  premises  to  the  sidewalk,  he  should  not  have  permitted 
them  to  remain  on  the  sidewalk  the  undue  length  of  time  for 
which  they  were  permitted  to  occupy  a  part  of  the  thorouglif  are. 
But  this  act,  or  this  default  rather,  was  not  the  default  of  the 
deputy  marshal,  but  of  the  owner  of  the  goods. 

The  deputy  marshal  had  completed  his  duty  and  fully  execut- 
ed his  writ  when  he  had  removed  the  goods  from  the  premises  to 
the  sidewalk.  He  had  no  warrant  of  law  to  remove  the  goods 
and  take  them  away  to  a  warehouse  or  anywhere  else.  After  the 
removal  he  had  no  right  to  take  those  goods  into  his  possession 
for  any  purposa  It  may  be  thai  in  proper  cases  the  dictate  of 
humanity  would  require  that  a  reasonable  charge  and  control 
should  be  assumed  by  someone  over  goods  in  such  condition  so  as 
to  provide  against  wanton  loss  or  destruction ;  but  no  such  case 
is  presented  here.  We  have  only  the  case  where  the  officer  of 
the  law  has  fully  performed  his  duty,  and  full  control  of  the 
goods  which  he  has  removed  has  become  reinvested  in  tlieir  own- 
er. The  owner  of  the  goods  might  have  voluntarily  obeyed  the 
command  of  the  writ  of  restitution,  and  voluntarily  himself 
placed  his  goods  upon  the  sidewalk.  This  he  failed  or  refused 
to  do,  and  the  deputy  marshal  was  compelled  to  do  it  for  him. 
But  the  control  of  the  deputy  marshal  over  the  goods  extended 
no  farther  than  was  necessary  for  the  execution  of  his  writ ;  and 
that  was  expended  as  soon  as  he  deposited  the  goods  in  proper 
manner  upon  tlie  sidewalk.  There  is  no  provision  of  law  that 
authorizes  or  requires  him,  under  ?uch  a  writ  of  restitution,  fur- 
ther in  any  manner  to  retain  the  possession  or  control. 

We  must  hold,  therefore,  that  there  was  no  testimony  what- 
ever on  which  the  defendant,  the  plaintiff  in  error  in  this  case, 
could  properly  have  been  held  liable  for  the  offense  with  which 
he  was  charged.  So  far  as  the  record  before  us  shows,  the  of- 
fense was  that  of  the  owner  of  the  goods,  and  not  that  of  the 
marshal  or  deputy  marshal ;  and  the  act  of  the  deputy  marshal  in 
the  premises  was  not  a  violation  of  any  municipal  ordinance. 
It  may  be  that  for  such  cases  there  should  be  some  provision  of 
law  or  of  police  regulation  that  would  provide  for  tiic  contingeu- 
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cy  of  the  abandoiiment  of  property  by  the  owner,  such  as  s^eema 
to  have  occurred  in  the  present  case.  But  we  are  clearly  of  opin- 
ion that,  for  such  abandonment  and  the  consequent  obstruction 
to  the  highway,  the  marshal  or  his  deputies  who  have  only  pep- 
formed  their  legal  duty  and  obeyed  the  order  of  the  courts, 
should  not  be  held  liable. 

The  judgment  of  the  Police  Court  in  the  premises  must  be  re- 
versed, and  the  cause  will  be  remanded  to  that  court  with  direc- 
tion to  vacate  such  judgment  and  to  discharge  the  plaintiff  in  er^ 
ror  from  the  information  against  him.     And  it  is  so  ordered. 

Reversed. 


FINNEY   V.   PENNSYLVANIA   IKON   WORKS   COM- 

PANY. 


Practice;  Aicendmentb;  Pbovissobt  Notes;  AFiiDAviTS  of  Defeitsk. 

.  Wh«re  the  declaration  in  a  suit  on  a  promissory  note  by  an  indorsee 
against  the  maker  states  that  the  defendant  promised  to  pay  to  the 
payee,  but  fails  to  state  that  the  note  was  payable  to  the  order  of  the 
payee  so  as  to  make  it  negotiable;  but  the  bill  of  particulars  attached 
to  the  declaration,  consisting  of  a  copy  of  the  note,  shows  that  the 
note  was  payable  to  the  order  of  the  payee,  and  was  therefore  nego- 
tiable,—the  declaration,  aided  by  the  bill  of  particulars,  will  be  re- 
garded as  setting  forth  a  negotiable  note,  on  an  appeal  by  the  defendant 
from  a  judgment  against  him  for  want  of  a  sufficient  affidavit  of  de- 
fense,— especially  as  it  was  competent  for  the  trial  court,  as  it  would 
be  for  this  court,  to  allow  an  amendment  of  the  declaration  if  it  were 
necessary. 

.  Where  the  affidavit  under  the  73d  rule  of  the  lower  court,  in  an  action 
by  an  indorsee  of  a  promissory  note  against  the  maker,  states  that  the 
plaintiff  received  the  note  from  the  payee  and  discounted  it  in  bank, 
guaranteeing  that  it  would  be  paid,  but  that  it  was  not  paid;  and  it 
was  thereupon  taken  up  by  the  plaintiff  in  accordance  with  his 
guaranty;  and  that  it  has  not  been  paid, — it  cannot  be  successfully 
contended  by  the  defendant,  in  resisting  a  motion  for  judgment  for 
v.aiit  of  a  sufficient  affidavit  of  defense,  that  the  plaintiff  should  have 
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declared  on  the  note  as  guarantor,  and  not  as  indorsee.  The  defendant, 
as  maker,  has  nothing  to  do  with  the  guaranty,  and  the  allegation  in 
the  affidavit  with  regard  to  it  may  be  regarded  as  surplusage. 
3.  In  a  suit  on  a  promissory  note  it  is  not  necessary  to  file  the  original 
note  with  the  declaration,  but  it  is  sufficient  if  it  be  produced  at  the 
trial,  or  at  a  hearing  on  a  motion  for  judgment  for  want  of  a  suffl- 
d&it  affidavit  of  defense,  if  such  a  motion  be  made;  and,  on  an  appeal 
by  the  defendant  from  a  judgment  in  such  a  case  for  want  of  a  suffi- 
cient affidavit  of  defense,  in  the  absence  of  anything  in  the  record  to 
show  to  the  contrary  or  that  the  defendant  resisted  the  entry  of  judg- 
ment on  the  ground  that  the  note  was  not  produced  on  the  hearing  of 
the  motion  for  judgment,  it  will  be  presumed  that  it  was  so  produced. 

No.  1295.     Submitted  October  14.  1003.    Decided  October  21,  1903.- 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  granted  on  mo- 
tion of  the  plaintiff  under  the  73d  rule  of  that  court  for  want  of  a 
sufficient  affidavit  of  defense.  Affirmed. 

The  CouET  in  the  opinion  stated  the  case  as  follows : 

The  Pennsylvania  Iron  Works  Company,  stated  to  be  a  cor- 
poration, but  under  what  State  or  by  what  law  does  not  appear, 
instituted  suit  in  the  supreme  court  of  the  District  against  the 
appellant  John  H.  Finney,  as  defendant,  to  recover  from  him  the 
sum  of  $561.25,  the  amount  of  a  promissory  note  executed  by 
him  to  a  corporation  in  Chicago,  under  the  laws  of  the  State  of 
Illinois,  known  as  the  Siemans  &  Halske  Electric  Company,  and 
alleged  in  the  declaration  to  have  been  indorsed  by  this  latter 
company  to  the  plaintiff,  to  have  been  duly  presented  for  pay- 
ment, and  to  have  been  dishonored,  and  yet  to  remain  due  and 
unpaid.  The  declaration,  while  stating  that  the  note  had  been 
indorsed  by  the  Siemans  &  Halske  Electric  Company  to  the 
plaintiff,  does  not  in  terms  show  that  the  note  was  in  fact  a  ne- 
gotiable note.  The  allegation  is  that  the  defendant  "promised  to 
pay  to  the  Siemans  &  Halske  Electric  Company"  the  amount 
mentioned ;  but  it  fails  to  state  that  the  note  was  payable  to  the 
order  of  said  company  so  as  to  make  it  negotiable.  Annexed  to 
the  declaration,  however,  as  "particulars  of  demand,"  was  a  copy 
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of  the  note  which  showed  on  ita  face  that  the  note  was  a  promise 
to  pay  to  the  order  of  the  Siemans  &  Halske  Electric  Company, 
and  that  it  was  therefore  beyond  question  a  negotiable  instru- 
ment. Indorsed  on  the  note  was  the  indorsement  in  blank  of  the 
"Siemans  &  Halske  Electric  Company,"  by  its  treasurer,  Wil- 
liam H.  Black. 

Annexed  to  the  declaration  was  an  affidavit  intended  to  serve 
as  the  foundation  for  a  summary  judgment  under  the  73d  rule  of 
the  supreme  court  of  the  District  In  this  affidavit  it  is  averred 
that  the  plaintiff  corporation  is  a  duly  incorporated  company; 
that  it  is  the  owner  of  the  stock  of  the  Siemans  &  Halske  Electric 
Company ;  that  the  note  in  suit  was  a  renewal  of  a  previous  note 
given  by  the  defendant  to  the  electric  company  for  materials  and 
work  furnished  by  it  to  the  defendant ;  that,  in  order  to  have  this 
original  note  discounted  in  bank,  the  plaintiff  company  had  guar- 
anteed the  payment  of  it  and  of  all  renewals  thereof;  that  the 
renewal  note  was,  like  the  original,  discounted  by  a  Chicago 
bank ;  that  it  was  not  paid  when  due ;  that  it  was  thereupon  taken 
up  by  the  plaintiff  company  in  accordance  with  its  guaranty; 
and  that  it  has  not  been  paid. 

The  defendant  demurred  to  the  declaration,  and  assigned  vari- 
ous grounds  for  demurrer.  The  demurrer  was  overruled,  and 
the  defendant  was  required  to  plead.  He  pleaded  the  general 
issue  and  the  statute  of  limitations,  the  latter  of  which  was  plain- 
ly improper  and  inapplicable ;  but  he  filed  no  affidavit  in  support 
of  his  pleas  to  controvert  the  averments  of  the  plaintiff's  affidavit 
Thereupon  there  was  motion  for  judgment  on  behalf  of  the  plain- 
tiff under  the  73d  rule  for  w^ant  of  such  affidavit,  and  judgment 
was  accordingly  entered,  from  which  the  defendant  has  appealed^ 

Mr.  Clayton  E.  Emig,  for  the  appellant: 

The  73d  rule  imposes  a  duty  upon  the  plaintiff,  as  well  as 
upon  the  defendant  It  exacts  nothing  unreasonable  from  the 
plaintiff.  The  plaintiff  should  have  a  clear- conception  of  ita 
rights,  and  should  "set  out  distinctly  its  cause  of  action,"  when 
it  files  its  suit     OerrnuiUer  v.  Foertsch,  2  App.  D.  C.  340.    The 
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plaintiff's  affidavit  falls  far  short  of  the  rule.  It  fails  to  sup- 
port the  declaration  on  the  note.  The  plaintiff  declares  upon  the 
note  as  indorsee,  while  in  the  affidavit  it  alleges  that  it  guaran- 
teed the  payment  of  said  note  to  the  Chicago  National  Bank,  as 
an  accommodation  to  the  payee,  for  the  purpose  of  enabling  said 
payee  to  discount  said  note  at  said  bank,  and  that  said  payee 
was  a  corporation,  and  that  the  plaintiff  at  that  time  owned  tlie 
stock  of  the  payee  corporation,  and  that  when  said  note  fell  due 
and  was  not  paid  the  same  was  taken  up  by  the  plaintiff  in  ac- 
cordance with  its  said  guaranty. 

2.  The  court  below  entered  judgment  for  the  plaintiff  with- 
out requiring  it  to  produce  the  note  sued  upon,  or  even  a  verified 
copy  thereof.  The  plaintiff  has  never  produced  the  note  sued 
upon  nor  offered  any  excuse  for  the  nonproduction  of  the  same, 
and  absolutely  no  proof  was  offered  that  it  is  the  owner  of  said 
note,  nor  that  said  note  was  in  its  possession  then, or  at  any  other 
time ;  nor  has  said  note  ever  been  filed  with  the  clerk  of  the  court 
It  is  submitted  that  without  such  proof  the  court  could  not  enter 
judgment  for  the  plaintiff.     Sebree  v.  Dorr,  9  Wheaton,  564. 

3.  The  plaintiff  does  not  make  the  note  described  in  the  decla- 
ration nor  particulars  of  demand  a  part  of  his  affidavit.  It  is 
therefore  no. part  of  the  plaintiff's  proof.  It  is  submitted  that 
the  plaintiff  must  be  in  actual  possession  of  the  note,  and  must 
produce  the  note  sued  upon  at  the  trial,  or  time  of  entering  the 
judgment,  in  order  to  entitle  it  to  the  presumption  that  it  is  the 
holder  and  owner  of  said  note.  Collins  v.  Gilbert,  94  U.  S.  760 ; 
Smith  V.  Braine,  16  Ad.  &  E,  (N.  S.)  250;  Bell  v.  Bidwell,  13 
Mees.  &  W.  73 ;  Sheehy  v.  MandevUle,  7  Cranch,  205. 

4.  The  note  described  in  the  declaration  is  not  a  negotiable 
note,  the  words  '*to  the  order  of"  being  omitted,  while  in  its  af- 
fidavit it  describes  the  note  as  "payable  to  the  order  of  the  said 
Siemans  &  Halske  Company."  There  is  a  material  variance  be- 
tween the  description  of  the  note  sued  upon  in  the  declaration 
and  the  note  described  in  the  affidavit  and  particulars  of  de- 
mands. Sheehy  v.  Mandeville,  7  Cranch,  215 ;  Sebree  v.  Dorr, 
9  Wheaton,  558. 

5.  The  plaintiff  has  not  shown  that  the  note  sued  upon  bears 
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the  genuine  signature  of  the  defendant,  which  is  an  essential  re- 
quirement to  recover  judgment ;  nor  that  it  has  not  been  paid  for 
taking  up  said  note  prior  to  instituting  said  suit;  nor  that  it  is 
the  owner  of  said  note ;  nor  that  said  note  was  presented  at  ma- 
turity, at  the  place  of  payment  Covington  v.  Comstoch,  14 
Peter,  43. 

6.  The  plaintiff  avers  that  it  has  taken  up  or  paid  said  note 
at  maturity.  It  has,  therefore,  no  right  of  action  on  the  paper 
itself,  but  must  sue  in  assumpsit  for  money  due  and  received. 
United  States  v.  Bank,  2  Mackey,  298.  The  note  described  in 
the  declaration  being  non-negotiable,  and  the  plaintiff  having 
taken  it  up  after  maturity,  as  it  avers  in  its  affidavit,  as  a  guar- 
antor, and  it  not  appearing  in  the  declaration,  or  affidavit,  or 
particulars  of  demand  that  said  note  was  assigned  in  writing,  it 
is  submitted  that  it  must  sue  upon  it^  if  at  all,  in  the  name  of  the 
payee,  the  original  assignor. 

Mr,  H,  Prescott  Oatley  and  Mr.  Samuel  Maddox  for  the  ap- 
pellee. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

We  find  no  merit  in  this  appeal.  The  plaintiff's  declaration 
and  affidavit  are  not  models  of  good  pleading ;  but  we  cannot  say 
that  they  are  insufficient.  The  only  defect  in  this  regard  which 
would  seem  to  require  any  serious  consideration  is  the  apparent 
variance  between  the  note  sued  on  in  the  body  of  the  declaration 
and  that  set  forth  in  the  particulars  of  demand  annexed  theceto. 
The  latter  is  plainly  a  negotiable  instrument,  while  the  former  is 
claimed  to  be  non-negotiable,  as  it  does  not  purport  to  be  pay- 
able "to  the  order"  of  anyone,  or  "to  bearer,"  but  only  to  a  cer- 
tain named  payee.  This  objection,  although  plausible,  is  not 
substantial.  The  declaration  is  undoubtedly  defective ;  and,  as 
we  have  said,  we  cannot  regard  it  as  a  model  of  good  pleading. 
But  the  bill  of  particulars  is  part  of  the  declaration,  and  serves 
to  remove  any  uncertainty  inherent  in  the  latter.  Moreover,  it 
was  competent  for  the  trial  court  to  allow  an  amendment;  and  it 
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would  be  competent  for  us  under  the  circumstances  to  allow  it 
here,  if  it  were  necessary.  Aided  by  the  particulars  of  demand, 
the  statement  of  the  declaration  that  the  note  in  suit  had  been 
drawn  payable  to  the  payee  therein  named,  and  by  it  indorsed  to 
the  plaintiff,  must  be  regarded  as  setting  forth  a  negotiable 
promissory  note.  Eut  we  trust  that  our  decision  in  this  case  will 
not  be  regarded  as  a  sanction  of  careless  pleading,  of  which  in 
the  experience  of  the  court  we  have  had  too  many  illustrations. 

The  principal  reliance  of  the  appellant  seems  to  be  upon  the 
supposed  insufficiency  of  the  plaintiff's  affidavit  to  warrant  a 
judgment  under  the  73d  rule  of  the  court  below.  The  conten- 
tion is  that,  while  the  plaintiff  declares  upon  the  note  as  indorsee, 
yet  the  affidavit  shows  that  it  should  have  sued  as  guarantor.  But 
this  contention  is  plainly  fallacious.  The  plaintiff's  guaranty 
was  to  the  bank,  and  it  has  served  its  purpose  and  is  out  of  the 
case.  It  did  not  concern  the  defendant  in  any  manner.  The  al- 
legation in  the  affidavit  in  regard  to  it  may  well  be  regarded  as 
surplusage.  The  plaintiff  became  the  holder  and  owner  of  the 
note  in  due  course  of  business  by  the  transfer  of  it  by  the  bank, 
subject,  of  course,  to  such  equitable  rights  as  the  defendant  might 
liave  against  the  payee  in  regard  to  it ;  and  there  was  no  necessity 
for  any  writing  upon  it,  such  as  is  claimed  on  behalf  of  the  de- 
fendant, to  give  title  to  the  plaintiff  and  to  warrant  suit  by  it, 
since  by  the  indorsement  in  blank  of  the  electric  company,  it 
<5ould  pass  thereafter  by  mere  delivery. 

Objection  also  is  made  on  behalf  of  the  appellant  that  the  note 
was  not  filed  with  the  declaration,  or  produced  in  evidence  before 
the  court  at  the  time  of  the  rendition  of  judgment.  But  it  is 
not  the  practice,  and  it  would  be  unreasonable  to  require,  that  a 
promissory  note  which  is  the  subject  of  suit  should  be  filed  with 
the  declaration.  It  is  sufficient  if  it  is  produced  at  the  trial  or 
At  the  hearing  on  motion  for  judgment;  and  we  must  presume 
that  this  was  done,  since  there  is  nothing  in  the  record  to  show 
the  contrary.  And  if  it  was  not  done,  it  was  the  duty  of  the  de- 
fendant and  his  right  to  resist  the  entry  of  judgment  for  that  rea- 
son, and  to  have  the  omission  made  matter  of  record,  if  he  de- 
sired to  preserve  the  point  for  this  court  He  has  done  nothing 
Vol.  XXII— 31 
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of  the  kind,  and  the  consequent  presumption  is  that  the  court  be- 
low acted  in  the  premises  in  accordance  with  law.  It  is  true 
that  the  appellee  ha3  admitted  in  the  argument  before  us  that 
through  inadvertence  he  did  not  file  the  note  with  the  clerk  at 
the  time  of  the  entry  of  judgment,  but  states  that  he  subsequently 
did  so.  Plainly,  therefore,  the  defendant  has  no  valid  ground  of 
complaint  in  that  regard. 

The  claim  of  the  appellee  appears  to  be  a  just  one.  There  is- 
no  pretense  that  the  appellant  has  any  just  defense  to  it  The 
objections  raised  against  the  claim  are  of  the  most  technical  char- 
acter, and  wholly  unsubstantial.  We  think  that  the  judgment  of 
the  court  below  was  right  and  just,  and  that  it  should  be  af- 
firmed, with  costs.     And  it  is  accordingly  so  ordered.     Affirmed^ 


TOBIN  V.  DISTRICT  OF  COLUMBIA. 

Sam  op  Liquor;  Sunday  Laws. 

Testimony  in  a  prosecution  for  keeping  a  barroom  open  on  Sunday  im 
violation  of  the  act  of  Congress  of  March  3,  1893,  which  shows  that  the 
owner  was  seen  at  nine  a.  m.  going  with  a  bottle  of  beer  into  a  billiard 
room  adjoining  his  barroom,  in  which  former  room  there  were  two* 
men,  is  insufficient  to  support  a  conviction  where  the  uncontradicted 
and  unimpeached  testimony  for  the  defense  is  that  the  defendant  had 
gotten  the  beer  for  his  own  use  and  did  not  know  of  the  presence  of 
the  two  men  in  the  billiard  room  into  which  he  was  going  for  the  pur- 
pose of  extinguishing  the  lights  there,  which  had  been  burning  all 
night,  and  that  the  two  men  were  waiting  to  collect  money  due  thenL 
for  vegetables  supplied  the  defendant's  family  the  preceding  week. 

No.  1348.    Submitted  October  9,  1903.    Decided  November  4,  1903. 

In  erbob  to  the  Police  Court  of  the  District  of  Columbia. 

Reversed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

The  plaintiff  in  error,  Edwin  Tobin,  was  the  keeper  of  a  li- 
censed barroom  in  the  city  of  Washington,  and  was  convicted  im 
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the  police  court  upon  an  information  charging  him  with  failing 
to  have  his  barroom  closed  on  April  5,  1903,  the  same  being 
Sunday.  It  appears  from  the  bill  of  exceptions  that  Tobin  oc- 
cupied two  adjoining  houses,  in  one  of  which,  No.  45^3  Louisi- 
ana avenue,  he  had  his  barroom.  The  adjoining  house  he  occu- 
pied with  his  family.  In  the  front  basement  of  this  house  he 
had  but  recently  erected  a  billiard  table.  From  this  room  com- 
munication was  had  with  the  barroom  by  a  flight  of  four  or  five 
steps  and  a  door.  Back  of  the  billiard  room  was  a  small  room 
or  hall,  and  back  of  that  the  kitchen  used  by  Tobin.  About  9  a, 
M.  on  the  Sunday  mentioned  the  witness  for  the  prosecution,  a 
policemaji,  looked  through  the  front  windows  of  the  barroom — 
there  being  neither  blinds  nor  screens — and  saw  no  person  in- 
side. He  then  entered  the  second  building  by  the  hallway,  and 
finding  an  open  door  leading  into  the  small  room,  between  the 
kitchen  ajid  billiard  room,  passed  through  to  the  kitchen.  Mrs. 
Tobin  was  there  and  told  him  that  Tobin  was  in  bed.  ]Ie  next 
entered  the  billiard  room  and  there  saw  two  men,  Peter  and  J.  L. 
Chaconas,  who  were  standing  by  the  billiard  table.  The  door 
at  the  head  of  the  flight  of  stairs  was  open.  About  the  same 
time  Tobin  came  from  the  saloon  room  with  a  bottle  of  beer  in 
his  hand.  Replying  to  witness'  question,  Tobin  said  he  hnd  gotr 
ten  the  beer  to  drink  himself.  He  stated  that  he  did  not  know 
the  men  were  in  the  billiard  room  when  he  got  it;  that  tliey  were 
not  present  by  his  invitation  or  consent,  and  had  not  asked  for 
drink.     Upon  this  the  prosecution  rested. 

The  defendant  demurred  to  the  sufficiency  of  the  evidence  and 
excepted  when  overruled.  Tobin  then  testified  on  his  own  be- 
half substantially  that  he  kept  the  gas  burning  in  his  saloon  at 
night,  as  required  by  law ;  that  about  9  a.  m.  on  the  day  charged 
he  came  down  and  went  through  the  billiard  room  into  the  bar- 
room to  turn  out  the  light  and  get  a  bottle  of  beer  for  his  own 
use ;  that  there  was  no  person  in  either  room ;  he  had  invited  no 
one  and  expected  no  one ;  that  neither  the  barroom  nor  billiard 
room  was  open  to  the  public,  and,  in  fact,  had  not  been  opened 
at  all  by  any  outside  doorway,  but  only  by  the  doorways  connect- 
ing them  with  his  kitchen  and  living  rooms ;  that  while  he  was 
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turning  out  the  lights  in  the  barroom  the  Chacon  as  must  have 
come  in  through  the  back  hall,  as  they  were  standing  in  the  bil- 
liard room  when  he  came  to  the  steps ;  that  he  had  not  gotten  the 
beer  for  them  or  for  any  one  but  himself;  that  the  policeman 
was  also  present ;  that  the  Chaconas  were  vegetable  dealers,  who 
delivered  his  weekly  supplies  of  vegetables,  and  stated  that  they 
had  called  for  payment.  The  two  Chaconas — Greeks,  who 
spoke  English  badly — testified  that  they  had  been  accustomed  to 
supply  vegetables  to  Tobin  from  week  to  week,  and  that  they  usu- 
ally went  to  his  house  on  Sunday  to  collect  the  week's  account, 
because  they  had  more  time  on  that  day ;  that  they  entered  by 
the  hall  and  went  to  the  kitchen;  that  Mrs.  Tobin  told  them 
that  she  did  not  think  Tobin  had  come  down  from  his  bedroom, 
as  she  had  not  seen  him ;  that  they  waited  in  the  kitchen  for  ten 
or  fifteen  minutes ;  that  seeing  the  new  billiard  table  in  the  front 
room  they  went  to  examine  it ;  that  no  one  invited  them  to  enter ; 
that  they  did  not  know  Tobin  had  come  down  stairs  until  they 
saw  him  coming  from  the  barroom  with  the  bottle  of  beer  in  his 
hand;  that  they  had  not  asked  for  beer  and  did  not  enter  the 
billiard  room  for  the  purpose  of  getting  drinks  of  any  kind ;  that 
about  the  same  time  the  policeman  came  in. 

Both  these  witnesses  denied  that  they  had  told  the  policeman 
that  they  had  come  for  the  weekly  order  for  vegetables,  and  had 
gotten  it.  In  rebuttal  two  policemen  stated  that  one  or  both  of 
the  Chaconas  had  said  that  they  had  come  for  an  order  and  ob- 
tained it  Upon  the  conclusion  a  motion  to  discharge  the  de- 
fendant because  of  the  insufliciency  of  the  evidence  was  made 
and  overruled,  with  exception  again  properly  noted.  The  court 
then  found  the  defendant  guilty  and  sentenced  him  to  pay  a  fine 
of  $50.     From  that  judgment  the  writ  of  error  was  gi'anted. 

Mr.  John  M.  Thurston  for  the  plaintiff  in  error. 

Mr.  Andrew  B.  Duvall,  Corporation  Coimsel,  and  Mr.  A. 
Leftwich  Sinclair,  Assistant,  for  the  defendant  in  error : 

1.  The  testimony  was  undoubtedly  sufficient  to  support  a  conr 
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viction.  It  will  be  observed  that  the  defendant  and  his  two  wit- 
nesses, Chaconas  brothers,  two  Greeks,  who  spoke  English  very 
imperfectly,  were  discredited.  The  court  did  not  believe  them; 
and,  doubtless,  the  court  was  influenced  in  some  measure  by 
iheir  demeanor  upon  the  witness  stand. 

In  such  a  case  as  the  one  at  bar  it  is  sufficient  to  prove  "a 
course  of  conduct  tending  to  show"  that  the  accused  violated  the 
law  in  the  manner  alleged  in  the  information.  Lauer  v.  D.  C. 
11  App.  D.  C.  463.  A  tippling-house  must  be  closed  on  tlie 
Sabbath  day,  and  if  the  owner  keep  it  open  hut  for  a  moment,  it 
is  a  violation  of  the  statutes.  Monses  v.  State,  78  Ght.  110 ;  Wil- 
liams V.  State,  100  Ga.  511.  And  the  purpose  of  its  being  open 
is  not  material.  Though  the  purpose  may  have  been  a  perfectly 
innocent  and  harmless  one,  that  does  not  lessen  the  criminality 
of  the  act.  Klug  v.  State,  77  Ga.  734;  People  v.  Waldvogel,  49 
Midi.  337;  People  v.  Blake,  62  Mich.  666;  People  v.  TolbcH, 
120  Mich.  48G ;  Hannan  v.  Dist.  of  Col  12  App.  D.  C.  265. 

2.  It  was  not  incumbent  upon  the  District  to  prove  a  sale  of 
liquor  on  Sunday,  to  procure  a  conviction,  if  the  barroom  was 
open  within  the  intendment  of  the  law.  While  the  statute  pro- 
hibits  the  sale  of  intoxicants  on  Sunday,  the  keeping  open  of  a 
place  where  liquors  are  sold  is  an  entirely  distinct  and  independ- 
ent offense.  If  a  liquor-dealer  keeps  his  place  of  business  open 
on  Sunday  and  then  and  there  sells  liquor,  he  is  guilty  of  two 
separate  and  distinct  offenses,  and  may  be  punished  for  both. 
Lehman  v.  District  of  Columbia,  19  App.  D.  C.  217 ;  Sullivan  v. 
District  of  Columbia,  20  App.  D.  C,  29 ;  Lauer  v.  District  of  Co- 
lumbia, 11  App.  D.  C.  453. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court ; 

It  is  provided,  among  other  things,  in  §  6  of  the  act  of  Mardi 
3,  1893,  that  "*  *  *  on  Sundays,  every  barroom  and  oth- 
er place  where  intoxicating  liquors  are  sold  shall  be  kept  closed 
and  no  intoxicating  liquor  sold."  [27  Stat,  at  L.  665,  chap. 
204.]  This  language  must  be  reasonably  construed.  And  so 
construed  it  is  not  believed  that  it  could  have  been  the  intention 
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of  Congress  to  deprive  a  person  and  his  family  of  the  ordinary 
privileges  of  their  home  because  a  bar  where  liquors  are  sold  hap- 
pens to  be  located  in  the  same  premises.  Hannan  v.  District  of 
Colvmbia,  12  App.  D.  C.  265,  268.  The  purpose  of  the  law  is 
thus  stated  in  that  case:  "The  bar  must  be  kept  closed,  and  the 
barroom — ^that  is,  the  room  devoted  to  the  uses  of  the  bar — ^must 
be  kept-closed  against  all  who  would  resort  to  such  place  to  ob- 
tain liquor  on  Sunday ;  and  this  requirement  must  be  strictly  ob- 
served and  enforced."  It  is  quite  true  also  that  this  prohibition 
cannot  be  evaded  by  keeping  open  a  room  adjacent,  or  near  by, 
to  which  liquors  can  be  carried  from  the  barroom  on  Sunday  to 
persons  coming,  or  invited  to  come,  there  for  the  purpose  of  ob- 
taining them.  Sullivan  v.  District  of  Columbia,  20  App.  D.  C. 
29,  35.  Nor  is  it  necessary  that  there  should  be  an  actual  sale 
of  liquor ;  the  offense  is  complete  if  the  opening  of  the  barroom 
is  such  that  the  public  may  have  access  to  it.  Lehman  v.  Dis- 
trict of  Columbia,  19  App.  D.  C.  217,  226. 

Applying  the  law  as  stated  in  those  decisions  to  the  evidence 
in  this  case,  we  are  of  the  opinion  that  it  is  not  sufficient  to  sup- 
port the  conviction,  and  that  the  last  motion  on  behalf  of  the  de- 
fendant should,  therefore,  have  been  granted. 

The  hall  by  which  all  the  parties  entered  was  necessary  to  the 
use  of  the  residence,  of  which  it  was  a  part,  and  led  into  the 
small  middle  room  or  hall  adjoining  the  billiard  room  on  one 
side,  and  on  the  other  the  kitchen  in  which  the  wife  of  the  de- 
fendant prepared  the  family  meals.  There  is  nothing  to  indi- 
cate that  it  was  devised  also  as  a  means  of  regular  or  occasional 
access  to  the  billiard  room  and  thenoe  to  the  barroom.  The  de- 
fendant had  the  right  to  enter  his  barroom,  both  for  Hie  purpose 
of  extinguishing  the  light  and  for  procuring  supplies  for  his  own 
or  his  family's  use,  provided  that  in  so  doing  he  did  not  furnish 
the  public  means  of  access  thereto.  Now  if  the  Chaconas  had 
not  entered  the  building  it  would  be  quite  clear  that  the  act  of 
defendant  in  visiting  the  barroom  and  returning  with  a  bottle  of 
beer  for  his  own  use  would  not  have  been  a  violation  of  the  law. 
Could,  then,  the  uninvited  and  unexpected  entry  of  these  men 
from  the  kitchen  into  the  billiard  room  convert  his  act  into  an 
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•offense  ?  We  think  not  The  circumstances  as  they  appeared 
to  the  policeman,  if  unexplained,  might  probably  have  been  sufti- 
•cicnt  to  sustain  a  conviction.  But  that  is  not  the  case  presented. 
They  were  reasonably  explained  by  witnesses  who  were  neither 
impeached  nor  contradicted  in  any  material  particular.  Cir- 
•cumstances  that  may  create  a  strong  suspicion  of  guilt  are  not 
sufficient  to  convict  of  crime. 

The  judgment  will  be  reversed.  It  is  so  ordered.  Reversed. 


KARRICK  V.  WETMORE. 


PiucnoB;  Nominal  Plaintiffs;  Aicendments. 

1.  A  snit  begun  in  the  name  of  a  deceased  plaintiff  is  a  nullity,  and  under 
District  of  Columbia  Code,  ||  399,  allowing  amendments  in  ''pending" 
eases,  a  declaration  in  such  a  suit  cannot  be  amended  by  substituting 
as  plaintiff  the  administrator,  even  though  that  section  of  the  Code 
should  be  liberally  interpreted. 

"2,  While  in  an  action  by  an  assignor  to  the  use  of  his  assignee,  the  use 
plaintiff  is  the  real  plaintiff  in  that  his  rights  may  not  be  prejudiced 
by  the  nominal  plaintiff,  the  latter  is  nevertheless  the  substantial  plain- 
tiff in  respect  to  the  institution  and  prosecution  of  the  action,  so  that 
if  the  action  be  brought  in  the  name  of  the  assignor  after  his  death  to 
the  use  of  the  assignee,  it  is  a  nullity  and  the  declaration  cannot  be 
amended  by  substituting  the  name  of  the  assignor's  administrator  as 
the  nominal  plaintiff. 

No.  1335.     Submitted  October  0,  1903.    Decided  November  4,  1908. 

Hearing  on  an  appeal  (specially  allowed)  by  the  defendant 
from  an  order  of  the  Supreme  Court  of  the  District  of  Columbia 
granting  a  motion  to  amend  a  declaration  by  striking  out  the 
name  of  the  nominal  plaintiff  and  substituting  that  of  the  ad- 
ministrator of  his  estate.  Reversed, 

*As  to  status  and  rights  of  nominal  and  use  plaintiffs,  see  Parsons  v.  In- 
surance Co.  20  A  pp.  D.  C.  263,    and    District   of   Columbia  v.  Ball,  post, 
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The  Court  in  the  opinion  stated  the  case  as  follows : 

This  action  was  begun  in  the  supreme  court  of  the  District  by 
declaration,  filed  June  14,  1902,  in  the  name  of  Charles  H.  Wet- 
more,  for  the  use  of  John  F.  McKay,  against  James  L.  Karrick^ 
upon  a  judgment  for  the  sum  of  $12,881.46,  and  $40.46  costs  of 
suit,  recovered  by  said  Charles  H.  Wetmore  of  the  said  Karrick 
in  the  superior  court  of  Suffolk  county,  Massachusetts,  on  No- 
vember 20,  1900. 

December  6,  1902,  the  defendant  filed  a  special  plea  alleging^ 
the  death  of  Charles  H.  Wetmore  on  April  27,  1902.  On  Janu- 
ary 14,  1903,  the  plaintiff  filed  a  motion  in  the  name  of  Berton 
O.  Wetmore,  as  administrator  of  the  estate  of  Charles  H.  Wet- 
more, deceased,  suggesting  the  death  of  the  latter  on  April  27, 
1902,  and  praying  leave  to  amend  the  declaration  by  striking: 
therefrom  the  name  of  Charles  H.  W^etmore  and  substituting  that 
of  the  administrator  as  plaintiff  for  the  use  of  said  John  F.  Mc- 
Kay. This  motion  was  accompanied  by  an  affidavit  of  McKay, 
the  use  plaintiff,  to  the  effect  that  at  the  time  of  the  institution  of 
the  suit  he  was  not  aware  of  the  decease  of  said  Charles  H.  Wet- 
more. Before  the  hearing  of  the  motion  the  defendant  filed  an 
affidavit  of  said  Berton  O.  Wetmore,  administrator,  that  he  had 
not  authorized  the  use  of  his  name  as  plaintiff  in  the  suit  On 
March  20,  1903,  the  motion  to  amend  was  granted  and  an 
amended  declaration  conforming  thereto  was  filed.  This  was  ac- 
companied by  an  affidavit  of  John  F.  McKay,  for  judgment  un- 
der the  73d  rule,  in  which  it  is  stated  that  he  was  the  assignee  of 
the  original  cause  of  action  before  suit  was  instituted  thereon  in 
Massachusetts ;  that  the  said  suit  was  for  his  benefit^  and  that  he 
is  the  beneficial  owner  of  said  judgment  On  the  application  of 
defendant,  Karrick,  a  special  appeal  from  the  order  granting: 
leave  to  amend  was  allowed  by  this  court  on  April  6,  1903. 

Mr.  J.  J.  Darlington,  Mr.  W.  W.  Millan,  and  Mr.  B.  E.  L. 
Smith  for  the  appellant 

Mr.  Wm.  L.  Ford,  for  the  appellee: 

1 .  It  is  hard  to  imagine  how  it  would  have  been  possible  to 
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frame  a  broader  or  more  general  law  relating  to  amendments 
than  §  399,  Code,  D.  C.  The  court  is  not  hampered  by  any  par- 
ticular provisions  as  to  what  amendments  may  be  allowed,  liie  ef- 
fect of  which  is  usually  to  cut  down  the  operation  of  the  general 
provision,  so  the  whole  matter  was  wisely  left  to  the  discretion  of 
the  court  As  to  the  policy  of  allowing  amendments,  there  can 
be  no  doubt  that  it  is*  most  liberal,  and  not  at  all  what  it  was  a 
number  of  years  ago.  See  1  Ency.  of  PI.  and  Pr.,  516,  517, 
537,  and  notes. 

2.  In  Wood  V.  Circuit  JudgCy  84  Mich.  521,  it  was  held  that 
the  substitution  of  the  heirs  of  one  Frank  Silver  in  the  place  of 
the  administrator  of  one  Josie  Silver  was  an  amendment  and 
properly  allowable  as  such.  So  in  Morford  v.  Dieffenhacker,  54 
Mich.  593,  it  was  held  that  it  was  an  amendment,  and  a  proper 
one,  in  a  suit  by  a  guardian,  and  after  plea,  to  strike  out  the  name 
of  the  guardian  as  plaintiff  and  substitute  the  ward  (decision  by 
Cooley,  C.  J.).  To  the  same  effect  are  the  decisions  in  the  fol- 
lowing cases,  which  are  selected  from  a  large  number  of  similar 
ones.  Farrier  v.  Schroeder,  40  N.  J.  L.  601;  Walthour  v. 
Spangler,  31  Pa.  St.  523;  Estes  v.  Thompson,  90  Qa.  698; 
Teutonia  Life  Ins.  Co.  v.  Mueller^  77  111.  22.  All  of  these  cases 
are  similar  in  principle  to  the  one  under  consideration,  in  that 
there  was  the  substitution  of  an  entirely  new  and  different  plain- 
tiff in  the  place  of  the  original  plaintiff. 

3.  The  following  cases  are  not  only  similar  in  principle,  but 
identical,  to  this  case,  in  that  the  suits  as  originally  instituted 
were  in  the  names  of  plaintiffs  who  were  dead  when  they  were 
filed,  and  amendments  were  allowed  substituting  their  adminis- 
trators as  plaintiffs  suing  to  the  use  of  others:  Denton  v. 
Stephens,  32  Miss.  194,  and  Lewis  v.  Atisiin,  144  Mass.  383. 

4.  All  of  the  cases  against  the  proposition  here  contended  for 
deal  with  the  substitution  of  real  parties  in  interest,  and  not  with 
parties  suing  to  the  use  of  others,  which  fact  is  strikingly  signif- 
icant. It  is  almost  elementary  that  a  real  plaintiff  cannot  be 
changed  by  amendment  This  would  be  to  make  a  new  case  with 
different  rights  to  be  litigated  between  the  parties,  but  the  plain- 
tiff may  be  changed  by  amendment  if  the  real  parties  in  in- 
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terest  and  the  essential  elements  of  the  controversy  remain  the 
same. 

5.  The  pendency  of  the  plea  in  abatement,  to  wit,  that  the 
plaintiff  died  before  suit  was  brought,  is  rather  a  reason  for,  than 
an  objection  to,  the  allowance  of  the  amendment.  Foster  v. 
Napier,  73  Ala.  595 ;  Heslep  et  cU.  v.  Peters,  4  111.  46 ;  Tyler  v. 
Mut.  Dist.  Mess.  Co.  13  App.  D.  C.  267 ;  Hetten  v.  Lane,  43 
Tex.  279 ;  Blood  v.  Harrington,  8  Pick.  552. 

6.  The  appellant  also  contends  that  the  amendment  ought  not 
to  be  allowed  because  the  administrator,  the  substituted  nominal 
plaintiff,  asserts  on  the  record  that  he  has  not  authorized  the  use 
of  his  name  in  the  institution  of  the  suit.  That  the  real  party 
in  interest  in  this  case  has  the  right  to  use  the  name  of  the  ad- 
ministrator without  his  consent^  and  even  against  his  protest^ 
does  not  admit  of  doubt.  Grover,  adm'r,  v.  Orover,  24  Pick. 
261 ;  Bates,  Adm'r,  v.  Kempton,  7  Gray,  382 ;  Fay  v.  Ouynon, 
131  Mass.  31 ;  Walker  v.  Brooks,  125  Mass.  247 ;  Hargraves  v. 
Lewis,  6  Ga.  207 ;  Rockwood  v.  Brown,  1  Gray,  261 ;  Sumner  v. 
Sleeth,  87  111.  500;  Vol.  15  Ency.  of  PI.  and  Pr.  493,  494,  and 
495.  In  this  case  there  has  been  no  protest  by  the  administrator, 
but  merely  a  statement  that  the  appellee's  attorney  was  not  au- 
thorized to  use  his  name,  which  authorization  is  not  necessary, 
as  shown  above.  Nor  has  there  been  a  demand  for  a  bond  of  in- 
demnity. The  appellee  stands  ready  to  furnish  such  a  bond  if 
demanded.  It  would  certainly  be  unconscionable  to  allow  this 
administrator,  who  is  a  mere  trustee,  and  has  no  beneficial  in- 
terest in  this  suit,  whether  at  the  instigation  of  the  defendant  or 
otherwise,  to  defeat,  or  even  to  hamper,  harass,  or  annoy  the 
beneficial  owner  in  enforcing  his  claim.  It  is  believed  the  court 
will  not  sanction  any  such  effort.  Moreover,  had  it  been  the  in- 
tention of  the  defendant  to  ascertain  or  question  the  right  of  the 
use  plaintiff  to  institute  this  suit  in  the  name  of  Charles  H.  Wet- 
more,  or  that  of  his  administrator  for  his  benefit,  the  proper  way 
to  do  so  was  to  have  a  rule  issued  against  him  to  show  his  author- 
ity. Lynn,  use  of  Dowland  v.  Olidwell  et  al.  8  Yerg.  1 ;  Cage  v. 
Foster,  5  Yerg.  261 ;  Harris  v.  Jaffray,  use,  etc.  3  Har.  &  J.  543. 

7.  The  appellant  also  contends  that  McKay,  the  use  plaintiff, 
has  no  such  interest  in  the  judgment  as  will  authorize  him  to 
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bring  suit  thereon  to  his  own  use.  There  was  no  occasion  or  ne- 
cessity for  McKay  to  have  it  appear  upon  the  record  of  the 
Massachusetts  court  that  the  suit  was  brought  for  his  benefit  or 
to  have  the  judgment  therein  entered  to  his  use.  He  had  Ae 
right  to  bring  the  suit  as  he  did  in  the  name  of  the  assignor  alone. 
This  does  not  prejudice  the  defendant,  nor  can  he  be  heard  to 
complain.  He  also  has  the  right  to  prove  in  this  present  suit,  if 
the  question  is  raised  in  the  proper  way,  that  he  is  the  beneficial 
owner  of  the  judgment.  State  v.  Dorsey,  3  Gill  &  J.  75,  92,  93 ; 
Fridge  v.  State,  3  Gill  &  J.  104,  117;  Logan  v.  State,  39  Md. 
177 ;  Petersofi  v.  Lothrop,  34  Pa.  St  223,  226 ;  American  Ex- 
press Co.  V.  Haggard,  37  111.  465 ;  Noiihrop  v.  McOee,  20  111. 
App.  108 ;  Lewis  v.  Wilder,  4  La.  Ann.  574 ;  Clarksan  v.  Dodd- 
ridge, 14  Gratt.  42,  46 ;  Clark  v.  Hogeman,  13  W.  Va.  718 ; 
Rockwood  V.  Brown,  1  Gray,  261 ;  Hobson  v.  McCambridge,  130 
HL  367.  And  as  a  corollary  of  the  above,  the  assignment  of  the 
claim  on  which  a  judgment  is  obtained  in  the  name  of  the  as- 
signor gives  the  assignee  the  right  to  control  and  collect  the  judg- 
ment, and  this  even  when  the  transfer  or  assignment  is  by  parol. 
Briggs  v.  Dorr,  19  John.  96 ;  Riley  v.  Taber,  9  Gray,  372. 

8.  The  appellant  also  contends  that,  as  the  use  plaintiff  has 
no  assignment  of  the  judgment,  and  the  administrator  refuses  his 
authority  to  sue  thereon,  if  he  is  compelled  to  litigate  the  matter 
with  McKay,  and  should  do  so  successfully,  he  will  still  be  ex- 
posed to  a  second  suit  upon  the  same  cause  of  action  by  the  ad- 
ministrator. This  seems  remarkable.  Why  the  judgment  in 
favor  of  the  appellant  would  not  be  conclusive  on  the  legal  plain- 
tiff as  well  as  on  the  use  plaintiff  does  not  appear.  Such  a  judg- 
ment could  be  pleaded  in  the  second  suit  or  any  other  suit 
brought  by  the  administrator  for  the  same  cause  of  action.  This 
is  the  familiar  doctrine  of  res  adjudicata.  If,  on  the  other  hand, 
appellant's  contention  is  correct,  it  would  anK>unt  to  this,  in  view 
of  the  authorities  set  out  herein :  That  McKay  had  the  right  to 
bring  the  suit  in  Massachusetts,  as  he  did ;  that  he  owns  the  judg- 
ment ;  that  he  can  collect  and  control  it ;  that  he  has  a  right  to 
use  the  administrator's  name  without  his  consent  to  enforce  his 
property  right,  but,  nevertheless,  he  cannot  sue  on  the  judgment, 
— a  manifest  contradiction. 
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The  appellant  also  says  that  should  he  be  defeated  and  satisfy 
the  judgment  against  him,  such  satisfaction  would  be  no  protec- 
tion to  him  against  a  second  suit  brought  by  the  administrator. 
Not  only  is  this  not  so,  as  the  foregoing  sufficiently  shows,  but 
even  if  the  money  in  satisfaction  of  the  judgment  were  paid  to 
the  administrator^  it  would  not  be  a  satisfaction  of  the  debt. 
(See  Triplett  v.  Scott,  12  HI.  137.)  This  is  merely  the  expres- 
sion of  the  established  doctrine  that  the  court  will  protect  the  in- 
terest of  an  assignee  of  a  chose  in  action  against  the  assignor.  It 
is  also  believed  that  the  authorities  cited  above  under  §§4  and 
5  of  this  brief  effectively  dispose  of  these  contentions,  and  it 
will  be  unnecessary  to  repeat  them  here.  Wetmore,  and  after 
his  death  his  administrator,  held  the  legal  title  to  the  judgment 
as  trustee  for  MoKay,  who  had  the  right  to  sue  on  the  same  as 
was  done  in  this  case. 

9.  The  appellee  contends  that  the  allowance  or  refusal  of  lea^e 
to  amend  a  pleading  is  within  the  discretion  of  the  court  to 
which  the  application  is  made,  and  is  not  reviewable  in  an  appel- 
late court  In  the  case  of  Gemu  Evang.  Society  v.  Prospect  Hill 
Cent.  2  App.  D.  C.  310,  Mr.  Justice  Morris,  who  delivered  the 
opinion  of  the  courts  said,  among  other  things :  "For  it  is  well- 
settled  law,  sufficiently  well  settled  to  be  almost  elementary,  that 
the  allowance  or  refusal  of  amendment  is  a  matter  in  the  discre- 
tion of  the  court  below,  and  is  not  reviewable  in  an  appellate 
tribunal."  See  also  Casey  v.  The  National  Union,  3  App.  D.  C. 
510 ;  Morris  v.  \Yheat,  11  App.  D.  C.  201 ;  Meyers  v.  Davis,  13 
App.  D.  C.  3(>1 ;  Tyler  v.  Mut.  District  Mess.  Co.  13  App.  D. 
C.  267 ;  Chapman  v.  Barney,  129  U.  S.  677. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  Court : 

We  are  constrained  to  hold  that  the  leave  to  amend  by  substi- 
tuting the  administrator  in  the  stead  of  the  nominal  plaintiff, 
who  had  died  before  the  institution  of  the  suit,  was  beyond  the 
power  of  the  court 

The  provision  of  the  Code  permits  a  wide  latitude  of  amend- 
ment and,  in  view  of  its  beneficent  purpose,  we  are  disposed  to 
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give  it  the  most  liberal  interpretaion ;  but  it  is  limited  by  its 
terms  to  an  existing  case — one  that  "shall  be  pending"  at  the 
time,  D.  C.  Code,  §  390.  Here  there  was  no  pending  case ;  no 
foundation  for  amendment.  A  proceeding  begun  in  the  name 
of  a  deceased  plaintiff  is  a  nullity.  Ilarter  v.  Twohig,  168  U.  S. 
448,  454,  39  L.  ed.  1049,  1052,  15  Sup.  Ct  Rep.  883;  Clay  v. 
Oxford,  L.  R  2  Exch.  54 ;  Humphreys  v.  Irvine,  6  Smedes  &  M. 
205. 

Conceding  the  soundness  of  this  proposition  in  a  case  where 
the  action  is  not  only  in  the  name,  but  also  for  the  use,  of  a  de- 
ceased plaintiff,  the  appellee  contends  that  the  rule  is  not  ap- 
plicable where  the  deceased  was  only  a  formal,  nominal  plaintiff 
whose  name  is  being  used  for  the  benefit  of  the  true  owner  of 
the  cause  of  action,  who  must  be  regarded  as  the  real  plaintiff 
throughout. 

We  are  not  able  to  agree  with  this  contention.  It  is  quite  true 
that  in  an  action  at  law  in  the  name  of  the  assignor  of  a  chose 
in  action  for  the  use  of  an  assignee,  the  use  or  beneficial  plaintiff 
is  so  far  regarded  as  the  real  plaintiff  that  his  rights  may  not  be 
prejudiced  by  the  act  of  the  nominal  plaintiff.  Welch  v.  Man- 
deville,  1  Wheat.  233,  236,  4  L.  ed.  79,  80.  In  that  early  case 
it  was  said  by  Mr.  Justice  Story :  ^'Courts  of  law,  following  in 
this  respect  the  rules  of  equity,  now  take  notice  of  assignments  of 
choses  in  action,  and  exert  themselves  to  afford  them  every  sup- 
port and  protection  not  inconsistent  with  the  established  prin- 
ciples and  modes  of  proceeding  which  govern  tribunals  acting  ac- 
cording to  the  course  of  the  common  law."  So  complete  and 
adequate  is  this  protection  at  law  that  courts  of  equity  will  no 
longer  entertain  jurisdiction  of  a  suit  by  the  assignee  of  a  chose 
in  action,  unless  that  in  some  special  circumstances  showing 
the  inadequacy  of  the  remedy  at  law  in  the  particular  case. 
Hayward  v.  Andrews,  106  U.'^S.  672,  677,  27  L.  ed.  271,  272, 
1  Sup.  Ct.  Rep.  544. 

In  the  extension  of  the  remedy  at  law  it  has  been  very  gener- 
ally held  that  as  an  incident  of  the  assignment  the  assignor  con- 
fers upon  the  assignee  the  right  to  take  action  in  his  name  or  that 
of  his  personal  representatives,  which  right  may  be  exercised 
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without  their  consent,  and  even  against  their  protest  Grover 
V.  Orover,  24  Pick.  261,  266,  36  Am.  Dec.  319 ;  Rockwood  v. 
Brown,  1  Gray,  261,  202;  Fay  v.  Guynon,  131  Mass.  31,  34; 
Sumner  v.  Sleeth,  87  111.  500,  503 ;  15  Enc.  PI.  &  Pr.  495,  496, 

And  it  would  seem  that  whether  the  assignment  shall  have 
been  made  or  the  beneficial  ownership  acquired  before  or  after 
the  reduction  to  judgment  is  a  matter  of  no  consequence  in  a 
subsequent  suit  upon  the  judgment  for  the  use  of  such  assignee 
or  owner.  Lewi^  v.  Wilder,  4  La.  Ann.  574.  The  judgment  is 
but  a  change  in  the  form  of  the  evidence  of  the  debt 

In  this  jurisdiction  the  action  oiui  be  maintained  only  in  the 
name  of  the  assignor  (except  as  provided  in  §  §  431-434  of  the 
recent  Code,  none  of  which  applies  in  the  case  at  bar),  because 
he  is  the  legal  owner  or  trustee.  The  assignment,  or  change  of 
ownership,  is  only  recognized  at  law  for  convenience,  and  to  the 
limited  extent  that  the  trust  on  behalf  of  the  use  plaintiff  will 
be  protected  as  above  stated.  Glenn  v.  Marbury,  145  U.  S.  499, 
508,  36  L.  ed.  790,  794,  12  Sup.  Ct  Rep.  914;  Irvine  v.  Lowry, 
14  Pet  293,  300,  10  L.  ed.  462,  465.  The  nominal  plaintiff, 
as  said  in  the  case  last  cited,  "is  the  real  plaintiff  in  a  court  of 
law,  in  which  legal  rights  alone  can  be  recognized."  Hence,  it 
was  held  in  that  case  that  the  jurisdiction  of  the  court,  dependent 
upon  the  adverse  citizenship  of  the  opposing  parties,  must  be 
determined  not  by  the  citizenship  of  the  assignee  or  beneficial 
owner,  but  by  that  of  the  nominal  plaintiff  suing  for  his  use. 

To  avoid  any  misunderstanding,  it  is  proper  to  say  that  the 
case  at  bar  is  not  governed  by  the  Code  above  referred  to,  because, 
first,  it  is  not  apparent  that  the  assignment  is  of  the  nature  pro- 
vided for  therein,  and  second,  it  does  not  take  away  the  remedy 
under  the  existing  practice.  The  assignee,  electing  to  pursue 
the  latter,  must  do  so  in  accordance  with  the  settled  rules  gov- 
erning therein.  The  doctrine  that,  in  the  contemplation  of  a 
court  of  law,  the  nominal  plaintiff  is  nevertheless  the  substantial 
plaintiff  in  respect  of  tlie  institution  and  prosecution  of  the 
action  seems  strictly  technical,  and  for  that  reason  has  been  modi- 
fied by  statute  in  some  States ;  yet  it  is  the  logical  result  of  en- 
tertaining jurisdiction  at  law  in  such  cases  at  all.    Consequently 
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it  IS  maintained  in  the  few  decisions  directly  in  point,  to  which 
our  attention  has  been  called,  in  jurisdictions  where  there  has 
been  no  remedial  l^slation.  Clay  v.  Oxford,  L.  R.  2  Exch. 
54;  JenJcs  v.  Edwards,  6  Ala.  143;  Humphreys  v.  Irvine,  6 
Smedes  &  M.  205,  207. 

Other  decisions,  though  they  do  not  determine  the  precise 
question  presented  in  the  case  at  bar,  rest  upon  the  same  prin- 
ciple. Stale  use  of  Justices  v.  Dorsey,  3  Gill  &  J.  75,  93 ;  Fridge 
V.  State,  3  Gill  &  J.  103,  116,  20  Am.  Dec.  463 ;  Logan  v.  State, 
39  Md.  177,  188 ;  DasUell  v.  Baltimore,  45  Md.  615,  620 ;  Le 
Strange  v.  State,  58  Md.  26,  45 ;  McCormick  v.  Fulton,  19  111. 
570;  Tedrick  v.  Wells,  152  111.  214,  217,  218,  38  K  E.  625. 
In  the  case  last  cited,  judgment  having  gone  against  the  plaintiff 
in  an  action  for  the  use  of  another,  the  appeal  bond  was  given 
in  the  name  of  the  use  plaintiff.  The  appeal  was  dismissed  be- 
cause the  bond  was  not  by  the  nominal  plaintiff.  The  court,  at 
the  same  time,  refused  to  permit  the  proceedings  to  be  amended 
by  substituting  the  bond  of  the  nominal  plaintiff,  saying:  "You 
can  no  more  amend  a  thing  that  has  no  existence,  not  even  poten- 
tial, than  you  can  amend  a  void  thing." 

Two  decisions  relied  upon  by  the  appellee  in  which  amend- 
ment, under  like  conditions,  was  permitted,  remain  to  be  con- 
sidered, Denton  v.  Stephens,  32  Miss.  194 ;  Lewis  v.  Austin,  144 
Mass.  383,  385,  11  N.  E.  538.  In  the  first  of  these  the  court, 
without  reference  to  the  earlier  case  {Humphreys  v.  Irvine,  6 
Smedes  &  M.  205,  207)  held  that  the  amendment  was  permissible 
under  the  broad  terms  of  a  recent  statute,  which  provided  that 
the  "court  may  at  any  time  amend  pleadings  by  striking  out  or 
adding  the  name  of  any  party,"  and  that  "suit  may  be  instituted 
against  n  party  by  a  fictitious  name,  and  when  his  true  name  is 
ascertained  it  may  be  inserted."  In  Leivis  v.  Austin  the  court 
held  not  only  that  the  amendment  was  mthin  the  spirit  if  not 
the  letter  of  the  statute,  but  also  that  it  was  permissible  on  the 
ground  that  a  suit  instituted  in  the  name  of  a  deceased  person 
was  not  a  void  proceeding. 

This  necessary  foundation  for  the  conclusion  reached  does  not 
exist  in  the  case  at  bar,  for,  as  we  have  seen^  such  a  proceeding 
is  a  nullity  in  this  jurisdiction. 
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For  the  reasons  given,  the  order  appealed  from  will  be  re- 
versed with  costs,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion.  Reversed. 


STEWAET  V.  WASHINGTON  &  GREAT  FALLS  ELEC- 
TRIC RAILWAY  CO.* 


Railboadb;  Nbouqence;  DnascnoN  of  Vkbdict. 

1.  In  operating  a  double  track  railroad  the  owner  is  bound  by  no  rule  that 

requires  that  he  shall  use  the  right-hand  track  for  the  running  of  cars 
in  one  direction  and  the  left-hand  track  for  running  of  cars  in  the  re- 
verse direction ;  but  he  may  run  his  cars  on  both  tracks  in  either  direc- 
tion as  the  needs  of  the  business  may  require. 

2.  Where  an  employee  of  one  of  several  street  railway  companies  which  used 

a  car-barn  just  outside  of  the  city  limits,  which  could  be  reached  only 
by  means  of  the  right  of  way  along  which  double  railway  tracks  were 
laid,  while  on  his  way  early  in  the  morning,  before  light,  to  the  bam 
to  report  for  duty  was  injured  by  being  struck  by  a  car  having  a  head- 
light, approaching  him  from  the  rear  while  he  was  walking  on  the 
left-hand  track,  and  it  appeared  that,  although  the  space  between  the 
tracks  was  wide  enough  for  a  person  to  walk  in,  its  surface  was  rough, 
it  was  held  that  the  trial  court  in  an  action  brought  by  him  against 
the  cmnpany  operating  the  car  properly  directed  a  verdict  for  the  de- 
fendant, although  the  plaintiff  testified  that  he  had  never  known  the 
left-hand  track  to  be  used  in  the  running  of  cars. 

No.  1800.    Submitted  October  16.  1903.     Decided  November  4,  1903. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 

^ Railroads — Peraonal  Injury, — ^As  to  liability  for  injuries  to  persons 
walking  on  tracks,  see  the  presentation  of  authorities  in  the  following 
editorial  notes:  Care  required  of  railroad  company  to  prevent  injury  of 
small  children  on  track,  note  to  Boitotna  v.  Seaboard  d  R,  R,  Co.  25  L.  R.  A. 
784;  failure  to  maintain  lookout  for  persons  on  track,  note  to  Smith  v. 
Norfolk  d  8.  R.  Co.  26  L.  R.  A.  287;  duty  of  railroad  company  as  to 
trespassers,  notes  to  Cincinnati,  I.  8t.  L.  d  C.  R.  Co.  v.  Cooper,  6  L.  R.  A. 
241;  Toomey  v.  Southern  P.  R.  Co.  10  L.  R.  A.  139,  and  Daniels  v.  Neto 
York  d  N.  E.  R.  Co.  13  L.  R.  A.  248. 
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the  Supreme  Court  of  the  District  of  Columbia  upon  a  verdict  of 
a  jury  directed  by  the  court  in  an  action  to  recover  damages  for 
personal  injuries.  Affirmed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

This  was  an  action  instituted  by  the  appellant,  Belton  D. 
Stewart,  against  the  appellee,  the  Washington  and 
Great  Falls  Electric  Railway  Company,  to  recover 
damages  for  injuries  received,  alleged  to  have  been 
caused  by  the  negligence  of  the  appellee.  The  appel- 
lant was  struck  and  run  over  by  a  moving  car  on  the  road  tracks 
of  the  appellee,  and  thereby  severely  injured,  while  he  was  walk- 
ing on  the  railroad  tracks.  Upon  the  evidence  produced  at  the 
trial,  the  ca^je  was  taken  from  the  jury  by  the  instruction  of  the 
court,  upon  the  ground  that  the  evidence  was  legally  insufficient 
to  warrant  a  verdict  for  the  plaintiff.  The  latter  excepted  and 
took  an  appeal  to  this  court 

I'he  evidence  shows  the  accident  to  have  occurred  on  the 
morning  of  December  19,  1900,  about  the  hour  of  20  minutes  to 
6  o'clock,  at  a  place  outside  the  city  limits,  and  where  there  were 
no  public  streets  or  highways  either  crossing  or  running  near  the 
railroad  tracks.  The  defendant  company  is  the  owner  of  the 
Washington  and  Great  Falls  Electric  Railway,  the  eastern  ter- 
minus of  which  is  at  the  comer  of  Thirty-sixth  street  and  Pros- 
pect avenue,  Washington  city,  and  running  thence  west  and 
north  to  Cabin  John  Bridge,  beyond  the  city  limits.  The  road 
runs  along  Prospect  avenue  west  until  it  reaches  and  crosses  the 
city  limits.  It  has  a  double  track  its  entire  length.  About  900 
to  1,000  feet  west  of  Thirty-sixth  street,  and  outside  the  city 
limits,'  there  is  a  car  bam  belonging  to  the  defendant  company, 
which,  at  the  time  of  the  accident,  and  for  some  time  prior  there- 
to, had  been  used  in  common  by  the  defendant,  the  Metropolitan 
Kailroad  Company,  the  Georgetown  and  Tennallytown  Com- 
pany, and  Georgetown  and  Rockville  Company,  for  the  purpose 
of  storing  cars  when  they  were  not  in  use.  Many  cars  of  each  of 
these  companies  were  stored  during  the  nighttime  in  this  bam. 
Vol.  XXII— 32 
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The  bam  did  not  furnish  room  for  all  the  cars  that  were  neces- 
sary to  be  left  in  that  vicinity  over  nighty  and  when  there  were 
more  than  could  be  stored  in  the  bam  it  was  customary  to  leave- 
them  on  the  tracks  about  the  bam  over  night,  and  many  of  the 
cars  were  thus  left,  during  the  night,  parked  on  the  weei-bound 
track  of  the  defendant's  road  between  the  bam  and  a  bridge  that, 
is  some  300  feet  east  of  the  bam.  It  is  shown  to  have  been  the- 
habit  or  custom,  for  some  time  prior  to  the  accident,  for  the  em- 
ployees of  the  several  railroad  companies,  that  ran  their  cars 
from  the  barn,  to  go  along  Prospect  avenue  to  the  bridge,  then 
cross  the  bridge  and  go  to  the  bam  upon  the  right  of  way  of  the- 
defendant  company.  The  tracks  between  the  bam  and  the  ond 
of  the  bridge  are  6  feet  and  8  inches  apart,  leaving  room  for  a 
person  to  walk  between  them,  with  a  car  passing  on  either  track. 
The  evidence  shows  that  tlie  space  between  the  tracks  at  that 
place  was  suitable  to  walk  on,  but  was  not  so  smooth  or  convene 
ient  as  the  eastbound  track,  which  had  been  filled  in  and  leveled' 
off. 

On  the  morning  of  the  accident,  as  had  been  the  custom  for 
some  time  before,  cars  were  parked  on  the  west-bound  track  from 
the  barn  nearly  to  the  bridge,  and  it  had  been  customary  for 
some  time  before  for  the  cars  leaving  in  the  early  morning  t(y 
nm  east  to  Thirty-sixth  street,  and  then  run  back  to  the  bam  on 
the  same  track,  and  then  shift  over  to  the  westrbound  track  by 
means  of  a  switch  constmcted  for  that  purpose.  According  to 
the  testimony  of  the  motorman  of  the  car  that  collided  with  the- 
plaintiff,  on  the  morning  of  the  accident  he  left  tlie  barn  with 
his  car  somewhere  about  6.30  on  the  east-bound  track,  and  he 
had  to  return  from  Thirty-sixth  street  on  the  same  track  because 
there  were  cars  stored  on  the  west-bound  track  between  the 
bridge  and  the  bam.  The  cars  were  stored  on  that  track  from 
near  the  bam  nearly  down  to  the  bridge, — ^within  50  feet  of  the 
bridge,  says  the  witness. 

At  the  time  of  the  accident  the  headlight  of  the  car  was  burn- 
ing; and  it  is  not  shown  or  pretended  that  either  the  dense  of 
eight  or  hearing  of  the  plaintiff  was  defective.  He  could  have 
seen  the  approaching  car,  if  he  had  looked,  when  it  was  360  feet 
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away  from  him.  lie  was  familiar  with  the  ground  that  he  was 
passing  over,  and  with  all  the  environment-  He,  moreover, 
must  have  known  that  it  was  about  time  for  the  return  of  the  car 
from  Thirty-sixth  street  It  does  not  appear  that  any  other  cars 
were  moving  at  the  time  between  the  bam  and  Thirty-sixth 
street  The  plaintiff,  without  either  looking  or  listening, 
stepped  from  the  spac^e  between  the  tracks  on  to  the  east-bound 
track  of  the  road  and  was  immediately  struck  and  run  over  by 
the  passing  car,  and  thereby  injured.  The  plaintiff  had  been 
employed  by  the  various  companies  using  the  bam  for  several 
months  prior  to  the  time  he  was  hurt ;  and,  on  the  morning  of  the 
accident,  he  was  going  to  the  bam  to  take  out  a  car  on  the  Georya- 
town  and  Tennallytown  road. 

The  motorman  of  the  car,  who  was  produced  as  a  witness  for 
the  plaintiff,  testified  that  he  was  looking  ahead  of  the  car,  but  it 
being  dark  he  could  not  see  the  plaintiff  until  he  stepped  from 
between  the  tracks  onto  the  track  in  front  of  the  car,  and  into 
the  light  of  his  headlight;  and  when  he  did  that  he  shouted  to 
him  and  stopped  the  car  as  quick  as  he  could,  but  the  car  stmck 
and  injured  him  before  it  could  be  stopped.  That  the  car  was 
going  at  the  time  of  the  accident  at  the  rate  of  from  6  to  12 
miles  an  hour.  That  when  the  witness  shouted  to  the  plaintiff, 
which  was  some  three  or  four  seconds  before  the  car  struck  him, 
the  plaintiff  seemed  to  pay  no  attention  whatever  to  the  alarm. 

The  plaintiff  testified  that  he  did  not  know,  nor  observe  that 
morning,  that  cars  were  standing  on  the  west-bound  track  so  as 
to  prevent  a  car  going  west  on  that  trade,  and  never  had  observed 
it  prior  to  that  time ;  though  the  evidence  shows  that  he  had  been 
going  to  that  barn  every  morning  and  taking  out  a  car  for  a  pe- 
riod of  two  or  three  months.  He  says  that  when  he  reached 
Thirty-sixth  street  and  Prospect  avenue  that  morning,  the  car 
which  subsequently  struck  him  was  standing  there,  having  gone 
out  from  the  bam  and  reached  that  station  before  the  plaintiff 
did ;  but  he  passed  it  and  thought  it  was  going  down  town,  and 
therefore  thought  it  would  be  safe  for  him  to  walk  west  on  the 
east-bound  track ;  though  this  does  not  seem  to  be  exactly  con- 
sistent with  his  further  statement  that  he  had  never  known  a 
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car  to  be  propelled  alonja:  the  left-hand  track  going  either  east  or 
west.  He  says  that  he  "had  been  reporting  at  the  bam  to  take 
out  a  car  for  two  or  three  months  prior  to  the  time  he  was  hurt ; 
and  during  that  time  he  had  never  known  of  the  left  track  being 
used  on  that  part  of  the  road  that  he  was  traveling,  going  either 
east  or  west"  He  testified  to  his  getting  on  the  track  where  he 
was  hurt,  and  in  regard  to  which  fact,  he  says:  "He  walked 
down  the  railroad  track  and  crossed  the  bridge  in  the  center,  be- 
cause the  bridge  is  planked  between  the  two  tracks  and  is  floored 
all  the  way  across  between  the  rails.  On  the  other  side  of  the 
bridge  the  witness  crossed  to  the  east-bound  track  going  into 
Georgetown,  or  the  left-hand  track  in  the  direction  that  he  was 
going,  and  walked  up  the  track.  He  was  then  struck  by  some- 
thing and  did  not  remember  anything  more  after  crossing  onto 
the  left-hand  track.  Witness  did  not  hear  anything  before  he 
became  unconscious,  and  does  not,  of  his  own  knowlexlge,  know 
what  struck  him." 

In  regard  to  the  condition  of  the  space  between  the  two  tracks 
where  the  plaintiff  was  hurt,  as  to  making  it  necessary  to  go  upon 
the  track,  the  plaintiff  in  his  testimony,  says:  "Between  the 
two  tracks  from  the  trestle  out  to  the  bam  there  were  stubs  that 
the  surveyors  had  driven  in  there,  in  surveying  the  road  and  put- 
ting in  the  west-bound  track.  There  were  stubs  driven  in  along 
up  there  (pointing  to  the  places  on  the  plat),  and  running  up  to 
the  bam,  and  there  were  old  cross-ties  thrown  there  between  the 
rails.  It  was  not  convenient  to  walk  up  through  those  stubs  and 
over  those  cross-ties  in  the  morning  and  in  the  dark,  and  we  all 
used  the  track,  which  was  smooth  because  it  had  been  filled  level 
with  dirt,  and  was  level  with  the  top  of  the  cross-ties,  and  made 
a  smooth  surface."  In  response  to  the  question  whether  he 
could  walk  up  betAveen  the  two  tracks,  he  said :  "Yes,  we  could 
do  it;  but  you  could  not  walk  on  the  south  side  of  the  south 
track,  as  the  bank  came  right  on  to  the  track,  and  there  is  a  cut 
along  there." 

This  is  about  the  substance  of  the  evidence  that  has  anj  mate- 
rial bearing  in  the  case,  or  that  has  any  tendency  whatever  to 
support  the  case  stated  in  the  declaration.     As  we  have  stated, 
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the  case  was  taken  from  the  jury,  because  of  the  insufficiency  of 
the  evidence  to  support  a  verdict  for  the  plaintiff. 

On  the  assignment  of  error  by  the  appellant,  two  questions  are 
raised:  1.  WTiether  there  was  such  evidence  of  negligence  on 
the  part  of  the  defendant  company  as  required  that  the  court 
should  have  submitted  the  case  to  the  jury ;  and,  2.  Whether  the 
evidence  established  such  a  case  of  negligence,  or  contributory 
negligence,  on  the  part  of  the  plaintiff,  as  would  defeat  his  right 
to  recover  for  the  injury  complained  of  ?  If  the  first  of  these 
questions  be  determined  in  the  negative,  the  second  becomes  im* 
material  to  be  considered. 

Mr.  Charles  Cowles  Tucker,  for  the  appellant: 

1.  There  was  evidence  of  negligence  on  the  part  of  the  appel- 
lee. It  owned  and  controlled  the  car  bam  or  shed  at  which  its 
own  men  and  those  of  the  other  companies  using  the  barn  by  its 
permission,  about  thirty  in  all  (and  all  of  them  but  those  of  one 
of  the  companies,  the  Metropolitan,  under  the  charge  of  its  divi- 
sion superintendent,  Ballinger,  and  night  clerk,  Kerns),  were 
required  to  report  every  morning,  a  majority  of  them  at  five 
o'clock.  Presumably  the  appellee  was  compensated  by  the  other- 
companies  for  their  use  of  the  bam  and  for  the  seiTices  of  Bal- 
linger and  Keras.  The  bam  was  accessible  to  these  thirty  men 
only  by  means  of  the  appellee's  tracks  between  the  barn  and  the 
city.  They  necessarily  used  the  tracks  to  reach  the  l)am  every 
morning,  and  the  appellee  necessarily  had  knowledge  of  such 
use.  Such  use  was  not  merely  permissive  on  the  part  of  the  ap- 
pellee, but  was  one  of  the  conditions  entering  into  the  employ- 
ment of  the  men,  who  were  furnished  by  the  appellee  with  no 
other  and  safer  means  of  reaching  the  place  where  they  were  re- 
quired to  report  for  duty  than  over  its  tracks  and  right  of  way. 
The  appellee  was  charged  with  knowledge  of  the  danger  in  the 
use  by  the  men  of  the  tracks,  and  owed  a  duty  to  them  to  avoid 
so  running  cars  as  to  jeopardize  their  safety.  The  appellee's  duty 
in  this  regard  was  somewhat  similar  to  that  of  a  railroad  com- 
pany towards  its  track-repairers,  and  cases  will  be  hereafter  cited 
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ahowing  what  that  duty  is.  The  appellee  was  also  charged  with 
knowledge  of  the  physical  condition  of  the  right  of  way  and 
tracks.  It  knew,  or  should  have  known,  if  it  had  any  regard 
for  the  safety  of  the  men,  that  west  of  the  trestle  was  a  cut,  the 
sides  of  which  were  so  near  the  tracks  and  so  high  that  the  men 
necessarily  had  to  walk  on  the  tracks  or  in  the  space  between  the 
inner  rails  of  the  tracks,  and  also  that  this  space  was  so  filled 
with  surveyor's  stubs  and  old  cross-ties  that  it  could  not  safely 
be  used  as  a  passageway,  if,  indeed,  it  would  have  been  any  safer 
than  either  of  the  tracks,  in  view  of  the  side  projections  of  pass- 
ing cars.  Charged  with  the  duty  mentioned  towards  the  men 
who  were  required  to  use  the  tracks  to  get  to  their  place  of  em- 
ployment at  an  hour  when  it  was  as  dark  as  midnight^  and  with 
knowledge  of  the  danger  incident  to  the  use  by  them  of  the 
tracks,  the  case  presented  by  the  appellant,  so  far  as  the  negli- 
gence of  the  appellee  is  concerned,  is:  Was  it  (1)  negligence 
on  the  part  of  the  night  clerk  or  foreman  of  the  appellee  to  di- 
rect the  motorman  of  the  car  which  struck  the  appellant  to  de- 
part from  a  custom  which  had  prevailed  at  least  during  the  time 
of  the  employment  of  the  appellant  by  the  several  companies  us- 
ing the  bam,  a  period  of  eleven  months  (and  which  every  one 
knows  to  be  a  universal  custom  in  this  country,  although  not  in 
England)  of  nmning  the  cars  along  the  right-hand  track,  and  to 
use  the  left-hand  track  in  making  his  return  trip  fnim  George- 
town, without  taking  steps  to  notify  the  men  who  would  be  using 
the  tracks,  of  such  intended  departure,  or  at  least  requiring  add- 
ed care  and  vigilance  to  be  used  in  the  running  of  the  cars  in  this 
unusual  manner  in  tlie  early  morning  when  the  men  wore  on 
their  way  to  the  barn  ?  (2)  Was  it  negligence  on  the  part  of  ap- 
pellee to  change  its  schedule,  according  to  which  its  first  car  left 
Georgetown  at  5.80  on  its  westward  trip,  so  as  to  make  it  leave 
on  the  arrival  of  the  first  car  from  the  East  Washington  barn, 
which  car  usually  arrived  eight  or  ten  minutes  later  than  the 
time  mentioned,  without  notifying  the  men,  who  were  required 
to  report  for  duty  at  the  bam,  of  the  change;  and  (3)  even 
though  it  was  not  negligence  to  make  such  changes  without  such 
nodes  to  the  men,  including  the  appellant,  was  it  not  negligence 
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•on  the  part  of  the  motorman  of  the  car  which  struck  the  appel- 
lant, knowing  as  he  did  that  such  changes  had  been  so  recently 
made,  and  that  his  car  was  running  on  the  wrong  track  and  out 
of  schedule  time,  not  to  use  more  care  and  caution  than  he  dis- 
played on  this  occasion,  when  he  ran  his  car  through  the  dark- 
less at  a  speed  of  from  6  to  12  miles  an  hour  and  without  giv- 
ing warning,  by  bell  or  otherwise,  although  he  must  have  known 
that  some  of  the  men  were  on  the  track  on  their  way  to  report 
for  duty  at  the  bam  ? 

Notice  could  readily  and  easily  have  been  posted  in  the  car 
barn  of  these  changes  in  the  method  of  running  the  cars,  and  of 
the  schedule,  and  it  is  submitted  that  it  was  ihe  legal  duty  of  the 
-appellee  to  have  done  so,  or  to  have  adopted  some  other  method 
of  acquainting  the  men  with  the  changes.  Omission  to  do  so 
-caused  a  very  serious  injury  to  the  appellant,  as  might  reason- 
-ably  have  been  anticipated,  and  the  appellant's  case  is  in  part 
grounded  on  this  omission.  It  would  seem  difficult  to  distin- 
^fuish  the  present  case  in  principle  from  that  of  Atchison  y. 
Wills,  21  App.  D;  C.  548.  There  an  employee  of  the  defendant, 
•a  plumber,  engaged  in  work  in  a  dwelling-house,  left  open  a  trap 
in  the  floor  of  a  porch,  just  outside  of  the  plaintiflF's  bed-room, 
without  notifying  the  plaintiff  that  he  had  done  so,  and  the 
plaintiff  fell  through  the  trap  and  was  injured.  There  was  a 
Terdict  and  judgment  for  the  plaintiff,  and  the  case  came  to  this 
•court  on  appeal  on  questions  of  practice  and  evidence;  and  no 
one  in  the  trial  court  or  in  this  court  seems  to  have  questioned 
the  legal  liability  of  the  defendant  under  the  circumstances.  As 
in  that  case  the  defendant's  employee  omitted  to  notify  the  plain- 
tiff that  the  use  of  tlie  porch  had  been  made  perilous  by  his  open- 
ing of  the  trap,  so  in  the  present  case  the  appellee,  by  its  ser- 
Tants,  omitted  to  notify  the  appellant  that  his  necessary  use  of 
the  railroad  tracks  on  this  dark  De<*ember  morning  had  been 
made  even  more  perilous  than  it  was  before  by  the  change  in  the 
custom  of  running  the  cars  on  the  right-hand  tracks  and  by  the 
•change  in  the  schedule  time  of  the  first  car  leaving  Georgetown. 

It  is  conceded  by  the  appellant  that  it  was  and  is  the  legal 
right  of  a  railroad  company,  in  the  absence  of  a  statute,  to  use 
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either  its  right  or  left  hand  track:  that  there  is  no  law  of  the 
road  in  this  respect ;  and  that  ordinarily  it  is  not  negligence  on 
the  part  of  a  company  to  run  a  car  along  the  left-hand  track.  The 
company  owns  the  right  of  way  and  tracks,  and  is  at  liberty  to  run 
its  cars  on  its  tracks  in  any  manner  it  chooses.  But  it  is  submitr 
ted  that  when  it  has  been  the  custom  to  run  its  cars  on  the  right- 
hand  track  and  it  changes  that  custom,  or  when  the  schedule 
time  of  iTinning  trains  is  changed,  it  is  its  duty  to  notify  per- 
sons whose  duties  require  them  to  be  on  the  tracks  of  the  change. 

2.  Assuming  that  the  evidence  tended  to  show  negligence  on 
the  part  of  the  appellee,  did  it  affirmatively  show  contributory 
negligence  on  the  part  of  the  appellant?  While,  of  course,  if  die 
plaintiff's  own  evidence  shows  that  he  has  been  guilty  of  negli- 
gence contributing  to  the  accident,  he  cannot  recover,  still  the 
burden  of  shelving  such  negligence  on  his  part  is  on  the  defend- 
ant The  appellee  here  has  an  added  burden,  for  he  must  con- 
cede the  truth  of  the  appellant's  evidence  and  all  reasonable  in- 
ferences to  be  drawn  from  it  and  then  show  that  no  reasonable 
man  could  draw  any  other  inference  from  it  than  that  the  appel- 
lant was  guilty  of  contributory  negligence. 

What  is  there  in  the  evidence  to  show  that  the  appellant  failed 
to  exercise  that  dc^ee  of  care  which  a  reasonable  man  would 
have  exercised  under  the  circumstances  ?  It  is  true  that,  al- 
though he  was  rightfully  on  the  appellee's  tracks,  such  a  position 
was  one  of  danger  and  required  the  exercise  by  him  of  care  and 
caution  to  avoid  injury  from  passing  trains.  But  it  is  equally 
true  that  but  for  the  change  in  the  method  of  running  the  cars 
and  of  the  schedule,  of  neither  of  which  he  had  knowledge  and 
neither  of  which  he  had  any  reason  to  anticipate,  he  would  not 
have  been  injured.  He  was  injured  by  reason  of  none  of  the  or- 
dinary dangers  of  his  dangerous  position,  but  by  reason  of  a 
superadded  danger  which  he  had  no  reason  to  anticipate.  It  was 
this  added  danger  which,  it  is  contended,  he  should  have  been 
notified  of. 

As  he  stepped  upon  the  left-hand  track  on  the  morning  of  his 
injury,  he  was,  for  all  that  he  knew,  not  in  a  position  of  danger, 
so  far  as  any  westward-bound  car  of  the  appellee  was  concerned. 
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He  had  left  Georgetown  at  5.38  or  5.39  a.  m.  and  was  due  at  the 
barn  at  5.45.  He  thought,  and  he  had  good  reason  for  so  think- 
ing, that  the  5.30  a.  m.  car  had  long  since  left  Georgetown,  for 
it  was  scheduled  to  leave  at  that  time,  and,  as  he  says  in  his  testi- 
mony, he  had  no  reason  for  thinking  that  the  car  would  be  late 
leaving  on  its  first  trip  in  the  morning ;  and  no  other  car  was  due 
to  leave  Georgetown  until  6  o'clock.  He  selected  the  only  safe 
passageway  to  the  bam  that  was  before  him,  as  he  thought, 
namely,  the  south  or  left-hand  track.  He  could  not  get  off  the 
tracks  entirely,  for  he  was  in  a  deep  railroad  cut ;  he  could  not, 
with  safety,  walk  in  the  space  between  the  tracks,  because  it  was 
filled  with  surveyor's  stubs  and  old  cross-ties  and  other  obstrucr 
tions;  and,  besides,  if  he  had  done  so  he  would  have  been  in 
danger  from  passing  cars ;  he  very  naturally  did  not  take  the 
right-hand  track,  for  if  any  westward-bound  car  should  have 
happened  along,  even  though  none  was  due,  it  would  then  have 
approached  him  from  the  rear;  so  he  did  what  any  reasonable 
man  would  have  done  under  the  circumstances,  and  what  in  fact, 
as  he  testified,  the  other  men  usually  did  do— that  is,  selected  the 
left-hand  track,  the  surface  of  which  was  comparatively  smooth, 
and  from  which  he  could  readily  see  any  approaching  car,  and 
continued  his  walk  along  that  track.  In  short,  instead  of  select- 
ing the  way  of  gi-eatcst  danger,  he  selected  the  way  of  least  dan- 
ger, so  far  as  he  could  tell.  Immediately,  he  was  struck  by  a 
car  from  the  rear,  ruiming  through  the  darkness  at  the  rate  of 
from  6  to  12  miles  an  hour  and  sounding  no  bell  or  other  warn- 
ing, and  was  carried  75  feet  along  the  track,  under  the  car, 
before  it  could  be  stopped.  (From  the  fact  that  the  car  ran  90 
feet  from  the  time  the  motorman  saw  the  appellant,  although  he 
immediately  put  on  the  brake,  the  jury  could  readily  have  found 
that  it  was  running  at  the  maximum  speed  fixed  by  the  wit^ 
nesses.) 

The  trial  court  seems  to  have  based  its  conclusion  that  the  ap- 
pellant was  guilty  of  contributory  negligence  upon  the  assump- 
tion that  if  he  had  been  listening  he  necessarily  would  have 
heard  the  approaching  car,  and  that  as  he  was  in  a  place  of  dan- 
ger he  should  have  been  listening.    There  was  no  testimony  as  to 
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whether  he  was  listening  or  not.  He  simply  said  he  did  not 
hear  the  ear.  But  it  is  true  that  it  has  been  decided  that  such 
an  inference  is  allowable,  namely,  that  it  may  properly  be  in- 
ferred that  a  person  failed  to  look  or  listen,  if  the  circumstances 
and  surroundings  are  such  that  if  he  had  done  so  he  would  neces- 
darily  have  seen  or  heard  an  approaching  train.  But  here  the 
circumstances  and  surroimdings  are  such  that  such  an  inference 
would  not  be  fair.  In  the  first  place,  as  negativing  such  an  in- 
ference, we  have  the  testimony  of  the  motorman  himself 
that  it  was  a  frosty  morning  and  that  on  such  mornings  a  car 
does  not  make  much  noise,  as  the  frost  seems  to  deaden  the 
sound.  As  slight  as  this  testimony  is  to  rebut  the  presumption 
that  if  the  appellant  had  been  listening  he  would  have  heard  the 
approach  of  die  car  in  time  to  get  off  the  track,  it  was  sufRcient 
to  submit  to  the  jury  for  that  purpose.  But  much  more  import- 
ant was  the  fact,  seemingly  entirely  overlooked  by  the  trial  court, 
that  the  point  where  the  appellant  was  injured,  which  was  about 
60  feet  west  of  the  trestle,  was  only  about  240  feet  from 
the  car  bam,  and  the  time  was  between  the  hours  of  five 
and  six  o'clock  in  the  morning,  when  the  cars  of  five  railroad 
companies  were  being  shifted  about  preparatory  to  being  sent 
out  on  their  various  routes  throughout  the  city  or  actually 
being  so  sent  out.  The  appellant  testified  that  "Beginning  at 
five  o'clock,  there  were  six  or  eight  cars  that  went  out  of  the  bam 
early  in  the  morning  and  went  eastward  to  go  over  the  various 
routes." 

The  motorman  testified  that  on  the  morning  the  appellant  was 
injured,  when  he  left  the  bam,  at  about  6.30  a.  m.,  a  large  num- 
ber of  cars  were  stored  on  the  north  or  west-bound  track  nearly 
down  to  the  trestle.  He  further  testified  that  after  his  return  to 
duty  on  December  15,  which  was  three  days  before  the  accid^it, 
cars  similarly  stored  were  sometimes  removed  from  the  track 
before  6.30  a.  m.^  when  he  reached  the  bam  on  his  return  trip 
from  Cabin  John.  He  further  testified :  "Sometimes  on  his 
return  the  track  was  clear  and  sometimes  it  was  not  He  did 
not  know  how  much  earlier  than  6.30  they  might  have  been  re- 
moved.   When  they  were  removed  they  went  out  on  their  runs. 
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There  were  ten  or  a  dozen  cars  stored  on  the  track.  Some  be- 
longed to  one  road  and  some  to  another.  Some  of  them  were 
the  first  cars  that  were  taken  out  in  the  morning.  About  five 
companies  used  the  shed  for  the  storing  of  cars.  The  shed  itself 
would  hold  about  thirty-five  cars.  There  were  tracks  around  the 
shed  for  the  purpose  of  storing  cars  upon." 

While  there  Is  no  affirmative  evidence  to  show  that  at  the  time 
the  appellant  was  injured  the  cars  which  the  motorman  testified 
were  on  the  north  track  when  he  left  the  bam  were  still  there,  it 
it  is  fair  to  presume  (especially  as  the  appellant  was  entitled  to 
the  benefit  of  all  reasonable  inferences  from  the  testimony,  on 
the  motion  to  direct  a  verdict)  that  after  the  motorman  left  the 
bam  the  work  of  removing  them  from  that  track  was  begun,  and 
was  being  done,  not  only  in  order  to  clear  the  track  of  cars,  so 
that  the  track  could  be  used  by  westrbound  cars,  but  also  in  order 
that  the  cars  stored  on  the  track  might  go  out  on  their  respective 
runs.  The  work  of  so  moving  and  shifting  these  cars  alone,  to 
say  nothing  of  the  other  cars,  and  being  performed  as  it  must 
have  been,  within  a  very  short  distance  of  where  the  accident 
happened,  and  being  necessarily  accompanied  by  a  noise  of  the 
same  sort  as  that  made  by  the  mo\  ing  car  which  struck  the  ap- 
pellant, would  afford  a  sufficient  reason  for  the  appellant  not 
hearing  the  approach  of  the  latter  car.  Certainly,  it  is  as  fair  to 
infer  that  this  was  the  reason,  or  one  of  the  reasons,  that  the  ap- 
pellant failed  to  liear  the  approaching  car  as  it  is  to  infer,  in 
the  absence  of  testimony  to  that  effect,  that  he  was  not  listening 
at  all  or  he  would  have  heard  the  car,  especially  when  this  testi- 
mony is  considered  in  connection  with  and  reinforced  by  that 
showing  that  the  frost  tended  to  deaden  the  sound  of  the  ap- 
proaching car.  A  little  calculation  will  show  that  if  the  car  was 
going  at  the  rate  of  twelve  miles  an  hour,  it  took  it  only  twelve 
seconds  to  cross  the  trestle ;  and  beyond  the  trestle  was  the  curve, 
beyond  which  the  car  could  not  be  seen. 

3.  In  Howlaiid  v.  Union  Street  llwy.  Co.  150  Mass.  86,  a  boy 
walking  along  a  railroad  track  beside  an  ice  cart  was  struck  and 
injured  by  a  car  from  the  rear,  which  was  five  or  ten  minutCvS 
late,  the  next  car  not  being  then  duo.     The  court,  in  deciding 
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that  the  case  was  one  for  the  jury,  said:  "The  boy  was  in  the 
street  for  a  legitimate  and  proper  purpose.  The  evidence  would 
have  warranted  the  jury  in  finding  that  he  had  walked  upon  the 
street  railway  track  for  ixot  more  than  80  or  90  feet,  by  the  side 
of  a  noisy  ice  cart,  which  might  prevent  him  from  hearing  a 
street  car  approaching  from  behind;  »  »  »  that  the 
driver  of  the  street  car  was  careless ;  that  the  boy  might  properly 
rely  on  the  driver's  using  greater  care  than  he  did  use ;  and  that 
there  was  no  reason  to  expect  a  car  along  at  that  particular  time, 
the  car  being  five  or  ten  minutes  late,  and  another  not  yet  dua 
With  evidence  tending  to  show  this  state  of  things,  it  was  for 
the  jury  to  say  whether  on  the  whole  the  boy  exercised  such  care 
as  he  was  bound  to  exercise."  See  also  McOhee  v.  While,  66 
Fed.  Kep.  503. 

The  plaintiif  was  a  track-repairer  on  the  defendant  railroad, 
and  while  thus  employed  he  was  run  over  and  had  his  1^  broken 
by  a  train  running  out  of  schedule  time,  which  suddenly  sur- 
prised and  overtook  him  before  he  could  get  himself  and  work- 
ing tools  and  durapage  car  out  of  the  way.  Held  that  he  was  en- 
titled to  recover.     Hayncs  v.  R.  R.  Co.  3  Coldw.  (Tenn.)  222. 

In  Shorter  v.  Penn.  R.  R.  130  Jnd.  167,  the  court  held  that 
the  conduct  of  the  plaintiif,  who  was  a  track-repairer  working  on 
the  road,  was  to  be  measured  by  a  different  standard  from  that 
of  a  traveler.  The  court  said :  "He  was  on  the  road  rightfully, 
and  in  discharge  of  duty,  and  while  he  was  not  absolved  from 
the  necessity  of  being  vigilant,  and  careful  to  avoid  danger,  he 
had  a  right  to  rely,  also,  to  some  extent,  on  the  care  and  vigilance 
of  others  using  the  same  road.  Those  who  are  engaged  in  the  ac- 
tive work  of  operating  a  railroad,  or  anything  else  involving' 
danger  to  the  operatives,  are  not  only  required  to  be  watchful 
and  vigilant  to  conserve  tlieir  own  safety,  but  owe  a  similar  duty 
to  all  others  whose  duties  expose  them  to  the  same  dangers ;  and 
they  have,  at  the  same  time,  a  right  to  rely,  to  some  extent^  on 
the  care  of  each  other,  and  to  assume  that  each  one  thus  em- 
ployed will  use  reasonable  care  to  avoid  injuring  the  others. 
Penn,  Co.  v.  O'Shaughnessy,  122  Ind.  588." 

The  starting  or  running  of  a  switch-engine  in  a  switch-yard 
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filled  with  a  network  of  tracks  upon  which  cars  are  constantly 
moving  and  upon  which  yardmen  are  constantly  at  work  without 
the  ringing  of  a  bell  or  blowing  of  a  whistle  is  negligence  irre- 
spective of  any  statute  on  the  subject.  Railroad  v.  Elliot,  74 
N.  y.  G27.  See  also  McGraw  v.  Railroad  Co.  50  La.  Ann.  466, 
23  So.  461. 

Where  an  engineer  received  no  notice  of  the  running  of 
another  train  and  collided  with  it,  it  was  held  that  he  had  a  right 
to  assume  the  road  was  clear,  and  the  company  was  liable  for  his 
injuries.  McChesney  v.  Panama  R,  R.  Co,  74  Hun.  150.  See 
also  Tubhs  v.  R.  R.  Co.  107  Mich.  108;  Klotz  v.  R.  R.  Co.  68 
Minn.  341. 

"When  one  expressly  or  by  implication  invites  others  to  come 
upon  his  premises,  whether  for  business  or  any  other  purpose,  it 
is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting  them  in- 
to danger,  and  to  that  end  he  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably  safe  for  the  visit" 
Cooley  on  Torts,  604-607,  cited  with  approval  and  applied  in 
Bennett  v.  R.  R.  Co.  102  U.  S.  577.  See  also  Penna.  R.  R.  Co. 
V.  Hammill  (IST.  J.)  24  L.  R.  A.  531;  Kay  v.  JB.  R.  65  Penna. 
St  269 ;  R.  R.  v.  Bodemer,  139  111.  115 ;  Sweeney  v.  R.  R.  10 
Allen,  368. 

Where  a  railroad  company  builds  houses  for  its  workmen,  so 
that  there  is  no  access  to  or  from  them  except  over  its  tracks,  a 
workman  who  is  boarding  with  an  occupant  of  one  of  the  houses 
may  recover  for  an  injury  received  while  crossing  the  track 
caused  by  the  negligent  operation  of  a  train.  McDerrnott  v.  R. 
R.  Co.  28  I£un,  325 ;  affirmed  in  97  K  Y.  654.  See  also  Clam- 
pit  V.  Rivy.  Co.  84  Iowa,  71 ;  Taylor  v.  D.  H.  Canal  Co.  113 
Pa.  St  162 ;  Seymowr  v.  R.  R.  Co.  69  Vt  555. 

An  employee  of  a  railroad  who  is  engaged  in  delivering  a  car 
to  another  railroad  upon  the  latter's  tracks  in  the  regular  course 
of  business  between  the  two  companies  is  not  a  mere  licensee, 
and  the  rules  of  law  applicable  to  mere  licensees  do  not  apply  to 
hiuL  Turner  v.  B.  &  M.  R.  R.  158  Mass.  261.  See  also  Rwy. 
Co.  V.  Bodemer,  139  111.  596. 
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Mr.  Charles  C.  Cole,  Mr.  J.  J.  Darlington,  and  Mr,  B.  B. 
Behrend  for  the  appellee. 

Mr.  Chief  Justice  Ai.vey  delivered  the  opinion  of  the  Court : 

1.  With  re«pect  to  the  alleged  negligence  on  the  part  of  the 
defendant  company,  a  careful  examination  of  the  evidence  con- 
tained in  the  bill  of  exception  has  brought  us  to  the  conclusion 
that  the  court  below  committed  no  error  in  directing  a  verdict 
for  the  defendant.  There  is  no  sort  of  ground  shown  for  con- 
ti^nding  that  there  was  negligence  on  the  part  of  the  motorman 
or  conductor  in  running  the  car  at  the  time  and  place  where  the 
accident  occurred.  They  were  acting  strictly  within  the  line  ot 
their  duty,  and  did  nothing  of  whi^  the  plaintiff  could  justly 
complain.  Indeed,  we  do  not  understand  that  there  is  any  at- 
tempt to  impute  negligence  to  them.  And  it  is  conceded  that 
the  defendant  company  had  full  control  and  right  to  run  their 
cars  over  their  railroad  at  such  time,  and  over  such  of  their 
tracks,  as  they  might  deem  it  necessary  for  the  execution  of  their 
work ;  and  that  it  was  no  violation  of  duty  to  anyone  to  nm  their 
cars  upon  one  track  rather  than  another,  when  the  exigency  or 
convenience  of  the  service  undertaken  by  them  rendered  it 
proper,  in  their  judgment,  so  to  do.  In  operating  a  double  track 
railroad  the  owner  is  bound  by  no  rule  that  requires  that  he  shall 
use  the  right-hand  track  for  the  running  of  cars  in  one  direc- 
tion, and  the  left-hand  track  for  the  running  of  cars  in  the  re- 
verse direction.  He  may  run  his  cars  on  both  tracks  in  either 
direction,  as  the  needs  of  the  business  may  require.  But  it  is 
contended  that  if  there  be  change  made  in  the  operation  of 
a  railroad,  either  as  to  the  time  of  running,  or  the  change  of 
direction  of  trains  on  several  tracks,  there  should  be  notice  given 
of  such  change  to  employees  and  others  concerned,  so  tiitit  they 
may  pursue  their  course  accordingly.  This  would  certainly  be 
an  unusual  requirement,  and  one  that  might  be  very  embar^ 
rassing  in  the  operation  of  a  railroad  on  important  occasions.  AU 
parties  coming  in  contact  with  the  operation  of  a  railroad  must 
be  presumed  to  know  that  the  owner  has  entire  control  and  direo- 
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tion  of  the  course  and  manner  of  operation,  and  so  long  as  there 
be  no  contractual  obligation  or  public  duties  violated,  the  owner 
must  be  allowed  to  exercise  his  own  judgment  and  discretion  in 
the  use  of  his  property.  Where  the  accident  occurred  the  car 
was  not  at  any  stopping  place,  nor  at  any  crossing  of  either  a 
public  or  private  way,  where  signals  were  required ;  it  was  pass- 
ing where  it  was  entitled  to  an  unobstructed  right  of  way. 

The  only  principle  upon  which  the  plaintiff  could  possibly 
claim  to  recover  in  this  action  is  that  where  an  owner  of  land  in- 
duces another,  by  usage  or  otherwise,  to  enter  upon  or  pass  over 
his  premises,  such  owner  will  be  taken  to  assume  the  liability 
that  the  premises  are  safe  and  fit  for  the  purpose  for  which  they 
are  allowed  to  be  used.  In  this  case  it  may  be  assumed  that  the 
plaintiff,  as  he  was  required  to  report  at  the  barn  by  a  certain 
hour  in  the  morning  to  commence  his  daily  work,  and  there  was 
no  other  convenient  way  for  him  to  reach  the  bam,  was  in  the 
exercise  of  a  conceded  privilege,  distinguishing  him  from  a  tres- 
passer, in  passing  over  tlie  right  of  way  of  the  defendant  in  or- 
der to  get  to  the  bam.  Such  circumstances  would  seem  to  be 
within  the  principle  of  the  case  of  Bennett  v.  Louisville  &  N.  R. 
Co.  102  U.  S.  577,  26  L.  ed.  235,  and  the  cases  there  cited.  But 
this  privilege  of  passage  over  the  right  of  way  of  the  defendant 
company,  beyond  tlie  limits  of  the  city,  did  not  justify  the  plain- 
tiff in  using  the  railroad  tracks  as  a  foot  way,  and  especially  not 
in  front  of  a  moving  car,  which,  to  a  person  using  ordinary 
cftre,  could  and  ought  to  have  been  seen  at  a  distance  of  350  feet 
before  it  reached  him.  Railroad  tracks  are  never  intended  as 
foot  ways,  or  to  be  used  as  such ;  and  everj'  person  is  required  to 
take  notice  that  they  are  dangerous.  In  this  case,  the  plaintiff 
by  his  own  testimony,  and  that  of  his  witness,  the  motorman  of 
the  car,  has  shown  that  the  space  between  the  tracks  was  ample 
along  which  he  could  have  walked  in  safety,  and  without  coming 
in  collision  with  the  passing  car. 

We  discover  no  error  in  the  mling  of  the  court-  below,  and  we 
must  therefore  aihrm  the  judgment  Judgment  affirmed. 
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GOFF  t'.  THE  UNITED  STATES. 
UNITED  STATES  v.  EWING. 


Bonds;   Aotions  upon  Evidence;   Treasubt  Tbanscbipts;   Busden  of 
pBoor;  Interest  as  Damages;  Psincipal  and  Subett. 

1.  In  an  action  by  the  United  States  on  the  bond  of  an  alleged  delinquent 

disbursing  officer,  a  duly  certified  and  authenticated  transcript  from 
the  Treasury  Department  of  the  accounts  of  the  disbursing  officer, 
ofTered  in  evidence  by  the  United  States  imder  U.  S.  Rev.  Stat.  S  886, 
U.  S.  Comp.  Stat.  1901,  p.  670,  is  not  inadmissible  because  it  fails  to 
include  all  of  the  transactions  of  such  official  with  the  United  States 
during  his  term  of  service,  especially  where  it  is  the  practice  of  the 
accounting  officials  to  keep  an  acooimt  with  each  disbursing  officer  for 
each  appropriation  made  by  Congress  which  is  disbursed  by  him;  but 
only  the  transactions  connected  with  the  appropriations  for  which  such 
(^cial  is  alleged  to  be  in  default  need  be  shown  by  such  transcript. 

2.  Where,  in  an  action  on  the  bond  of  an  alleged  delinquent  disbursing 

officer  of  the  Department  of  Justice,  the  defendant  principal  testified 
that  at  the  time  his  accounts  and  books  were  taken  possession  of  by 
two  agents  of  the  Department  appointed  to  investigate  his  accounts, 
there  was  sufficient  money  in  his  safe  to  cover  the  alleged  deficiency, 
while  the  transcript  of  his  accounts  prepared  at  the  Treasury  Depart- 
ment»  and  offered  in  evidence,  gave  him  credit  for  only  a  few  dollars 
found  in  the  safe,  but  his  testimony  of  the  circumstances  surroimding 
such  surrender  of  possession  was  imsatisfactory  and  improbable,  it 
was  held  that  it  was  not  error  for  the  trial  court  to  refuse  an  instruc- 
tion to  the  jury  asked  by  the  defendants  that  the  burden  of  proof  was 
on  the  United  States  to  show  that  due  credit  had  been  given  the  de- 
fendant principal  for  the  money  and  vouchers  that  had  been  taken  from 
him,  especially  where  one  of  such  agents  (the  other  being  dead)  testi- 
fied that  only  the  money  for  which  credit  was  given  in  the  accounts 
was  found  in  the  safe. 
B.  Where,  in  an  action  on  an  official  bond  the  amount  claimed  was  $10,000, 
the  penalty  of  the  bond,  and  the  verdict  was  for  $9,303.70  with  interest 
from  January  8,  1899,  the  date  of  filing  the  declaration,  and  the  latter 
sum  with  interest  to  the  date  of  the  verdict  amounted  to  over  $16,000, 
it  was  held  to  be  error  for  the  trial  court  to  refuse  to  enter  judgment 
against  the  surety  for  the  amount  of  the  verdict,  but  instead  to  enter 
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judgment  for  $10,000  the  penalty  of  the  Ixmd;  on  the  ground  that  foi 
his  default  in  not  paying  when  the  plaintiff  became  entitled  to  receive 
the  money,  the  surety  was  liable  to  pay  interest  by  way  of  compensation 
to  the  plaintiff  for  damages  sustained  by  the  retention  of  the  money; 
following  Distriei  of  Columbia  v.  Metropolitan  A.  Co,  8  App.  D.  C.  376. 

.Nos.  lol4  and  1815.     Submitted  October  16,  1908.     Decided  November  4,  1903. 

Hearing  on  cross  appeals  from  a  judgment  of  the  Supreme 
■Court  of  the  District  of  Columbia,  on  the  verdict  of  a  jury,  in  an 
-action  by  the  United  States  on  the  bond  of  former  official. 

Modified  and  Affirmed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

These  are  cross-appeals  in  the  same  case.  On  a  former  appeal, 
when  the  case  was  before  us  (Ewing  v.  United  States,  3  App.  D. 
O.  363),  we  reversed  a  judgment  that  had  then  been  rendered 
in  favor  of  the  United  States  and  against  the  defendants  for 
the  whole  amount  claimed,  and  directed  a  new  trial.  That  new 
i;rial  has  now  been  had ;  and  the  jury  has  rendered  the  same  ver- 
•diet  as  on  the  foniier  trial  for  the  whole  amount  claimed,  $9,- 
^03.70,  with  interest  thereon  from  January  8,  1889,  the  day  of 
the  institution  of  the  suit ;  and  upon  this  verdict  judgment  has 
'leen  rendered  by  the  court  in  favor  of  the  United  States,  not 
precisely  in  accordance  with  the  verdict,  but  for  the  sum  of 
^10,000,  which  was  the  amount  of  the  penalty  of  the  bond  upon 
which  the  suit  was  instituted. 

From  this  judgment  both  parties  have  appealed — ^the  United 
"States  on  account  of  the  remission  of  the  interest,  which  would 
^nake  the  recovery  more  than  the  penalty  of  the  bond ;  and  the 
•defendants  for  alleged  errors  in  the  rulings  of  the  trial  court  at 
Hie  trial. 

The  facts  in  the  case  diifer  in  some  particulars  from  those 
"which  were  testified  to  at  the  former  trial,  as  stated  in  the  report 
in  3  App.  D.  C.  353 ;  but  the  differences  do  not  materially  alter 
the  situation  of  the  parties.  The  facts  are  in  substance  these, 
418  far  as  it  seems  to  be  necessary  to  state  them  here : 
Vol.  XXII— 33 
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On  October  23,  1882,  the  defendant,  James  M.Ewing,  was  ap- 
pointed disbursing  agent  or  disbursing  clerk  of  the  Department 
of  Justice,  and  as  such  was  required  to  give  bond  for  the  faith- 
ful performance  of  his  duties.  This  bond  he  gave,  under  date 
of  November  3,  1882,  in  the  penal  sum  of  $10,000,  with  Xathan 
Goff,  Jr.,  and  Charles  M.  B.  Harris  as  sureties,  and  thereupon 
entered  upon  the  performance  of  his  duties  and  continued  there- 
in until  May  1,  1888,  or  thereabouts.  On  April  30,  1888,  the 
Attorney-General  of  the  United  States,  in  consequence,  it  would 
seem,  of  the  failure  of  Ewing  to  render  a  satisfactory  account 
of  his  trust,  instructed  two  employees  of  the  Department,  Frank 
Strong  and  J.  W.  Nightingale,  to  proceed  on  the  following  day, 
which  was  May  1,  1888, — ^we  quote  the  language  of  the  instruc- 
tion, which  was  in  writing,  over  the  signature  of  the  Attorney- 
General, — "to  take  charge  of  the  books,  papers,  safe,  and  key  of 
General  Ewing,  disbursing  clerk,  and  with  him  make  an  exami- 
nation in  full  of  his  books  and  accounts  from  the  beginning  of 
his  official  tenn  as  such  disbursing  officer,  and  count  the  money 
on  hand  and  examine  all  vouchers  and  make  a  complete  state- 
ment of  his  account,  showing  exactly  how  he  stands  in  his  deal- 
ings and  transactions  in  connection  with  that  office;"  and  to 
report  the  result  of  their  investigation  to  him  (the  Attorney- 
General)  at  as  early  a  day  as  practicable. 

The  investigation  thus  ordered,  it  would  seem,  was  caused 
by  the  rejection  or  questioning  of  Ewing's  accounts  by  the 
Comptroller  of  the  Treasury,  and  a  claim  by  that  officer  that  he 
had  not  accounted  for  a  sum  of  $9,740.70,  afterwards  diminished 
by  the  recovery  of  some  additional  vouchers  to  the  sum  of 
$9,303.70,  the  amount  claimed  in  the  present  proceedings  to  be 
due  from  him.  In  regard  to  what  immediately  followed  this 
order  of  the  Attorney-General,  the  testimony  of  Ewing,  who  was 
a  witness  at  the  trial  on  his  own  behalf,  is  not  in  accord  with 
that  of  Strong,  who  testified  on  behalf  of  the  United  States. 
Nightingale,  it  may  be  remarked,  who  was  a  witness  for  the 
United  States  at  the  first  trial,  died  before  this  second  trial.  As 
the  occurrences  at  this  time  give  the  ground  to  the  defense  upon 
which  its  position  most  earnestly  urged  is  based,  it  seems  to  be 
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necessary  to  give  a  somewhat  detailed  statement  of  them  from 
the  reoord. 

Ewing  testified  as  follows: 

"That  on  the  8th  day  of  May,  1888,  at  about  4  o'clock  in  the 
afternoon,  which  was  the  usual  time  for  the  department  to  close, 
said  Nightingale  and  Strong  came  into  the  office  of  witness 
in  the  department,  there  being  no  person  in  the  office  at  the 
time  except  himself ;  that  they  walked  in  between  him  and  the 
safe,  which  was  open,  and  informed  him  that  by  order  of  the 
Attorney-General  they  had  called  to  take  possession  of  that  place, 
and  that  the  least  he  said  the  better,  and  to  get  right  out ;  that  he 
went  out  at  once,  leaving  the  safe  unlocked  and  wide  open ;  that 
it  was  a  combination  safe  and  nobody  had  the  combination  ex- 
cept himself ;  that  if  it  had  been  locked  no  one  could  have  opened 
it  except  himself,  except  by  force ;  that  a  day  or  two  after  this 
occurred  witness  called  at  the  department  to  see  the  Attorney- 
General,  Mr.  Garland,  but  found  that  he  was  sick,  and  that  Mr. 
Jenks  was  acting  as  the  Attorney-General  in  his  place ;  that  he 
asked  Mr.  Jenks  for  the  check  stubs  that  were  in  the  safe,  to- 
gether with  some  personal  memoranda ;  that  Mr.  Jenks  positively 
declined  to  give  them  to  him;  that  he  wanted  to  check  up  the 
stubs  to  see  if  any  mistakes  had  been  made — ^to  see  if  there  was 
any  truth  in  the  discrepancy  they  claimed ;  that  he  could  not  get 
the  stubs  and  had  never  seen  the  checks  since,  and  that  he  had 
never  seen  the  safe  since  Nightingale  and  Strong  took  possession 
of  it,  as  above  stated,  and  had  not  had  any  opportunity  to  exam- 
ine its  contents.  Being  asked  how  much  cash  there  was  in  his 
safe  at  the  time  it  was  so  taken  possession  of,  witness  said  that  he 
had  not  had  a  chance  to  balance  it  up  that  day;  that  he  had  no 
doubt  there  was  at  least  between  $0,000  and  $7,000  cash  in  the 
safe  at  that  time,  and  that  there  was  always  that  amount  there 
in  the  safe  in  cash  to  be  ready  for  every  emergency." 

He  further  testified  that  there  were  vouchers  in  the  safe  at 
the  same  time  for  various  sums  of  money  which  he  had  advanced 
to  employees  of  the  department  on  account  of  salaries  and  ex- 
penses, which  would  be  delivered  by  him  to  such  employees  at 
the  time  of  the  monthly  or  other  settlement;  and  that  he  could 
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not  give  even  an  approximate  eetimate  of  the  amount  of  these 
vouchers.  And  he  further  testified  that  he  was  positive  that  it 
was  on  the  8th  day  of  May,  1888,  that  Strong  and  Nightingale 
took  possession  of  his  office  safe;  and  that  they  did  not  at  that 
time  read  to  him  any  letter  of  the  Attorney-General. 

As  already  stated,  Nightingale  was  dead  at  the  time  of  the 
second  trial ;  but  Strong  was  living  and  testified  therein,  and  his 
story  differs  very  materially  from  that  of  the  defendant  Ewing. 
He  stated  that,  on  the  afternoon  of  the  day  of  the  order  given 
to  him  and  Nightingale  by  the  Attomey-Greneral,  which  was 
April  30,  1888,  he  and  Nightingale  called  upon  Ewing  and 
showed  or  read  to  him  the  ordor  of  the  Attorney-General ;  that 
on  the  next  day  (May  1,  1888),  he  and  Nightingale  made  their 
examination ;  that  on  this  last-mentioned  day  Nightingale  asked 
Ewing  for  the  combination  of  his  safe,  and  that  Ewing  handed 
him  a  card  with  the  numbers  on  it,  and  with  that  Nightingale 
opened  the  safe;  that  Nightingale  acted  as  spokesman  mostly; 
that  E^dng  also  gave  the  key  to  the  inside  box  qf  the  safe ;  that 
after  giving  the  combination  Ewing  left  the  office;  that  he 
(Strong)  and  Nightingale  then  proceeded  to  read  the  vouchers 
and  count  the  money ;  that  there  was  about  $32  in  cash  in  the 
safe,  and  vouchers  or  receipts  from  clerks  and  other  employees 
to  whom  small  amounts  of  money  had  been  advanced,  amounting 
in  the  aggregate  to  about  $1,667 — the  precise  amount  seems  to 
have  been  $1,668.51 ;  that  these  vouchers  or  receipts  were  deliv- 
ered to  the  persons  who  had  given  them  when  their  salaries  or 
accounts  were  settled  in  full ;  that  E^ving  was  nearly  every  day 
during  this  period  of  examination  in  a  room  on  an  upper  floor 
of  the  department  going  over  .his  accounts  with  Nightingale; 
and  that  he  was  not  denied  access  to  the  safe,  but  could  have  had 
such  access,  if  he  had  so  desired. 

It  appears  that  thereafter  for  a  considerable  time  the  effort 
went  on  both  in  the  Department  of  Justice  and  by  the  accounting 
officers  of  the  Treasury  to  settle  Ewing's  accounts;  that  he  (Ew- 
ing) was  in  frequent  communication  with  the  officers  of  both  de- 
partments for  that  purpose,  and  that,  so  far  as  the  record  before 
us  shows,  he  was  afforded  every  reasonable  facility  for  the  adjust- 
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ment  of  the  matter.  Finally,  however,  the  account  was  stated 
by  the  accounting  oflBcers  of  the  Treasury  between  him  and  the 
United  States ;  and  the  account  showed  him  to  be  in  default  to 
the  United  States  to  the  amount  of  $9,303.70.  On  his  failure  to 
make  good  this  amount  the  present  suit  was  instituted  by  the 
United  States  against  him  and  the  two  sureties  on  his  bond  on 
January  8, 1889. 

Trial  was  had,  which  resulted  in  a  verdict  and  judgment  for 
the  United  States  for  the  whole  amount  claimed,  with  interest. 
For  the  reason  stated  in  3  App.  D.  C.  353,  this  judgment  on 
appeal  was  reversed  by  this  court  and  a  new  trial  ordered.  This 
new  trial  has  now  been  had,  but  only  as  between  the  United 
States  on  the  one  side,  and  Ewing  and  one  surety,  Nathan  GoflF, 
Jr.,  on  the  other  side.  The  other  surety,  Harris,  had  died  be- 
fore this  second  trial,  and  there  was  a  discontinuance  of  the 
suit  as  to  him.  The  result  of  the  suit  is  another  verdict  for  the 
United  States  against  both  of  the  defendants  for  the  whole 
amount  claimed,  $9,303.70,  with  interest  thereon  from  January 
8,  1889,  the  date  of  the  institution  of  the  suit. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were  filed 
on  behalf  of  the  defendants ;  and  on  behalf  of  the  United  States 
there  was  a  motion  to  enter  judgment  in  accordance  with  the 
verdict  All  these  motions  were  overruled;  and  judgment  wasi 
entered  for  the  sum  of  $10,000,  the  amount  of  the  penalty  of  the 
bond,  and  without  interest 

From  this  judgment  the  defendant  GoiF  appealed.  No  appeal 
was  entered  of  record  for  the  defendant  Ewing;  and  there  was 
no  summons  and  severance  as  to  him  on  the  part  of  Goff .  Con- 
sequently there  was  a  motion  made  in  this  court  to  dismiss  the 
appeal  of  Goff.  There  was  also  a  counter  motion  on  the  part  of 
GofF,  in  which  Ewing  joined,  for  leave  to  amend  the  appeal  by 
joining  Ewing  therein.  Upon  a  showing  by  GofF  and  Ewing 
that  the  appeal  of  Ewing  had  been  taken  in  open  court,  although 
not  noted  and  not  entered  of  record  with  or  by  the  clerk,  through 
an  oversight  of  Ewing's  attorney,  the  appeal  was  allowed  to  be 
amended  so  as  to  include  both  GoflF  and  Ewing  therein,  and  the 
motion  of  the  United  States  to  dismiss  the  appeal  was  denied. 
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The  United  States  themselves  appealed  from  so  much  of  the 
judgment  as  refused  to  allow  interest  on  the  demand  in  excess  of 
the  penalty  of  the  bond. 

[On  the  trial  the  plaintiff  requested  the  court  to  give  to  the 
jury  the  following  instruction : — 

"According  to  the  tenor  of  the  bond  offered  in  evidence,  the 
defendant,  James  M.  Ewing,  and  his  sureties,  the  defendant 
Nathan  Goff,  Jr.  and  Charles  M.  B.  Harris,  now  deceased,  be- 
came liable  thereon  to  the  plaintiff  if  the  said  Ewing  did  not 
faithfully  keep  safely,  and  disburse  and  pay  out  according  to 
law,  all  sums  of  piiblic  money  placed  or  coming  into  his  hands 
from  time  to  time ;  and  the  jury  are  instructed  that  the  Treas- 
ury transcript  offered  in  evidence  by  the  plaintiff,  until  the 
same  is  overcome  by  proof,  shows  the  balance  of  public  money 
which  was  placed  or  came  into  the  hands  of  said  Ewing  which 
he  has  failed  to  disburse  and  pay  out  according  to  law ;  and,  in 
the  absence  of  evidence  to  the  contrary,  that  is  the  amount  due 
by  him  to  the  plaintiff;  and  for  that  amount  he  and  the  said 
Groff  are  liable  in  this  action,  and  the  plaintiff  is  entitled  to  the 
verdict  of  the  jury  against  the  said  defendants,  James  M.  Ewing 
and  Nathan  Goff,  Jr.  for  $9,303.70,  the  amount  of  said  balance, 
with  interest  thereon  from  the  8th  day  of  January,  1889." 

The  court  refused  to  grant  the  instruction  as  prayed,  and 
granted  it  after  adding  to  it  the  following  proviso : 

"Provided,  however,  if  you  shall  further  find  that  the  de- 
fendant Ewing  left  in  the  safe  when  the  same  was  taken  in 
charge  by  the  plaintiff^s  agents,  as  mentioned  in  evidence,  cash 
and  vouchers  for  which  credit  has  not  been  given  by  the  plaintiff 
in  its  said  accounts,  then  you  shall  allow  the  said  defendants 
for  such  sum  or  sums  inclusive  of  any  vouchers  as  you  shall  find 
from  the  evidence  were  in  said  safe  at  the  time  the  same  was 
so  taken  in  charge  by  the  plaintiff's  agents ;  but  the  burden  of 
proof  is  upon  the  defendants  in  this  cause  to  show  by  a  fair 
preponderance  of  the  evidence  that  said  defendant  Ewing  has 
not  been  allowed  in  said  accounts  the  amounts  so  claimed  by  him 
to  have  been  in  said  safe  at  the  time  the  same  was  taken  in 
charge  by  the  said  plaintiff's  agents." 
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Counsel  for  the  defendants  objected  to  the  prayer  as  asked 
and  objected  to  the  proviso,  and  also  objected  to  the  granting 
of  the  prayer  as  modified  by  the  proviso,  but  the  court  overruled 
all  the  objections  and  gave  to  the  jury  the  instruction  as  modi- 
fied, to  which  ruling  and  action  of  the  court  the  defendants  duly 
excepted. 

Thereupon  counsel  for  the  defendants  requested  the  court  to 
give  to  the  jury  each  of  the  following  six  instructions : — 

"1.  The  jury  are  instructed  that  in  order  to  entitle  the  plain- 
tiff to  a  verdict  in  this  case,  it  is  incumbent  upon  the  plaintiff 
to  satisfy  the  jury  by  a  fair  preponderance  of  the  evidence  that 
the  defendant,  James  M.  Ewing,  as  disbursing  officer  of  the 
Department  of  Justice,  received  by  authority  of  his  assign- 
ment to  duty  as  such  disbursing  officer  divers  large  sums  of  the 
public  moneys,  amounting  in  the  aggregate  to  the  sum  of  one 
million  dollars. 

"2.  The  jury  are  instructed  that  the  burden  of  proof  is  upon 
the  plaintiff  to  satisfy  the  jury  by  a  fair  preponderance  of  the 
evidence  that  the  amount  claimed  in  the  declaration  in  this  case, 
or  some  definite  part  thereof,  was  due  from  the  defendant  Ewing 
to  the  plaintiff  when  the  declaration  in  this  case  was  filed  on  the 
8th  day  of  January,  1889. 

"3.  The  jury  are  instructed  that  even  if  the  evidence  in  this 
case  satisfies  them  that  at  the  time  this  action  was  insti- 
tuted there  was  a  sum  of  money  due  from  the  defendant  Ewing 
to  the  United  States,  but  does  not  show  with  reasonable  cer- 
tainty what  that  amount  was,  their  verdict  should  be  for  the 
defendants. 

"4.  The  jury  are  instructed  that  the  transcript  which  has 
been  admitted  in  evidence  is  only  prima  facie  evidence  of  the  in- 
debtedness of  the  defendant  Ewing  to  the  United  States  which 
it  purports  to  establish,  and  if  upon  the  whole  evidence 
the  plaintiff  has  not  established  by  a  fair  preponderance  of  the 
evidence  that  said  indebtedness,  or  some  definite  part  thereof, 
actually  existed  at  the  time  this  action  was  brought,  their  verdict 
should  be  for  the  defendants. 

"5.     The  jury  are  instructed  that  if  they  find  from  the  evi- 
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dence  that  the  defendant  Ewing  was  removed  from  his  positioni 
as  disbursing  officer  by  the  Attorney-General  on  or  about  the- 
8th  day  of  May,  1888;  that  at  the  same  time,  by  direction 
of  the  Attorney-General,  officers  of  the  Department  of  Justice- 
took  possession  of  the  office  of  said  defendant  Ewing  and  of  the^ 
safe  in  said  office  in  the  Department  of  Justice  and  the  contents^ 
of  said  safe  in  said  department;  that  among  such  contents  so- 
taken  possession  of  were  money  held  by  said  Ewing,  as  such  dis- 
bursing officer,  and  vouchers  representing  proper  disbursementB- 
by  said  Ewing  of  cash  which,  as  disbursing  officer,  he  had  there- 
tofore had  in  such  safe ;  that  the  contents  of  the  safe  were  there- 
upon removed  by  such  officers  in  the  absence  of  said  Ewing  and 
without  affording  him  any  opportunity  to  be  present ;  then  the^ 
jury  are  further  instructed  that  it  is  incumbent  upon  the  plaintiff' 
in  this  case  to  satisfy  the  jury  by  a  fair  preponderance  of  the  evi-^ 
dence  that  the  defendant  Ewing  in  the  settlement  of  his  accounts- 
by  the  accounting  officers  of  the  Treasury  Department  received 
credit  for  all  such  money  remaining  in  said  safe  when  said  Ew- 
ing was  so  removed  and  for  the  amounts  represented  by  such 
vouchers;  and  unless  the  jury  are  satisfied  by  a  fair  preponder- 
ance <ff  the  evidence  that  such  credit  has  been  given,  their  ver- 
dict should  be  for  the  defendants. 

"6.  The  jury  are  instructed  that  the  entry  in  the  transcript 
in  evidence  relating  to  the  alleged  deposit  to  the  credit  of  the: 
defendant  Ewing  as  disbursing  officer  by  a  person  named  Night- 
ingale is  not  competent  evidence  for  the  consideration  of  the- 
jury  as  to  the  amount  that  was  so  deposited  by  said  Nightingale^, 
or  as  to  the  amount  of  money  that  was  in  the  safe  of  the  de- 
fendant Ewing  when  it  was  taken  possession  of  by  officers  of 
the  Department  of  Justice,  at  the  time  of  his  removal." 

The  court  granted  the  second  of  said  instructions,  but  refused' 
to  give  to  the  jury  the  others,  numbered  respectively  1,  3,  4,  5^. 
and  6.  To  the  refusal  of  the  court  to  grant  each  of  said  in- 
structions numbered  1,  3,  4,  5,  and  6  separate  and  several  ex- 
ceptions were  taken  by  the  defendants. — ^Reporteb.] 

Mr.  A.  8.  Worthington  for  the  surety  Nathan  Goff,  Jr. : 

1.     TV.c  transcript  was  not  competent  evidence  because  it^ 
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shows  on  its  face  that  it  is  not  a  complete  but  a  fragmentary 
statement  of  Ewing^s  account  V.  8.  v.  Walter  Jones,  8  Peters, 
375,  cited  with  approval  by  the  Supreme  Court  of  the  United 
States  in  Hoyt  v.  U.  S.  10  How.  133 ;  Bi-uce  v.  U.  8,  17  How. 
437 ;  U.  8.  v.  Oaussen,  19  Wall.  198 ;  U.  8.  v.  Pinson,  102  U.  S. 
548;  Moses  v.  U.  8.  166  U.  S.  571-598.  From  these 
cases  it  will  be  seen  that  the  Supreme  Court  of  the  United 
States,  ever  since  the  case  of  U.  8.  v.  Jones,  8  Peters,  376,  has 
consistently  held  that  the  "transcript  from  the  books  and  pro- 
ceedings of  the  Treasury  Department"  referred  to  in  the  statutes 
governing  this  subject  means  a  statement  of  the  whole  account 

In  a  suit  between  individuals  on  an  open  account,  no  one 
would  think  of  offering  in  evidence  a  part  of  the  account  and 
suppressing  the  rest  It  must  be  supposed  that  Congress  in- 
tended that  the  transcript  which  was  to  be  made  evidence  was  a 
ox)mplete  and  not  a  partial  statement — not  complete  in  the  sense 
of  setting  out  every  detail  of  the  money  transactions  involved, 
but  in  the  sense  of  including  them  all  in  some  form. 

That  this  transcript  presents  only  parts  of  Ewing's  trans- 
actions as  disbursing  officer  there  can  be  no  doubt  The  appro- 
priations for  the  Department  of  Justice  for  the  fiscal  years 
ending  from  July  30,  1883,  to  July  30,  1889,  covering  the  en- 
tire period  of  Ewing's  service  as  disbursing  clerk,  will  be  found 
in  22  Stat  253,  254,  268,  334,  335,  336,  662,  586,  629,  630, 
631 ;  23  Stat  192,  193,  248,  249,  256,  261,  424,  466,  510,  511 ; 
24  Stat  207,  208,  261,  254,  273,  540,  541,  630,  631 ;  25  Stat 
14,  15,  28,  56,  57,  160,  293,  294,  543,  544. 

In  each  year,  of  course,  there  is  an  appropriation  for  the 
salaries  of  the  Attorney-General  and  his  subordinates  and  clerks ; 
yet  the  only  reference  in  Exhibits  A,  C,  and  D  to  this  appro- 
priation  is  the  first  item  in  each  of  them :  "Salaries  Department 
of  Justice,  1886,  $212.38." 

Comparatively  few  of  the  numerous  appropriations  for  any 
of  the  fiscal  years  in  question  figure  in  these  exhibits  at  alL  Thus 
for  the  year  1883  (which  means  the  fiscal  year  ending  June  30, 
1883)  but  four  appropriations  are  referred  to — repairs  to  court- 
house, Washington,  D.  C,  $6.72  (a  credit  item) ;  constructing 
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elevator  and  repairing  and  furnishing  building,  Department  of 
Justice,  1883  to  1884,  $6.03;  support  of  convicts,  1883, 
$616.99;  support  of  prisoners.  United  States  courts,  1883, 
$1,116.54;  miscellaneous  expenses,  1883,  $3,605.80. 

This  appropriation  for  miscellaneous  expenses  figures  in  only 
three  years — 1882,  1883,  and  1884.  As  the  fiscal  year  1882 
ended  on  June  30,  1882,  more  than  four  months  before  Ewing 
became  disbursing  officer,  it  is  not  apparent  why  an  appropria- 
tion for  that  year  should  enter  in  this  account  at  all,  and  the 
transcript  gives  no  explanation. 

The  appropriation  which  figures  most  frequently  in  these  ex- 
hibits is  that  for  contingent  expenses  for  Department  of  Justice, 
items  relating  to  which  for  the  fiscal  years  1884,  1885,  1886, 

1887,  and  1888  will  be  foimd  in  Exhibit  A.  Why  the  fiscal 
year  1883  is  omitted  is  not  explained.  Exhibit  A  contains 
seventeen  separate  items  relating  to  this  appropriation  for  con- 
tingent expenses.  Department  of  Justice,  while  each  of  the  Ex- 
hibits C  and  D  contains  only  four  such  items.  Yet  the  head- 
ing of  each  of  these  exhibits  is  the  same — "Balance  on  account 
of  James  M.  Ewing,  late  disbursing  clerk.  Department  of 
Justice,  as  shown  by  the  book  of  the  register  of  the  Treasurer  this 
date."     Exhibits  A  and  C  have  the  same  date,  September  1, 

1888,  while  Exhibit  D  is  dated  April  12, 1893. 

Without  pursuing  this  matter  further,  it  is  indisputable  that 
these  statements  do  not  contain  one  item  in  ten,  and  perhaps 
not  one  item  in  a  hundred,  of  Ewing's  accounts  as  disbursing 
clerk.  The  replication  of  the  United  States,  in  which  for  the 
first  time  was  set  forth  the  alleged  breach  of  the  condition  of 
the  bond  in  suit,  charges  that  Ewing  during  his  term  of  office 
received  from  the  government  "divers  large  sums  of  the  public 
moneys,  amounting  in  the  aggregate  to  one  million  dollars  of  said 
moneys."  It  is  for  the  alleged  balance  due  on  account  of  these 
transactions  involving  a  million  dollars  that  the  government 
seeks  to  recover  $9,303.70.  These  exhibits,  even  when  taking 
into  consideration  that  they  set  forth  only  alleged  balances  due, 
account  for  but  a  small  proportion  of  the  whole  amount  of  monej 
which  Ewing  received,  and  necessarily  there  are  omitted  also 
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hundreds  of  credit  items.  Indeed^  in  the  making  up  of  this 
transcript  the  accounting  officers  have  not  pretended  to  furnish 
a  complete  statement  of  Ewing's  accounts.  They  have  segregated 
here  and  there  particular  appropriations  for  particular  years,  as 
to  most  of  which  they  show  that  he  is  debtor  to  the  government 
and  as  to  a  few  of  them  they  show  that  he  is  a  creditor.  Where 
the  balance  would  be  if  the  omitted  items  on  each  side  of  the 
account  were  set  forth,  it  is  impossible  to  say.  The  case  squarely 
presents  the  question  whether  in  the  trial  of  cases  of  this  kind 
the  transcript  which  the  government  always  relies  upon  shall 
be  made  up  in  accordance  with  the  obvious  meaning  of  the 
statute  governing  the  subject,  and  with  the  repeated  decisions 
of  the  Supreme  Court  of  the  United  States,  or  shall  conform 
only  to  the  view  which  the  accounting  officers  seek  to  establish 
for  the  convenience  of  themselves  and  their  clerks. 

2.  The  transcript  was  inadmissible,  because  on  its  face  it 
appears  to  be  made  up  in  part  of  items  which  could  not  be  with- 
in the  personal  knowledge  of  the  accounting  officers,  and  which 
did  not  relate  to  the  ordinary  transactions  of  the  Treasury  De- 
partment. U.  S.  V.  liufard,  8  Peters,  12-28 ;  Hoyt  v.  U.  S.  10 
Howard,  109-132. 

3.  The  Treasury  transcript  was  inadmissible  because  it  is 
unintelligible.  Swing  v.  17.  S.  8  App.  D.  C.  358 ;  17.  8.  v.  Oaus- 
sen,  19  Wall.  198. 

4.  Even  if  such  a  transcript  was  technically  competent  evi- 
dence, the  jury  could  not  properly  be  compelled  to  find  a  verdict 
based  upon  it,  even  in  the  absence  of  evidence  to  meet  it  Botli 
in  the  instruction  requested  by  counsel  for  the  United  States 
as  modified  by  the  court,  and  in  the  general  charge  to  the  jury, 
the  jury  were  told  that  this  transcript  entitled  the  plaintiff  to 
a  verdict  in  the  sum  of  $9,303.70,  with  interest,  unless  its  effect 
was  overcome  by  evidence  submitted  on  behalf  of  the  defendants. 

Everything  that  has  been  urged  above  against  the  admissibility 
of  this  transcript  is  now  reiterated  in  support  of  the  second  and 
third  assignments  of  error.  The  decisions  of  the  Supreme  Court 
of  the  United  States,  relied  upon  by  counsel  for  the  United  States 
to  sustain  the  ruling  of  the  trial  court  in  this  case  now  under 
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consideration,  hold  only  that  where  the  transcript  contains  a 
full  statement  of  the  officer's  account  and  is  properly  made  up 
it  makes  out  a  prima  facie  case  for  the  government  There  i& 
no  case  which  holds  that  putting  in  evidence  such  a  garbled  and 
confused  set  of  statements  as  compose  the  transcript  offered  in 
this  case  fulfils  the  requirement  of  §  886  and  requires  the  court 
to  "grant  judgment"  upon  it. 

5.  The  transcript  was  not  competent  evidence  as  to  the 
amount  of  money  that  was  in  the  safe  of  the  defendant  Ewing 
when  he  was  removed,  or  even  as  to  the  amount  of  money  that 
Nightingale  deposited  in  the  Treasury.  The  only  evidence  in 
the  case  as  to  the  cash  that  was  left  in  the  safe  when  Ewing  was 
turned  out  of  his  ofiice  was  his  own  statement  that  there  was 
always  between  $0,000  and  $7,000  in  cash  in  the  safe,  and  that 
of  the  government's  witness  Strong  on  the  same  subject,  which 
it  was  claimed  tended  to  show  "that  the  cash  and  collected 
vouchers"  amounted  to  $1,667.  Strong's  evidence  on  this  sub- 
ject, however,  was  rendered  valueless,  because,  on  cross-examina- 
tion, he  admitted  that  it  was  Nightingale  who  counted  the 
money.  Nightingale  died  in  1897.  No  statement  or  report 
signed  by  him  was  offered  in  evidence  or  produced,  yet  the  court 
refused  to  instruct  the  jury  that  the  mere  entry  of  a  memo- 
randum on  the  transcript  indicating,  but  not  plainly  stating,  that 
Nightingale  had  deposited  to  the  credit  of  Ewing  on  the  16th 
day  of  June,  1888,  the  sum  of  $1,668.51  was  not  competent 
evidence  against  the  defendants  as  to  the  amount  of  money  that 
was  in  the  safe  when  Nightingale  took  possession  of  it 

If  testimony  had  been  offered  tending  to  show  that  Nightin- 
gale had  told  the  accounting  officers  that  he  found  in  the  safe 
only  a  certain  amount  of  money,  or  even  if  he  had  written  them. 
a  letter  to  that  effect,  evidence  of  such  a  statement  or  the  writ- 
ing of  such  a  letter  would  clearly  be  incompetent  as  hearsay; 
yet  the  trial  court  has  ruled  in  this  case  that  the  fact  that  Night- 
ingale deposited  a  certain  sum  of  money  to  the  credit  of  Ewing 
is  competent  evidence  that  that  was  the  amount  of  money  he 
found  in  the  safe. 

6.     The  court  below  held  that  on  the  testimony  in  the  case  it 
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was  for  the  jury  to  say  whether  in  the  Treasury  transcript  Ew- 
ing  was  given  credit  for  all  the  cash  and  Touchers  which  were 
in  the  safe  when  he  was  turned  out  of  his  office.  The  only  ques- 
tion that  arose  in  this  part  of  the  case  was  as  to  whether  it 
was  incumbent  upon  the  defendants  to  satisfy  the  jury  by  a  fair 
preponderance  of  the  evidence  that  credit  had  been  given  Ewing 
in  the  transcript  for  all  the  cash  and  vouchers  which  he  left  in  the 
safe,  or  whether  it  was  upon  the  government  to  satisfy  the  jury 
that  full  credit  in  that  regard  had  been  given  Ewing  in  his  ac- 
counts. On  this  point  the  court  ruled  against  the  defendants. 
The  question  presented  by  these  assignments  of  error  is  sub- 
stantially this :  A  principal  employs  an  agent  and  places  in  the 
hands  of  the  agent  money  of  the  principal,  which  the  agent  is 
authorized  and  required  to  expend  from  time  to  time  in  the  per- 
formance of  the  duties  of  the  agency.  Without  notice  or  warn- 
ing, the  principal,  through  another  representative  carrying  out 
iiis  instructions,  removes  the  agent  and  takes  possession  of  the 
office,  papers,  vouchers,  and  cash  of  the  agency.  The  agent  is 
ordered  out  of  the  office,  and  no  opportunity  is  afforded  him  to 
ascertain  what  money,  papers,  or  vouchers  have  so  passed  from 
his  custody  into  the  hands  of  his  principal.  The  principal  sues 
the  agent,  alleging  that  he  had  received  money  in  excess  of  what 
he  had  properly  expended,  and  that  while  some  vouchers  and 
some  cash  had  been  taken  possession  of  by  the  representative  of 
the  principal  when  the  agent  was  removed  and  ejected,  that  did 
not  make  up  the  entire  deficiency.  The  agent  denies  the  in- 
debtedness and  the  case  comes  to  trial.  It  then  appears  that  the 
person  who  counted  the  cash  is  dead,  and  the  principal  has  no 
evidence  on  that  subject,  except  that  a  month  after  the  removal 
of  the  agent  the  deceased  witness  had  paid  over  a  certain  amount 
to  the  principal  to  be  applied  to  the  credit  of  the  agent  It  ap- 
pears further  that  a  list  of  the  agent's  vouchers  had  been  made 
by  the  deceased  witness  at  the  time  they  were  taken  possession 
of,  but  that  the  list  and  all  the  agent's  checks  and  check  stubs 
and  other  papers  had  been  lost  by  the  principal  between  the 
time  he  had  caused  them  to  be  taken  possession  of  and  the  date 
of  the  trial.     The  agent  testifies  that  all  the  money  which  ho 
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did  not  expend  in  the  performance  of  his  duties  was  represented 
by  cash  and  vouchers  in  his  safe  when  the  principal  took  charge 
of  it,  but  that  he  cannot  remember  how  much  of  it  was  in  cash 
or  how  much  of  it  was  in  vouchers,  or  what  the  vouchers  were. 

We  respectfully  submit  that  a  mere  statement  of  the  case  leads 
irresistibly  to  the  conclusion  that  under  such  circumstances  it 
would  be  the  duty  of  the  principal  to  show  in  the  first  instance 
that  he  has  given  his  agent  credit  for  the  money  and  vouchers 
that  he  caused  to  be  taken  from  him,  and  that  if,  by  reason  of 
the  death  of  a  witness  and  the  loss  of  papers  by  the  principal, 
it  has  become  impossible  to  show  what  that  amount  was,  the 
principal  must  bear  the  loss  and  not  the  agent 

On  this  subject  counsel  for  the  United  States  at  the  trial  relied 
upon  a  series  of  cases  in  the  Supreme  Court  which  were  reviewed 
and  affirmed  in  a  case  decided  by  that  court  at  its  last  term — 
Smythe  v.  U.  8.  188  U.  S.  156.  Those  cases  hold  that  a  dis- 
bursing officer  of  the  government  is  liable  for  funds  of  which 
he  has  been  deprived  by  theft,  or  robbery,  or  fire,  without  any 
fault  on  his  part,  and  that  in  general  he  is  liable  for  money  or 
property  received  by  him  in  his  official  capacity,  unless  he  has 
been  deprived  of  it  by  the  act  of  God  or  a  public  enemy.  But 
manifestly  these  decisions  do  not  touch  the  question  which  is  in- 
volved in  the  present  case.  They  all  relate  to  a  loss  sustained 
by  the  officer  through  the  acts  of  third  persons.  Here  the  monej 
which  was  unaccounted  for  was  money  which  was  taken  from  the 
officer  by  the  government  itself.  It  was  the  Attorney-General 
who  detailed  Ewing  to  act  as  disbursing  officer,  and  it  was  the 
Attorney-General  who  removed  him.  In  doing  this  he  was  act- 
ing for  and  in  behalf  of  the  President  Williams  v.  U,  8,  1 
How.  298 ;  Wilcox  v.  Jackson,  13  Pet  513 ;  Hegler  v.  Faulkner, 
153  U.  S.  117. 

A  few  days  after  Ewing's  enforced  resignation  his  successor 
was  appointed  and  took  possession  of  the  same  room  and  of  the 
same  safe  which  Ewing  as  disbursing  officer  had  occupied  and 
used.  There  was  no  proof  and  no  offer  of  evidence  showing 
what,  if  any,  part  of  the  assets  in  Ewing's  safe  went  into  the 
•^ands  of  his  successor. 
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The  ruling  of  the  trial  court  as  to  the  ejffect  of  the  tranjwript 
and  the  burden  of  proof  had  the  effect  of  requiring  Swing's 
fc^urety  to  do  what  was  impossible,  while  at  the  same  time  they 
enabled  the  United  States,  by  losing  or  keeping  back  evidence, 
to  obtain  a  verdict  without  making  any  showing  at  all  to  the 
jury  on  the  real  point  in  controversy. 

7.  The  court  below  erred  in  giving  the  jury  the  absolute  in- 
btruction  that  if  they  foimd  for  the  plaintiff  they  should  allow 
it  interest  from  the  8th  day  of  January,  1889 — ^the  date  of  the 
filing  of  the  declaration  in  the  case.  There  can  be  no  question 
that  by  the  common  law  in  cases  of  this  class  interest  was  not  to 
be  allowed  by  the  jury  as  a  matter  of  right,  but  at  the  most 
might  be  included  in  their  verdict  in  their  discretion.  De  Havil- 
land  V.  BowerbanJCj  1  Camp.  50 ;  Pdge  v.  Newman,  9  B.  &  0. 
378 ;  Poster  v.  Weston,  C  Bing.  709.  It  seems  to  have  been  the 
law  in  Maryland  always  that  interest  could  not  be  claimed  as 
a  matter  of  right,  unless  there  was  an  express  promise  to  pay  it 
or  a  course  of  business  between  the  parties  from  which  such  a 
promise  must  be  implied,  and  that,  at  most,  the  allowance  of 
interest  was  discretionary  with  the  jury,  Richardson  v.  State, 
2  Gill,  439;  Karthaus  v.  Owings,  2  G.  &  J.  430;  Newson  v. 
Douglass,  7  H.  &  J.  417;  Baltimore  City,  &c»  R.  Co.  v.  Sewell, 
37  Md.  443 ;  Curtis  v.  Gibney,  59  Md.  131-156 ;  Kirk  v.  Grant, 
67  Md.  418.  That  this  was  the  law  of  Maryland,  and  that  by 
virtue  of  §  1  of  the  act  of  Congress  of  February  27, 1801,  2  Stat. 
103,  it  became  the  law  of  the  District  of  Columbia,  is  expressly 
stated  by  the  Supreme  Court  of  the  United  States  iaW.d  0.  R, 
Co.  V.  Harmon,  147  U.  S.  571-585. 

There  is  little  to  be  found  on  this  point  in  the  law  reports  of 
this  District,  for  the  reason  doubtless  that  the  law  on  the  subject 
was  settled  from  the  beginning,  and  there  was  no  occasion  for 
judicial  determination  in  regard  to  it  See,  however,  Kil- 
lingly  v.  Taylor,  1  Cr.  C.  C.  (1802);  Hartman  y.  Ruby, 
16  App.  D.  C.  45-56 ;  Manogue  v.  Kearney,  19  App.  D.  0. 
448,  in  which,  it  would  seem  the  Maryland  rule  is  followed.  If 
we  are  to  look  at  the  decisions  of  the  courts  in  Ais  country  else- 
where than  in  Maryland  and  the  District  of  Columbia  as  to  the 
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law  bearing  upon  the  subject  of  the  allowance  of  intsreflt,  wo 
find  an  extraordinary  variety  of  conclusions.  See  16  A.  and 
Eng.  Ency.  of  Law  (2d  ed.),'^page  992;  White  v.  Miller,  78  K 
Y.  393,  394— iOO.  Other  leading  cases  which  hold  that  even  in 
actions  based  on  contract  where  the  payment  of  interest  is  not 
a  part  of  the  contract,  if  allowed  at  all,  it  is  allowed  only  at  the 
discretion  of  the  jury,  are  the  following:  Shipman  v.  State,  44 
Wisconsin,  458-462;  Schamberg  v.  Auxier,  101  Ky.  294;  Hen- 
derson V.  Machine  Shops,  86  Ky.  675 ;  Cobum  v.  Goodall,  72 
Cal.  498-509 ;  Smith  v.  Velie,  60  N.  Y.  106-111 ;  Flake  v.  Car- 
son,  83  111.  518;  Close  v.  Fields,  13  Tex.  623;  Tyson  v.  Sander- 
son,  45  Ala.  364-369 ;  Newell  v.  Oriswold,  6  Johns,  45. 

8.  As  to  the  appeal  of  the  United  States  involving  the  ques- 
tion whether  in  any  event  the  judgment  on  a  penal  Ixmd  in  this 
District  can  exceed  the  penalty  of  the  bond,  there  is  no  question 
at  this  date  that  by  the  common  law  of  England,  in  a  suit  on  a 
penal  bond  the  obligors  cannot  be  required  to  pay  more  than  the 
penalty  of  the  bond.  Chronologically  arranged,  the  English  de- 
cisions so  holding  are  as  follows :  Davis  v.  Curtis,  1  Chan.  Cas. 
226  (1674)  ;  Jevon  v.  Bush,  1  Vernon,  342  (1685)  ;  Stewart  v. 
Rumball,  2  Vernon,  509  (1705) ;  Bromley  v.  Ooodere,  1  Atk. 
75  (1743)  ;  Orosvenor  v.  CooJc,  1  Dickens,  306  (1757) ;  Oibson 
V.  Egerton,  1  Dickens,  408  (1769)  ;  Knight  v.  McLean,  1  Dick- 
ens, 516  (1775) ;  Tew  v.  Earl  of  WinteHon,  3  Brown  Chan- 
cery, 489  (1792),  per  Ix)rd  Thurlow;  WUde  v.  Clark- 
son,  6  T.  E.  303  (1794),  per  Lord  Kenyon;  Clarke  v.  Seton,  6 
Vesey,  Jr.  411-414  (1801)  ;  Hefford  v.  Alger,  1  Taunt  218- 
220  (1808),  per  Lord  Mansfield;  Dandridge  v.  Corden,  8  C.  & 
P.  12  (1827),  per  Lord  Tenterden;  Hughes  v.  Wynne,  1  Mylne 
&  Keen,  21-25  (1832)  ;  Walters  v.  Meredith,  3  Y.  &.  C.'264 
(1838).  See  also  Wilmer  v.  Harris,  5  H.  &  J.  1 ;  State  v.  Way- 
man,  2  G.  &  J.  254-278-279;  Ing  v.- State,  8  Md.  287-293- 
295 ;  Maulsby  v.  Tabler,  41  Md.  236 ;  Oott  v.  State,  44  Md.  337 ; 
Mayor  of  Baltimore  v.  Williams,  6  Md.  235-238-265 ;  Koontz 
V.  Nabb,  16  Md.  549-555 ;  Greenwood  v.  Greenwood,  28  Md. 
369;  see  also  Cathcart  v.  Robinson,  5  Peters,  280;  Farrar  v. 
United  States,  5  Peters,  375-385;  Lawrence  v.  United  States,  2 
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McLean,  581 ;  Bank  v.  Magill,  1  Paine,  661-669 ;  United  States 
V.  Cutter,  2  Curtis,  617-629.  Fraser  v.  Little,  13  Mich.  195, 
will  be  found  a  very  strong  opinion  in  favor  of  the  rule  limiting 
judgments  against  sureties  on  penal  bonds  to  the  amount  of  the 
penalty,  and  prohibiting  the  allowance  of  interest  when  such  an 
aiUowance  will  result  in  a  judgment  greater  than  the  penalty. 
<\nother  instructive  case  to  the  same  effect  is  Freeman  v.  People, 
34  111.  153,  154.  Other  leading  cases  adopting  the  same  rule  are 
Bonsall  v.  Taylor,  1  McCord,  503 ;  Farrar  v.  Christy's  Adrnrs, 
M  Mo.  474 ;  Showles  v.  Freeman,  81  Mo.  540,  544 ;  Ehea  v.  Mc- 
{Jorhle,  11  Heisk.  415,  and  Tyson  v.  Sanderson,  45  Alabama, 
564-369;  Backus  v.  Ins,  Co.  4  Ohio,  Decisions,  reprint,  518. 
See  also  Clark  v.  Bush,  3  Cowen,  151-158 ;  Lyon  v.  Clark,  8  N. 
Y.  148-153 ;  Brainard  v.  Jones,  18  K  Y.  35-36-37 ;  Beers  v. 
Shannon,  73  N.  Y.  302  ;  Polhemus  Printing  Company  v.  H alien- 
beck,  46  App.  Div.  563 ;  Sachs  v.  Ameriam  Surety  Company,  72 
App.  Div.  60-66. 

The  result  is  that  after  many  years  of  conflicting  decisions  the 
legislature  of  New  York  has  brought  the  law  of  that  State  back 
to  the  precise  point  where  we  find  that  it  had  already  been  estab- 
lished in  the  Federal  courts  by  the  decisions  of  the  Supreme 
dourt  in  the  case  of  Farrar  v.  United  States,  5  Peters,  373-385, 
and  in  Ives  v.  Merchants  National  Bank,  12  Howard,  159. 

Mr.  Andrew  B.  Duvall,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Columbia,  for  the  United  States : 

There  is  an  apparent  conflict  of  authority  as  to  the  right 
•of  the  obligee  in  a  penal  bond  to  recover  interest  beyond  the 
penalty.  The  text  books  state  the  doctrine  to  be  that  interest  in 
'Certain  cases  may  be  recovered  against  the  surety  in  excess  of  the 
penalty  of  the  bond.  The  weight  of  authority  in  the  United 
States,  as  well  as  the  reason  therefor,  sustains  the  doctrine  that 
there  may  be  such  recovery.  2  Greenlf.  Evid.  §  263,  and  cases 
cited ;  ^f urf ree  on  Official  Bonds,  par.  689 ;  Throop  on  Public 
Officers,  §  294;  16th  Am.  and  Eng.  Enc.  of  Law  (2d  ed.),  1009. 
The  list  of  cases  cited  in  the  last  book  by  no  means  exhausts  the 
Vol.  XXII— 34 
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authorities.  The  only  case  from  a  Federal  court  there  men- 
tioned is  Arnold  v.  U.  8.  9  Cr.  104.  The  additional  Federal 
cases  are :  V,  8.  v.  Arnold,  1st  Gall.  360 ;  Z7.  8.  v.  Qumey,  4th 
Cr.  333 ;  U,  8.  v.  HUh,  4th  Cliff,  618 ;  Bank  of  U.  8.  v.  McOUl 
Ist  Paine  661,  (affirmed,  12th  Wheat  514) ;  BlewUt  v.  Cable 
By.  Co.  51  Fed.  Rep.  625-628 ;  V.  8.  v.  Meeker,  26  Fed.  Cases, 
1234 ;  Perii  v.  Wallace,  2  Dall.  252  (1  Coop.  370).  A  valuable 
discussion  of  the  question  whether  the  liability  of  the  surety  i& 
limited  to  the  amount  of  the  penalty  of  the  bond  is  found  in  a 
note  to  Oriffith  v.  Bundle  (55  Lawyers'  Reports,  Annotated, 
381),  where  the  matter  is  treated  historically,  and  an  attempt  is 
made  to  classify  the  conflicting  cases.  The  annotator  states 
(382)  that  the  early  rule,  however,  still  followed  to  some  extent 
in  England,  has  very  little  support  in  this  country,  and  the  prac- 
tice in  most  jurisdictions  has  been  done  away  with  of  taking 
a  judgment  in  form  for  the  penalty  and  issuing  execution  for 
actual  damages. 

The  reasons  for  the  modem  rule  allowing  interest  are  shown 
from  the  authorities  cited  (384,  et  seq.)  to  be  that  the  interest 
is  recoverable  as  damages  for  the  detention  of  the  debt,  the  whole 
amount  of  the  penalty  being  then  a  debt  demandable  of  the 
sureties;  that  the  penalty  of  the  bond  covers  the  misconduct  of 
the  principal,  while  the  interest  allowed  on  the  penalty  is  for 
the  misconduct  of  the  sureties  for  the  delay  in  payment;  that  if 
the  obligee  gets  the  amount  of  the  penalty  when  it  is  due  he 
p:ets  all  the  contract  provides,  but  if  he  gets  it  later  he  gets  less 
than  the  contract  provides ;  interest  should  therefore  be  added  for 
the  detention  to  make  it  equivalent  at  the  date  of  the  breach  so 
that,  in  effect,  the  damages  do  not  exceed  the  penalty. 

The  modem  mle  is  applied  to  appeal  bonds  (388),  citing 
Ives  V.  Merchants  Bank,  12  How.  159;  to  guardians'  bonds 
(892),  treasurers',  collectors',  and  paymasters'  bonds  (393). 
The  conclusion  reached  by  the  annotator  after  an  extended  review 
of  the  authorities  (395)  is  that  the  doctrine  is. "steadily  gaining 
ground  that  the  surety  is  liable  for  interest  in  excess  of  the  pen- 
alty in  his  bond  if  the  damages  exceed  it,  where  he  has  delayed 
payment  after  receiving  notice  of  default.     *     ♦     *     "Many 
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cases  have  been  found  with  relation  to  nearly  every  one  of  the 
different  classes  of  bonds  in  which  interest  has  been  allowed,  and 
it  may  be  safe  to  assume  that  the  rule  of  allowance  will  be,  if  it 
is  not  already,  the  prevailing  rule." 

A  surety  is  bound  to  the  full  extent  of  his  express  contract 
and  the  legal  effect  of  it.  It  is  submitted  that  the  cases  limiting 
recovery  to  the  amount  of  the  penalty  deny  the  legal  effect  of 
the  contract;  for  the  penalty  is  recoverable  by  the  express  con- 
tract of  the  parties,  and  the  damages,  estimated  at  the  lawful 
interest  on  the  penalty,  are  the  legal  effect  of  the  contract.  No 
question  is  ever  made  as  to  the  allowance  of  costs  when  the  judg- 
ment equals  the  penalty,  but  it  is  quite  as  illogical  under  the  cir^ 
cumstances  to  deny  interest  as  it  would  be  to  deny  costs.  In 
principle  they  stand  on  the  same  basis. 

Upon  a  careful  consideration  of  the  Federal  cases  it  will  be 
seen  that  there  is  in  them  no  real  conflict  upon  the  subject  of 
the  extent  of  liability.  See  United  States  v.  Arnold,  1  Gall. 
360,  aflirmed  in  th«  Supreme  Court  in  Arnold  v.  U.  8.  9th  Cr. 
104 ;  Z7.  S.  V.  Gumcy,  4  Cr.  333 ;  Bank  of  U.  8.  v.  McOill  et  al. 
1  Paine,  661,  aflirmed  in  12  Wheat  514 ;  Blewett  v.  Cable  By. 
Co.  51  Fed.  Rep.  625;  J7.  8.  v.  Meeker,  26  Fed.  Cases,  1234; 
Bechtel  v.  U.  8.  101  U.  S.  197 ;  U.  8.  v.  CuHis,  100  U.  S.  119 ; 
U.  8.  V.  Denvir,  106  U.  S.  536;  U.  8.  v.  Knowles,  106  U.  S. 
537 ;  The  Wana,  95  U.  S.  612 ;  IvesY.  Merchants  Bank,  12  How» 
164;  District  of  Columbia  v.  Railroad  Company,  8  App.  D.  C. 
376. 

But  in  addition  to  these  authorities,  the  Supreme  Court  in  its 
latest  utterance  on  the  subject  explicitly  declares  that  the  pro- 
vision of  §  3624,  United  States  Revised  Statutes  (1  Stat.  512), 
that  interest  is  chargeable  on  any  unpaid  balance  due  from  an 
officer  accountable  for  public  moneys — "is  mandatory,  and  the 
sureties  on  the  bond  must  be  held  to  have  signed  it  in  view  of  the 
requirement  as  to  the  date  from  which  the  interest  should  be 
computed."    8mythe  v.  17.  8.  188  U.  S.  156. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

There  are  numerous  assignments  of  error,  but  there  are  onlv 
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three  questions  in  this  case  that  require  serious  consideration  by 
us.  They  are :  (1)  That  of  the  admissibility  in  evidence  of  the 
transcript  from  the  Treasury  Department  that  was  offered  on  be- 
half of  the  United  States  to  show  the  state  of  the  account  of  the 
defendant  Ewing;  (2)  that  of  the  burden  of  proof  as  to  the 
contents  of  the  safe  of  the  defendant  Ewing  at  the  time  at  which 
it  was  seized  by  Strong  and  Nightingale  under  the  order  of  the 
Attorney-General,  and  (3)  the  question  of  the  allowance  of  in- 
terest in  the  judgment  beyond  the  expressed  penalty  of  the  bond. 

1.  Section  886  of  the  Revised  Statutes  of  the  United  States, 
U.  S.  Comp.  Stat  1901,  670,  provides  that,  when  suit  is  insti- 
tuted by  the  United  States  in  any  case  of  delinquency  of  any 
person  accountable  for  public  money,  a  transcript  from  the 
books  and  proceedings  of  the  Treasury  Department,  duly  certi- 
fied, and  duly  authenticated  under  the  seal  of  the  Treasury  De- 
partment, shall  be  admitted  in  evidence;  and  the  court  trying 
the  cause  shall  be  authorized  to  grant  judgment  and  award  ex- 
ecution accordingly.  In  pursuance  of  this  provision  of  law, 
counsel  for  the  United  States  introduced  in  evidence  on  behalf 
of  the  United  States  a  duly  certified  and  authenticated  tran- 
script from  the  Treasury  Department,  containing  a  copy  of  the 
bond  sued  on  and  a  statement  purporting  to  be  a  statement  of 
account  between  the  defendant  Ewing  and  the  United  States, 
whereby  it  appeared  that  there  was  a  balance  of  $9,303.70  due 
from  Ewing  to  the  United  States  as  of  the  date  of  June  15, 1888, 
on  which  day  it  seems  the  accounting  was  finally  closed.  And 
this  constituted  the  testimony  in  chief  on  behalf  of  the  United 
States.    Exception  was  taken  by  the  defendants  to  its  admission. 

It  is  argued  before  us  on  behalf  of  the  defendants  that  the 
transcript  was  inadmissible  in  evidence,  on  the  several  groimdb 
as  alleged,  that  it  is  a  fragmentary  and  not  a  complete  statement 
of  account  ],  that  it  appears  to  be  made  up  in  part  of  items  not 
within  the  personal  knowledge  of  the  accounting  officers  and  not 
relating  to  the  ordinary  transactions  of  the  Treasury  Depart- 
ment; that  it  is  unintelligible;  that,  even  if  it  were  competent 
evidence,  the  jury  could  not  be  required  to  find  a  verdict  based 
upon  it,  even  in  the  absence  of  contravening  evidence ;  and  that 
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it  was  not  competent  evidence  as  to  the  amount  of  money  that 
was  in  the  safe  of  the  defendant  Ewing  at  the  time  of  its  seizure, 
or  even  as  to  the  amount  of  money  that  Nightingale  deposited  in 
the  Treasury  to  the  credit  of  Ewing.  But  plainly  most  of  these 
grounds  are  insufficient  and  require  no  serious  consideration  by 
us. 

The  transcript  in  question,  which  was  exhibited  in  court  be- 
fore us,  is  quite  voluminous,  perhaps  unnecessarily  so ;  but  only 
a  small  part  of  it,  which  seems  to  be  agreed  upon  as  containing 
the  sum  and  substance  of  it,  and  which  consists  mainly  of  some 
schedules  sliowing  the  ultimate  account,  is  included  in  the 
printed  record  before  us.  The  remainder  seems  to  have  been 
very  properly  omitted.  This  transcript  is  understood  to  have 
been  made  up  in  the  mode  usual  in  the  Treasury  Department, 
and  to  show  the  proceedings  in  that  department  as  they  are 
transacted  there.  We  can  not  assume  that  the  system  of  book- 
keeping in  that  department  is  not  in  accord  with  the  best  and 
most  approved  methods  for  the  keeping  of  accounts.  The  ex- 
hibits and  schedules,  which  are  found  in  the  printed  record  be- 
fore us,  appear,  it  is  true,  to  be  somewhat  fragmentary.  But  it 
is  unnecessary,  and  would  probably  be  impracticable  and  would 
serve  no  useful  purpose,  to  include  in  such  a  transcript  an  ac- 
count of  all  the  transactions  of  the  defendant  Ewing  with  the 
United  States.  It  seems  to  be  the  practice  of  the  accounting 
officers,  and  it  certainly  seems  to  be  a  most  commendable  and 
even  necessary  practice,  to  keep  an  account  with  each  disbursing 
officer  for  each  appropriation  made  by  Congress  which  is  dis- 
bursed by  him.  For  some  of  these  appropriations  he  may  have 
faithfully  and  fully  accounted ;  for  others  he  may  be  in  default. 
It  would  be  useless,  and  might  even  be  confusing,  to  include  the 
transactions  as  to  the  former  in  a  transcript  like  the  present 
Only  the  transactions  connected  with  the  appropriations  for 
which  he  is  in  default  need  be  shown  in  it.  If  the  paper  before 
us  is  of  a  fragmentary  character,  it  is  not  pointed  out  wherein 
it  is  deficient 

Xor  can  we  regard  it  as  unintelligible,  as  it  is  claimed  to 
be.     There  are  figures  in  separate  columns  purporting  to  be 
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debits  and  credits.  The  defendant  Ewing  knows,  or  ought  to 
know,  whether  he  received  the  several  sums  with  which  he  is 
charged,  and  paid  out  the  several  sums  which  he  is  credited  with 
having  disbursed.  There  would  seem  to  be  no  pretense  that  he 
did  not  receive  from  the  United  States  all  the  items  with  which 
he  is  charged,  and  that  the  credits  given  to  him  for  disburse- 
ments are  correct  as  far  as  they  go.  The  real  ground,  and  we 
may  say  the  only  substantial  groimd,  of  objection  is  that  they 
do  not  go  far  enough,  and  that  there  are  other  credits  which 
ought  to  have  been  given.  And  this  leads  us  to  the  consideration 
of  the  second  questicm  in  the  case,  upon  which  evidently  most 
reliance  is  placed. 

2.  The  defendant  Ewing  claims  that,  at  the  time  at  which  he 
was  removed  from  his  office  and  the  custody  of  his  safe  was  taken 
from  him,  he  had  in  that  safe  between  $6,000  and  $7,000  in 
cash,  besides  vouchers  and  receipts  of  an  indefinite  amoimt  which 
he  was  unable  to  specify;  and  that,  taken  together,  these  were 
sufficient  to  cover  the  amount  of  the  alleged  deficiency.  It  is 
argued  on  his  behalf  that,  under  the  special  circumstances  of  the 
case,  the  burden  of  proof  was  on  the  United  States  to  show  that 
due  credit  had  teen  given  to  Ewing  for  the  money  and  vouchers 
that  had  been  taken  from  him;  and  that,  if  by  reason  of  the 
death  of  a  witness  and  the  loss  of  papers  by  the  United  States 
in  the  removal  of  the  offices  of  the  Department  of  Justice  it  has 
become  impossible  to  show  what  that  amount  was,  the  United 
States  must  bear  the  loss,  and  not  Ewing. 

This  proposition  we  must  regard  as  wholly  untenable  and 
without  application  in  the  present  case.  The  testimony  of 
Ewing  himself,  which  is  relied  upon  to  establish  the  existence 
of  a  condition  of  things  that  would  justify  the  shifting  of  the 
burden  of  proof,  is  very  far  from  satisfactory;  and  the  jury  evi- 
dently declined  to  give  credence  to  it  Even  if  we  were  to  ac- 
cept his  own  statements  as  true  in  spite  of  their  inherent  improb- 
ability, it  was  not  the  part  of  an  innocent  man  or  of  a  man  of 
ordinary  prudence,  charged  as  he  knew  he  was  at  the  time  with 
a  deficiency  in  his  accounts,  and  having,  as  he  now  claims  he  had, 
money  and  vouchers  in  his  safe  amply  sufficient  to  cover  that 
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deficiency^  to  abandon  his  safe  and  his  oiHcc,  and  not  to  make 
the  slightest  effort  to  assure  himself  and  the  officers  appointed  to 
take  charge  of  his  office  that  the  contents  of  the  safe  were  such 
as  he  now  claims.  Either  the  story  is  incredible,  or  there  was 
remarkable  recklessness  on  the  part  of  Ewing.  He  was  not  pre- 
cluded by  the  order  of  the  Attorney-General  from  having  access 
to  his  safe,  and  we  can  not  believe  that  Strong  and  Nightingale 
did  not  communicate  the  order  to  him,  since  it  distinctly  di- 
rected that  they  were  to  examine  the  contents  of  the  safe  in  con- 
nection with  him.  There  is  no  reason  apparent  why  Strong  and 
Nightingale  should  have  deliberately  disregarded  this  part  of 
the  order. 

But,  as  matter  of  fact^  the  United  States  assumed  the  burden 
of  proof  of  the  contents  of  the  safe;  and  Strong  testified  spe- 
cifically and  positively  that  there  were  only  $32  in  cash  and 
$1,668.51  in  vouchers.  The  testimony  could  not  well  have  been 
more  positive ;  and  it  became  a  question  for  the  jury  to  determine 
what  the  fact  was  between  the  positive  statement  of  Strong  and 
the  vague  and  indefinite  assertions  of  Ewing.  And  this  question 
was  properly  left  to  the  jury  by  the  trial  court,  and  the  jury  de- 
cided it  against  the  contentions  of  Ewing. 

We  may  refer  to  the  latest  utterance  of  the  Supreme  Court 
of  the  United  States  on  the  subject  of  suits  upon  official  bonds 
given  by  disbursing  officers  and  agents  to  the  United  States,  in 
the  case  of  Smythe  v.  United  States,  188  U.  S.  156,  47  L.  ed. 
425,  23  Sup.  Ct.  Rep.  279,  in  which  the  principal  cases  on  the 
subject  are  reviewed,  as  ample  authority  for  the  ruling  of  the 
trial  court  in  this  regard  in  the  case  now  before  us. 

3.  There  remains  to  be  considered  the  question  raised  by  the 
appeal  of  the  United  States  from  the  refusal  of  tlie  trial  court 
to  allow  interest  on  the  amount  due  from  Ewing  to  the  United 
States  beyond  the  specific  amount  of  the  penalty  of  the  bond. 

The  verdict  of  the  jury  had  found  due  the  amount  claimed, 
$9,303.70,  and  interest  thereon  from  January  8,  1889,  until 
payment  or  satisfaction.  This,  at  the  time  of  the  verdict, 
amounted  to  upwards  of  $16,000  in  all,  while  the  penalty  of  the 
bond  was  only  $10,000.     Now,  of  course,  the  amount  is  still 
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greater.  The  question  is  whether  the  surety  on  the  bond  is  liable- 
to  that  extent,  or  whether  this  liability  is  limited  absolutely 
and  in  all  cases  to  $10,000.  Of  course,  as  to  the  principal  Ewing; 
there  is  no  such  question.  It  is  settled  by  §  3624  of  the  Revised 
Statutes,  TJ.  S.  Comp.  Stat  1901,  p.  2418,  which  provides  that 
*Svhenever  any  person  accountable  for  public  money  neglects^ 
or  refuses  to  pay  into  the  Treasury  the  sum  or  balance  reported 
to  be  due  to  the  United  States,  upon  the  adjustment  of  his  ac- 
count, the  First  Comptroller  of  the  Treasury  shall  institute  suit 
for  the  recovery  of  the  same,  adding  to  the  sum  stated  to  be  due 
on  such  account  the  commissions  of  the  delinquent,  which  shall 
be  forfeited  in  every  instance  where  suit  is  commenced  and  judg- 
ment obtained  thereon,  and  an  interest  of  six  per  centum  per 
annum  from  the  time  of  receiving  the  money  until  it  shall  be- 
repaid  into  the  Treasury." 

As  to  the  sureties,  the  question  is  somewhat  different  In  gen- 
eral, the  rule  is  well  settled  that  they  are  liable  only  to  the  ex- 
tent of  the  penalty  of  the  bond.  That  penalty  in  the  present 
case  is  only  $10,000;  and  the  amount  due  from  the  principal 
to  the  United  States  is  now  upwards  of  $16,000.  But  w^hen  the- 
suit  was  instituted  and  demand  was  thereby  made  upon  th& 
sureties  on  January  8,  1889,  even  if  no  demand  had  been  made 
before  that  time,  the  amount  due  was  less  than  the  penalty  of 
the  bond,  and  could  have  been  discharged  by  payment  withia 
the  limit  of  the  bond.  It  was  the  fault  of  the  sureties  that  they 
did  not  then  pay  when  the  bond  became  forfeited  and  the  United 
States  became  entitled  to  receive  the  money.  For  their  default 
in  such  payment  they  are  liable  to  pay  interest,  by  way  of  com- 
pensation to  the  United  States  for  damages  sustained  by  the  re- 
tention of  the  money.  Whatever  diversity  of  opinion  there  may 
have  been  formerly  in  the  courts  of  England  and  in  those  of  the 
several  States  of  our  Union  on  this  pointy  we  think  we  may  re- 
gard the  question  as  settled  for  this  jurisdiction.  In  the  case  of 
the  District  of  Cohnnbia  v.  Metropolitan  R.  Co.  8  App.  D.  C- 
376,  this  court  said : 

"We  think  it  may  be  stated  as  the  general  rule  of  the  com- 
mon law  of  our  country,  different,  it  is  true,  from  the  former 
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rule  in  England  prior  to  the  statute  of  3  and  4  William  IV., 
chap.  42,  but  perfectly  well  settled  with  us,  ^that  if  a  debt  ought 
to  be  paid  at  a  particular  time,  and  is  not  then  paid,  through  the 
default  of  the  debtor,  compensation  in  damages  equal  to  the 
value  of  the  money,  which  is  the  legal  interest  upon  it,  shall  be 
paid  during  such  time  as  the  party  is  in  default.'  See  1  American 
Leading  Cases,  1616,  where  the  cases  upon  the  subject  are  col- 
lated and  discussed.  And  this  rule  has  received  the  approval  of 
the  Supreme  Court  of  the  United  States.  London  v.  Taxing  Dis- 
trict, 104  U.  S.  771,  26  L.  ed.  923 ;  Chicago  v.  Tebbetts,  104 
U.  S.  120,  26  L.  ed.  655 ;  Young  v,  Godbe,  15  Wall.  562,  21  L. 
ed.  250 ;  Curtis  v.  Innerarity,  6  How.  146,  12  L.  ed.  380.  It  is 
true  that,  in  order  to  be  allowed,  it  should  be  claimed  in  the  dec- 
laration ;  but  when  it  is  so  claimed  there  can  be  no  doubt  of  the 
right  of  a  plaintiff,  upon  a  proper  showing,  to  recover  interest 
as  well  as  principal." 

We  find  no  reason  to  depart  from  this  rule  in  the  present  in- 
stance. We  think  that  it  is  sanctioned  not  only  by  the  cases  cited, 
but  also  by  the  recent  case  already  mentioned  of  Smythe  v. 
United  States.  If  we  are  in  error  in  regard  to  it  there  will  be 
opportunity  for  the  parties  to  have  the  error  corrected  on  appeal. 

From  what  we  have  said  it  follows  that,  in  ou»  opinion,  there 
was  no  error  in  the  rulings  of  the  trial  court  so  far  as  the  defend- 
ants Ewing  and  Goff  are  concerned ;  but  that  it  was  error  to  re- 
fuse to  enter  judgment  for  the  amount  of  the  verdict  as  ren- 
dered by  the  jury.  That  error  can  be  remedied  here  without  a 
reversal  of  the  case;  and  it  will  be  for  the  interest  of  all  the 
parties,  and  it  will  facilitate  the  final  disposition  of  the  case  to 
have  the  judgment  corrected  here  by  having  it  entered  in  precise 
accordance  with  the  verdict    So  modified,  it  will  be  afiirmed. 

It  is  the  order  of  this  court,  therefore,  that  the  judgment  ap- 
pealed from  be  modified,  so  as  to  be  for  the  United  States  for  the 
sum  of  $9,303.70,  with  interest  thereon  from  January  8,  1889, 
besides  the  costs  of  suit ;  and  that  so  modified  it  be  affirmed,  with 
costs.    And  it  is  so  ordered. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
prayed  by  the  apj>ellant,  was  allowed  November  13,  1903. 
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Trustees  Sale;  Highest  Bidder,  Rights  of. 

1.  Where  at  a  sale  at  public  auction  by  court  trustees,  the  trust  property 

was  sold  to  the  highest  bidder  for  $1,350  and  a  deposit  made  as  re- 
quired by  the  terms  of  sale,  and  the  trustees  reported  the  sale  as  hav- 
ing been  fairly  made,  but  before  the  sale  was  finally  ratified  th^  re- 
ported an  offer  of  $2,250  by  responsible  parties,  and  the  receipt  of  a 
deposit  from  them,  an  order  of  the  lower  court  appealed  from  by  the 
first  bidder  was  affirmed^  which  directed  a  resale  by  the  trustees,  upon 
the  ground  that  the  matter  was  within  the  discretion  of  the  court 
below. 

2.  The  old  English  practice  of  opening  biddings  in  chancery  sales  upon  the 

mere  offering  of  an  advance  upon  the  purchaser's  bid  has  never  obtained 
in  the  courts  of  this  District  or  Maryland. 

No.  1845.     Submitted  October  20,  1008.     Decided  November  4,  1903. 


Heakino  on  an  appeal  by  the  purchaser  at  a  court  trustees' 
sale  from  an  order  of  the  Supreme  Court,  District  of  Columbia, 
directing  a  resale  of  the  property.  AffirtnecL 

The  CouBT  in  the  opinion  stated  the  case  aa  follows : 

The  sole  question  in  this  case  is  whether  the  court  below  com- 
mitted reviewable  error  in  refusing  to  ratify  the  sale  of  the  prop- 
erty, reported  to  the  court  by  the  trustees,  as  having  been  struck 
oflF  to  the  appellant  aa  the  highest  bidder  at  an  auction  sale,  made 
xmder  decree  of  court  ? 

The  sale  of  certain  real  estate  was  made  by  trustees,  Alexan- 
der Wolf  and  Joseph  B.  Bailey,  at  public  auction,  under  a  de- 
cree of  a  court  of  equity.  The  sale  was  duly  reported  to  the 
court  by  the  trustees  as  having  been  made  to  the  appellant,  Carl 
Auerbach,  at  and  for  the  price  of  $1,350,  he  being  the  highest 
bidder  at  the  auction  for  the  property.  The  appellant  complied 
with  tJie  terms  of  sale,  by  making  the  required  deposit ;  and  the 
trustees  in  their  report  of  sale  stated,  and  made  affidavit  to  the 
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fact,  that  the  sale  was  in  all  respects  fairly  made.  There  was  an 
order  of  ratification  nisi  passed  and  published ;  but  before  final 
ratification  was  had,  the  trustees  made  a  second  report  to  the 
court,  stating  that  since  the  sale  made  to  the  appellant  and  re- 
ported to  the  court,  they  had  been  offered  by  other  responsible 
parties  a  very  much  larger  price  for  the  property,  to  wit,  the 
sum  of  $2,250,  and  for  the  good  fairh  of  which  a  deposit  had 
been  made ;  and  they  prayed  that  the  bid  made  and  reported  as 
that  of  the  appellant  should  be  rejected  by  the  court,  and  the 
property  be  ordered  to  re-sale. 

Upon  this  latter  report,  a  rule  was  made  upon  the  appellant 
to  show  cause  against  the  report  of  tiie  trustees,  and  he  answered 
the  rule,  and  insisted  upon  and  prayed  that  the  sale  as  reported 
to  him,  should  be  confirmed.  The  court,  however,  upon  con- 
sideration of  all  the  circumstances  of  the  case,  rejected  the  offer 
of  the  appellant,  and  ordered  the  deposit  made  by  him  to  be  re- 
turned to  him  by  the  trustees,  and  that  the  property  should  be 
re-advertised  for  sale,  upon  the  terms  and  conditions  prescribed 
by  the  decree  of  sale  of  the  property  as  originally  passed. 

Mr.  Wilton  J.  Lambert  and  Mr.  D.  W.  Baker,  for  the  ap- 
pellant : 

1.  The  proposition  is  the  plain  question  of  whether  or  not  a 
bona  fide  sale  at  public  auction  can  be  or  should  be  vacated  mere- 
ly l)ecause  some  person  comes  in  afterv^'ards  and  offers  an  ad- 
vanced price  for  such  property.  The  difference  between  the 
selling  price  and  the  highest  bona  fide  offer  is  just  $900.25,  and 
the  appellees  successfully  contended  in  the  court  below  that  this 
was  sufficient  to  vacate  the  sale.  This  contention  is  against  the 
rulings  of  this  court  and  tJie  Supreme  Court  of  the  United  States 
and  the  courts  of  the  State  of  Maryland.  Hunt  v.  Whitehead, 
19  App.  D.  C.  116;  Oraffan  v.  Burgess,  117  U.  S.  180;  Snyder 
V.  Young.  161  U.  8.,  p.  334;  Bycrs  v.  Surget,  19  How.    303. 

2.  The  doctrine  that  mere  inadequacy  of  price  in  a  chancery 
sale,  where  the  sale  has  been  made  coraformably  to  the  powers 
and  directions  specified  in  the  decree,  is  not  of  itself  sufficient 
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ground  for  vacating  the  sale,  has  l)een  so  frequently  announced 
by  the  judicial  tribunals  that  a  special  reference  to  authorities 
to  sustain  it  is  deemed  almost  unnecessary.  A  sale  thus  made 
will  not  be  set  aside,  or  its  ratification  refused  for  inadequacy 
of  price,  unless  the  court  believe  that  such  inadequacy  was  the 
result  of  fraud,  surprise,  mistake,  or  unfairness  in  the  sale. 
Cohen  v.  Wagner,  6  Gill,  179;  Johnfion  v.  Dorsey,  7  Gill,  204; 
Warfield  v.  Ross,  38  Md.  85;  Dircks  v.  Logsdon,  59  Md.  173; 
Condon  v.  Maynard,  71  Md.  601 ;  Smith  v.  Black,  115  U.  S. 
308 ;  Fowler  v.  Taylor,  19  D.  C.  456. 

An  examination  of  the  authorities  shows  that  sales  are  not  dis- 
turbed, unless  the  bid  therefor  is  so  grossly  inadequate  as  to 
create  a  presumption  of  misconduct  or  fraud  on  the  part  of  the 
receivers,  or  persons  conducting  the  sale.  In  other  words,  it 
might  be  said  that  a  judicial  sale  is  never  vacated  except  for 
fraud,  but  that  in  some  few  ca-ses  fraud  in  the  parties  making 
the  sale  has  been  presumed  from  the  grossly  inadequate  price  for 
which  the  property  was  sold. 

As  stated  in  this  case,  no  one  accuses  the  receivers  or  any 
person  with  any  fraud  or  misconduct,  and  that  if  this  court 
should  affirm  this  decree,  they  would  have  to  say  that  this  record 
shows  that  the  receivers  were  guilty  of  constructive  fraud  when 
they  accepted  the  bid  of  the  appellant. 

Mr.  John  Ridout  and  Mr.  M,  D,  Rosenberg,  for  the  appellees: 

1.  It  has  been  established  for  a  long  time  that  in  chancery 
sales  the  court  is  the  vendor,  and  that  the  bidder  takes  the  chance 
of  acceptance  and  final  ratification,  and  that  until 
the  final  ratification  there  is  no  sale  and  no 
interest  in  the  proposed  purchaser.  Rorer  on  Judicial 
Sales,  sees.  10,  124,  126;  Williamson  v.  Berry,  8  Howard,  495; 
Griffith  v.  Fowler,  18  Vt.  394;  Brewer  v.  Herbert,  30  Md.  300; 
All  the  cases  hold  that  the  plain  duty  of  the  court 
is  to  see  that  the  best  results  are  reached  in  respect 
of  the  parties  to  the  cause,  and  that  wherever  it  ap- 
pears that  their  rights  will  be  injured  the  court  is  justified  in  re- 
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fusing  to  ratify  the  sale,  as  has  been  said 
It  is  far  better  that  an  intending  purchase 
to  make  a  good  bargain  than  that  the  p 
property  should  be  forced  to  submit  to  a  s 
real  value. 

2.  This  case  affords  an  opportunity  to  s 
question,  namely,  whether  the  action  of 
case  like  this  is  not  so  far  a  matter  of  judi 
order  made  in  the  exercise  of  that  discret 
less  the  action  of  the  court  below  amounts 
discretion,  which  is,  manifestly,  not  this  t 
Fowler,  supra;  Rowland  v.  Munch,  15 
Seagle,  98  N.  C.  460;  Hughes  &  Co.  v.  I 
Va.  399. 

Mr.  Chief  Justice  Alvey  delivered  the 

It  is  very  true  that  judicial  sales  are 
intendment,  and  to  all  the  safeguards  that 
dulged  for  their  support  to  encourage  tl 
bidders,  and  to  have  faith  in  the  offers 
courts  and  their  officers.  But,  in  this  c;) 
that  would  justify  this  court  on  review,  i 
of  the  court  below  from  which  this  ap]: 
Whether  the  reported  offer  by  the  appelh 
or  not,  rested  largely  in  the  discretion  of  : 
ing  the  sale  of  the  property,  and  who  was,  i 
the  vendor  of  the  property.  The  discret  i 
over  the  subject  of  the  sale,  should  not  b; 
pellate  power,  unless  it  be  made  appare: 
has  been  abused  to  the  actual  prejudice  c 
in^.  The  general  rule  is,  doubtless,  that  : 
aside  or  its  ratification  refused  for  mere 
unless  the  court  believe  that  such  inadeqii 
fraud,  surprise,  mistake,  or  unfairness  \\\ 
ham  V.  Schley.  6  Gill.  208;  Cohen  v.  Wa] 
this  case,  there  is  no  suggestion  of  fraud,  : 
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in  making  the  sale.  But  the  settled  principle  is  that  in 
chancery  sales,  tlie  contract  of  sale,  made  between  the  court  as 
the  vendor  of  the  property,  through  the  agency  of  a  trustee,  and 
the  purchaser,  is  never  regarded  as  consummated  until  it  has  re- 
ceived the  sanction  and  ratification  of  the  court.  Wagner  v. 
Cohen,  6  Gill.  97,  46  Am.  Dec.  660.  And  in  determining  the 
question  w'hether  the  sale  shall  be  ratified  or  rejected  as  report- 
ed, any  circumstances  showing  that  the  sale  as  proposed  would 
be  injurious  to  the  parties  concerned,  or  that  a  better  sale  might 
reasonably  and  probably  have  been  made,  will  be  regarded  a8 
suflicient  to  induce  the  court  to  refuse  ratification.  The  trustees 
in  their  second  report  would  seem  to  have  acted  upon  the  as- 
sumption that  it  would  be  unfair  and  unjust  to  the  parties  con- 
cerned that  the  bid  of  the  appellant  should  be  accepted  and  rati- 
fied, when  so  much  lai\^r  price  could  l)e  obtained  from  other 
parties  for  the  propei'ty ;  and  this  presented  a  question  for  the 
exercise  of  discretion  by  the  court  below;  and  we  think  the 
exercise  of  that  discretion,  resulting  in  the  rejection  of  the  sale 
to  the  appellant,  should  not  be  controlled  or  disturbed  by  this 
court.  We  must  not  be  understood,  however,  in  so  holding,  that 
we  intend  to  give  any  sanction  to  ♦he  old  English  practice  of 
opening  biddings  in  chancery  sales,  upon  the  mere  offering  of  an 
advance  upon  the  purchaser's  bid.  That  practice  has  never  ob- 
tained in  this  District,  nor  in  the  courts  of  Maryland.  Cohen 
V.  Wagner,  6  Gill.  251. 

The  order  appealed  from  will  be  affirmed ;  and  it  is  so  ordered. 

Order  affirmed. 

Mr.  Lambert  and  Mr.  Baker,  on  behalf  of  the  appellant, 
filed  a  motion  for  a  rehearing,  and  a  brief  in  sup- 
port of  it  in  which  they  cited  the  following  addition- 
al authorities:  Farmers*  Bank  v.  Clark,  adm.,  28  Md.  165; 
Garritee  et  al.  v.  Poplein,  73  Md.  325 ;  Bank  v.  Lanahan,  Trus- 
tee, ei  al.,  45  Md.  410 ;  Carroll  v.  Hutton,  91  Md.  380 ;  Berry  v. 
Skinner,  30  Md.  574;  Rorer  on  Judicial  Sales,  sec.  ed.,  §  110; 
Hubbard  v.  Jarrell,  23  Md.  66 ;  Barling  v.  Peters,  134  HI.  606 ; 
Bolgiano  v.  Cook,  19  Md.  391 ;  Chilton  v.  Brooks  et  al.  69  Md. 
5 ST  ;  'Thompson  v.  Ritchiem,  80  Mi  252. 

The  motion  for  a  rehearing  was  overruled  January  5,  1904. 
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Pbacticb;  Actions  to  use  op  Awother;  Offic 
Estoppel;  Ii>7spectob  of  Plumbing;  Damac 
KENT;  Costs. 

1.  One  who  suflTerR  injury  by  reason  of  the  neglect 

ing  of  this  District  in  the  performance  < 
maintain  an  action  in  the  name  of  the  Dii 
Qse  on  the  bond  given  by  the  .inspector,  unc 
requiring  the  inspector  to  give  a  bond  in  the  < 
for  the  faithful  performance  of  the  duties 
benefit  of  all  persons  who  may  be  aggrieved 

2.  QwBre,  whether  a  surety  on  the  bond  ot  the  \ 

District  is  not  estopped  in  an  action  on  the 
of  the  bond  upon  the  ground  that  the  comi 
had  no  power  to  pass  the  regulation  requir 
bond. 
8.  The  provision  of  the  plumbing  regulations  of  t 
inspector  of  plumbing  to  give  a  bond  with 
performance  of  his  duties  and  for  the  benefit  < 
aggrieved  by  his  acts  of  neglect,  is  valid,  ai 
forceable,  although  the  act  of  Congress  of  A; 
L.  21,  chap.  63),  authorizing  the  commissione 
of  plumbing  and  to  make  plumbing  regulal 
bond  to  be  given  by  the  inspector  to  be  appoi 

4.  One  who  purchases  houses  in  which  the  plumi 

knowledge  of  that  fact,  may  maintain  an  acti 
the  inspector  of  plumbing  where  he  failed 
when  the  houses  were  in  course  of  construe 
plaintiff  in  such  a  case  consisting  of  the  inc 
property  upon  the  faith  of  the  inspector's 
and  the  expense  to  which  the  plaintiff  was  pu 
the  condition  in  which  it  would  have  been 
formed  his  duty. 

5.  A  count  in  a  declaration  on  the  bond  of  the 

this  District,  which  charges  the  inspector  w 
the  use  plaintiff's  premises  and  disconnected 
eral  sewerage  system,  is  demurrable,  especial 
plaintiff  admits  in  open  court  that  the  insp 
the  plumbing  did  no  more  than  his  official  dul 
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6.  A  count  in  a  declaration  by  the  District  of  Columbia  to  the  use  of  an- 

other on  the  bond  of  the  inspector  of  plumbing  is  demurrable  which 
states  that  he  negligently  and  wrongfully  failed  to  inspect  the  plumb- 
ing of  certain  houses  in  course  of  construction  so  that  improper  con- 
nection was  made  of  the  plumbing  with  the  general  sewerage  system, 
and  also  that  subsequently  he  wrongfully  and  unlawfully  condemned 
the  plumbing  and  severed  the  connection  whereby  the  houses  were  ren- 
dered untenantable  to  the  damage  of  the  use  plaintiff;  as  a  violation 
by  the  inspector  of  nis  duty  in  the  first  instance  would  not  make  a 
subsequent  performance  of  his  duty  wrongful  and  unlawful. 

7.  Where  the  declaration  in  an  action  by  the  District  of  Columbia  to  the 

use  of  another  on  the  bond  of  the  plumbing  inspector  for  damages 
to  the  use  plaintiff  alleges  negligent  failure  of  inspection  on  the  part 
of  the  inspector,  but  fails  to  properly  state  a  good  cause  of  action  to 
the  use  plaintiff,  it  cannot  be  successfully  contended  by  the  use  plain- 
tiff that  a  sufficient  cause  of  action  is  stated  on  behalf  of  the  District 
of  Columbia,  upon  which  nominal  damages  could  be  recovered,  as  the 
mere  breach  of  duty  either  by  a  public  official  or  by  a  private  person 
will  not  warrant  the  institution  of  suit  against  him  without  allegation 
and  proof  of  damages  sustained  by  the  plaintiff  in  oonsequoioe  of  such 
breach  of  duty. 

8.  Although  in  an  action  by  the  District  of  Columbia  to  the  use  of  another 

on  the  bond  of  the  inspector  of  plumbing,  the  use  plaintiff,  on  a  de- 
murrer to  the  declaration  being  sustained,  elected  in  the  trial  court  not 
to  amend  his  declaration,  but  appealed  from  the  judgment  for  the 
defendant  which  followed,  and  this  court  also  held  that  the  declaration 
was  demurrable,  the  appellant  was,  nevertheless,  given  a  second  oppor- 
tunity to  amend  the  declaration  because  it  was  readily  inferable  from 
the  declaration  that  a  cause  of  action  existed,  although  it  was  not 
properly  stated ;  the  appellant,  however,  being  requirea  to  pay  the  costs 
of  the  appeal. 

No.  1352.     Submitted  October  21,  1003.     Decided  November  4,  1003. 

Hearing  an  an  appeal  by  tlie  use  plaintiff  in  an  action  by  the 
District  of  Columbia  to  the  use  of  another  on  the  bond  of  the 
inspector  of  plumbing  of  the  District,  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia,  after  a  demurrer  to 
the  declaration  had  been  sustained  and  the  use  plaintiff  had 
elected  not  to  amend.  Reversed  upon  condition  thai  the  ap- 
pellant amend  the  declaration. 

The  CouKT  in  the  opinion  stated  the  case  as  follows : 

This  is  a  suit  instituted  by  a   private   person,   Augusta   M. 
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Young,  in  the  name  of  the  District  of  Columbia,  but  to  her  use, 
upon  the  official  bond  of  Charles  B.  Ball,  late  inspector  of 
plumbing  in  this  District.,  for  alleged  neglect  of  his  official  duty, 
whereby  she  claims  to  have  been  injured. 

By  an  act  of  Congress  of  April  23,  1802  (27  Stat  at  L.  21, 
chap.  53 J,  the  commissioners  of  the  District  of  Columbia  were 
authorized  to  appoint  an  insx)ector  of  plumbing  in  said  District 
whose  duty  it  should  be,  imder  the  direction  of  the  commis- 
sioners, to  inspect,  or  cause  to  be  inspected  by  his  assistants,  all 
houses  ill  course  of  erection  in  said  District,  in  order  to  see  that 
the  plumbing,  draining,  and  ventilation  of  sewers  thereof  should 
conform  to  the  re^ilations  made  by  the  commissioners  in  that 
regard.  And  the  commissioners  were  authorized  by  the  act  to 
make  and  enforce  regulations  in  regard  to  plumbing,  house 
draining,  and  the  ventilatiion,  preservation,  and  maintenance  in 
good  order  of  house  sewers  and  public  sewera  in  the  District. 
The  commissioners  accordingly  made  and  promulgated  regula- 
tions on  the  subject,  one  of  which  provided  that  the  inspector, 
upon  his  appointment,  should  make  oath  that  he  would  faith- 
fully perform  the  duties  of  his  office,  and  that  before  entering 
upon  the  performance  of  said  duties  he  should  give  bond  to  the 
District  of  Columbia  in  the  sum  of  $5,000,  with  three  sureties, 
to  be  approved  by  the  commissioners,  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office,  and  for  the 
benefit  of  all  persons  who  might  be  aggrieved  by  his  acts  of 
neglect 

Charles  G.  Ball,  one  of  the  appellees,  was  appointed  inspector ; 
gave  bond,  as  required  by  the  r^ulation  of  the  commissioners, 
with  Wilbur  F.  Nash,  Charles  D.  Cole,  and  Daniel  Fraser,  as 
sureties ;  and  entered  upon  the  performance  of  the  duties  of  the 
office,  wherein  he  remained  until  after  the  occurrence  of  the  al- 
leged grievance  of  which  complaint  is  sought  to  be  made  in  this 
suit 

In  the  year  1899  one  Horace  T.  Jones,  being  the  owner  of  a 

piece  of  land  in  this  city,  commenced  the  construction  of  two 

houses  theieon,  which  he  finished  in  April  of  1900.      He,  or  his 

contractors  or  agents,  whether  intentionally  or  unintentionally 

Vol.  XXII— 35 
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does  not  appear,  failed,  in  violation  of  the  municipal  regulations^ 
to  make  proper  connection  with  the  general  sewerage  system  of 
the  city ;  and  it  is  alleged  that  the  defendant  Ball,  during  the 
time  of  the  construction  of  the  houses,  neither  inspected  them 
nor  caused  them  to  be  inspected.  Four  days  after  their  com- 
pletion the  liouses  were  sold  by  Jones  to  Mrs.  Augusta  M. 
Young,  the  use  plaintiff  in  this  case,  who  is  alleged  to  have  had 
no  notice,  either  actual  or  constructive,  of  this  imperfect  and  im- 
proper sewerage  construction.  Subsequently,  on  February  27, 
1901,  the  inspector,  or  his  assistants  under  his  direction,  acting 
under  authority  from  the  commissioners,  entered  upon  the 
premises,  and  severed  the  connection  between  the  plumbing  and 
the  general  sewerage  system.  Thereupon  this  suit  was  insti- 
tuted upon  the  official  bond  of  the  inspector  in  the  name  of  the 
District  of  Columbia,  to  which  the  bond  was  given,  but  to  the 
use  of  Augusta  M.  Young,  who  alone  is  alleged  to  have  been 
injured. 

The  declaration  is  in  two  counts.  The  first  of  these  is  to  the 
effect  thiit  the  inspector  failed  to  insfiect  the  houses  or  to  cause 
them  to  ]ye  inspected  at  any  time  during  their  construction  or  at 
any  other  time ;  that  subsequently  to  their  erection  Mrs.  Young 
bought  them  without  any  notice  of  the  defect^  and  that  subse- 
quently the  inspector,  through  his  subordinates,  wrongfully  and 
unlawfully  condemned  the  plumbing,  and  disconnected  the 
houses  from  the  general  sewerage  system,  whereby  they  were 
rendered  untenantable,  and  the  plaintiff  was  damaged.  The 
second  count  simply  charged  the  inspector  with  having  wrong- 
fully and  unlawfully  entered  upon  the  premises  and  disconnect- 
ed tiie  houses  from  the  general  sewerage  system. 

One  of  the  sui'eties  on  the  bond,  Daniel  Fraser,  is  understood 
to  have  died  before  the  institution  of  the  suit,  and  tlie  suit  is 
against  the  other  three  parties,  the  principal  Ball  and  the 
sureties  Nash  and  Cole.  Whether  Ball  and  Cole  appeared  to 
defend  the  suit  does  not  appear  from  the  record  before  us.  Xasb 
alone  defends  hero.  He  demurred  and  assigned  four  grounds 
of  demurrer,  three  of  them  amounting  to  an  allegation  that 
Mrs.  Young  was  not  entitled  to  maintain  the  suit  in  the  name 
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of  the  District  of  Coltiinbia  for  her  own  use 
ity  from  the  District  to  that  effect.  Th( 
general  allegation  that  no  sufficient  cause  < 
the  declaration. 

The  demurrer  was  sustained — upon  wht 
upon  both  grounds  of  objection  does  not  ap 
tiff  having  elected  to  stand  by  the  declara 
entered  for  the  defendant  Appeal  to  this 
ment  was  thereupon  noted  on  behalf  of  the 

Mr,  Eugene  A,  Jones,  for  the  appellant: 

1.  By  demurring,  the  defendant  has  adm 
plaintiff,  the  District  of  Columbia,  to  sue, 
bond,  and  the  breach.  Can  he  by  demuri 
questions  concerning  the  rights  of  the  use  p 
plaintiff  between  themsehes  or  rights  betw 
and  the  defendant,  as  is  sought  to  be  done  b 
causes  of  demurrer  assigned  ? 

The  question  is  not  whether  a  cause  of  ad 
Augusta  M.  Young  and  the  defendant,  but 
tion  states  a  cause  of  action  between  the  I 
and  the  defendant  The  District  of  Col 
plaintiff  in  the  declaration,  and  all  pleadii 
directed  to  the  rights  of  the  legal  plaintiff. 
V.  Dorsey,  3  G.  &  J.  75;  Fridge  v.  State  t 
104 ;  Logan  et  al.  v.  State  to  the  use,  &c,  3! 
V.  The  Mayor  and  City  Council  of  BalU 
Christian  Hax  &  Son,  45  Md.  615. 

It  is  therefore  contended  that  the  naming 
cuts  no  figure  in  the  case  one  way  or  the  ot 
cannot  plead  or  demut  to  the  use  nor  to  the 
the  fruits  of  the  judgment  as  these  are  matt 
tween  the  legal  and  the  use  plaintiffs.  I 
correct,  the  case  may  be  considered  for  the  p 
with  the  use  plaintiff  eliminated,  and  we  ha 
trict  of  Columbia  on  a  bond  given  by  the  in 
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conditioned  for  the  faithful  performance  of  certain  duties  and  a 
breach  of  those  conditions.  This  is  surely  sufficient  to  constitute 
a  cause  of  action  on  the  part  of  the  District  of  Columbia. 

"But/'  said  counsel  for  the  defendants  in  the  argument  be- 
low, "by  what  authority  do  you  claim  the  right  to  bring  a  suit 
for  the  District  of  Columbia?  You  are  not  the  attorney  for 
the  District  of  Columbia  or  authorized  by  law  to  bring  suit  in 
its  behalf."  Could  such  a  question  properly  arise  upon  this 
record  (there  being  nothing  to  indicat^e  a  lack  of  authority  on 
the  part  of  the  plaintiff's  attorney  to  occupy  the  position  the 
record  gives  him),  it  would  be  answered  by  the  decision  of  the 
Supreme  Court  of  the  IFnited  States  in  the  case  of  Osbom  et  al. 
V.  Tlie  Bank  of  the  United  States,  9  Wheaton,  740,  where  the 
court  held  that  the  authority  to  do  so  by  an  attorney  who  appears 
for  a  corporation  is  presumed,  and  it  is  unnecessary  that  a 
warrant  or  other  evidence  of  it  be  shown  on  the  record.  See  also 
to  the  same  effect:  Henh  v.  TodhurUer,  7  G.  &  J.  275 ;  Ward 
V.  Hollins,  14  Md.  158 ;  Dorsey  v.  Kyle,  30  Md.  512;  Corpora- 
tion of  Washington  v.  Young,  10  Wheaton,  406.  If  the  name 
of  the  District  of  Columbia  has  been  used  without  its  authority 
and  improperly,  it  alone  has  the  right  to  object,  and  this  it  may 
do  either  by  injunction  or  by  motion  and  rule  to  show  cause. 
Lynn  v.  Glidwellj  8  Yerg.  Tenn.  p.  1 ;  Cage  v.  Foster,  5  Yerg. 
Tenn.  p.  2t;i ;  Harris  v.  Jaffrey,  3  H.  &  J.  Md.  p.  543. 

2.  Under  the  law,  a  suit  in  the  name  of  the  District 
of  Columbia  to  the  use  of  another  on  the  bond  of 
tlie  plumbing  inspector,  given  to  the  District  of  Co- 
lumbia, is  authorized,  and  there  is  such  privity  be- 
tween the  use  plaintiff  and  the  defendants  herein  as  mil  en- 
title the  District  of  Columbia  to  maintain  a  suit  for  the  use 
plaintiff.  Act  of  Congress,  June  25,  1881,  Supplement  R.  S. 
U.  S.  vol.  1,  p.  314 ;  act  of  April  23,  1892,  Supplement  R  S. 
U.  S.  vol.  2,  p.  10 :  act  of  February  26,  1892 ;  plumbing  r^ula- 
tions  D.  C.  §§  3  and  6.  Even  in  the  absence  of  this  express 
authority  for  taking  such  a  bond,  the  bond  would  be  valid  as  a 
common-law  obligation.  United  States  v.  Tingey,  5  Peters, 
115.      This  case  has  been  cited  with  approval  in  the  following 
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cases:  United  States  v.  Bradley,  10  Peters,  843;  United 
StcUes  V.  Hodaon,  10  Wallace,  395 ;  United  Stales  v.  Pvmphrey, 
11  Appeals  D.  C.  p.  44 ;  Tyler  v.  Hand,  7  Howard,  573 ;  Jessup 
V.  United  States,  106  U.  S.  147;  UnUed  States  v.  Mora,  97  U. 
S.  413. 

3.  Paragraph  6  of  the  regulations  aforesaid  gives  authority 
by  implication  to  any  person  aggrieved  by  the  acts  or  neglect  of 
the  plumbing  inspector  to  bring  a  suit  on  his  bond.  There  could 
have  been  no  odm  faxepoee  in  providing  that  the  bond  should  be 
for  the  benefit  of  all  persons  who  may  be  aggrieved  by  his  acts  ^ 
or  neglect;  and  to  hold  that  a  })erson  so  aggrieved  has  no  remedy 
upon  the  instrument  taken  for  his  benefit  would  be  to  declare  a 
right  without  a  remedy. 

But  a  person  so  aggrieved  is  entitled  to  sue  upon  the  bond 
without  any  authority.  McMlchen  v.  The  Mayor,  &c.  of  Baiti- 
more,  2  H.  &  J.  page  41,  and  3  II.  &  J.  page  534 ;  Kierstad  v. 
State  to  use,  &c.  1  G.  &  J.  232 ;  Ing  v.  State,  8  Md.  287 ;  Staie 
V.  Norwood,  12  Md.  177. 

The  case  of  The  Corporation  of  Washington  v.  Young,  10 
Wheaton,  p.  406,  appears  at  first  to  decide  the  questions  here  be- 
fore the  court  adversely  to  the  contentions  here  made,  but  a 
slight  examination  discloses  a  clear  distinction.  That  was  not  an 
action  on  a  public  official  bond  conditioned  for  the  performance 
of  public  official  duties  in  the  performance  of  which  the  general 
public  had  an  interest.  The  corporation  of  Washington  in 
exacting  the  bond  there  was  not  exercising  the  powers  usually 
and  ordinarily  exercised  by  municipal  corporations;  it  waa 
embarking  upon  a  private  financial  enterprise,  the  net  result  of 
which,  if  successful,  would  put  money  in  the  treasury  of  the 
corporation;  the  office  of  lottery  manager,  by  its  ordinance 
nreated,  was  not  a  public  office,  nor  were  the  duties  to  be  per- 
formed by  him  in  any  wise  public  duties.  The  facts  in  that 
case  clearly  show  that  the  bond  there  given  was  one  for  the  sole 
benefit  of  the  corporation  of  Washington  in  which  the  general 
public  could  not,  by  any  possibility,  have  a  general  interest; 

Mr.  E.  H.  Thomas,  Mr.  Harry  0.  Kimball,  and  Mr.  Wm, 
Henry  White,  for  the  appellee  Xash : 
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1.  The  first  count  of  the  declaration  show^  that  the  negligwioe 
charged  against  the  building  inspector  was  at  a  time  when  he 
was  under  no  duty  whatever  to  use  plaintiff,  because  she  was  not 
the  owner  of  the  property  at  the  time  of  the  alleged  breach  of 
duty.  If  no  property  or  interest  in  the  subject-matter  of  the 
suit  be  stated  in  the  declaration  to  have  existed,  or  been  vested  in 
the  plaintiff  at  the  time  the  wrong  was  committed,  the  omission 
will  bo  fatal  even  after  verdict ;  the  objection  being  the  total 
omission,  not  the  defective  statement,  of  a  title.  1  Chitty 
Pleading,  379. 

•  2.  The  second  breach  contained  in  the  first  coimt  that  the  in- 
spector of  plumbing  wrongfully  condemned  the  plumbing,  and 
the  breach  in  the  second  count  that  he  wrongfully  disconnected 
the  same,  afford  no  ground  of  action.  There  is  no  all^ation 
that  the  plumbing  inspector  failed  to  act  in  accordance  witii  the 
plumbing  regulations.  It  is  therefore  presumed  that  he  acted 
under  them.  This  action  complained  of  could  only  have  been 
done  by  the  inspector  of  plumbing  under  the  orders  of  the  com- 
missioners. The  said  breaches  are  but  mere  conclusions  of  the 
pleader  without  any  matters  of  inducement  to  support  them. 
Bartleft  v.  Crozier,  17  Johns.  439. 

3.  Under  the  statute  and  regulations  the  right  of  action,  if 
any  exists,  is  against  the  District  of  Columbia  or  the  plumber 
who  did  the  work,  and  not  against  the  inspector  of  plumbing. 
The  statute  placed  the  inspector  of  plumbing  and  his  assistants 
under  the  direction  of  the  said  commissioners.  It  is  not  enough 
in  any  case  for  a  plaintiff,  who  seeks  to  recover  for  an  injury 
caused  by  the  negligence  of  another,  to  show  simply  injury  and 
negligence ;  he  must  also  show  that  there  was  a  breach  of  duty. 
It  is  not  sufficient  to  show  a  general  public  duty  or  a  duty  to 
some  other  person  directly  interested,  for  the  public  officer  is 
liable  on  his  bond  only  to  the  party  to  whom  he  is  bound  by  the 
duty  of  his  office.  State  v.  Harris,  89  Ind.  363 ;  Savings  Bank 
V.  Ward,  100  U.  S.  195 ;  Cragin  v.  Lovell,  109  U.  S.  198,  199 ; 
National  Batik  v.  Orand  Lodge,  98  U.  S.  123.  So  an  overseer 
of  the  poor  can  not  be  sued  by  a  pauper  for  his  support  because 
his  action  was  a  breach  of  public  duty.   Van  Nuis  v.  M'Collister, 
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3  N.  J.  L.  371.  The  oommissioners  of  the  roads  are  not  liable 
to  a  private  action  for  neglect  of  duty.  Yov/ag  v.  Commission^ 
ers,  2  Nott  &  M.  (S.  Car.),  637;  McConnell  v.  Dewey,  5  jSTeb. 
385 ;  Bartlett  v.  Crozier,  17  Johns.  439.  The  District  of  Co- 
lumbia might  be  liable  for  the  negligence  of  the  inspector  of 
plumbing  because  power  is  vested  in  him,  not  as  individual  or  as 
an  independent  public  officer,  but  for  the  reason  that  the  grant 
is  a  part  of  the  municipal  power.  Conrad  v.  Trustees,  16  N. 
Y.  158  and  note  at  p.  162.  The  lowest  reliable  and  responsible 
bidder  for  a  contract  for  public  work  has  no  such  vested  or 
absolute  right  to  a  compliance  with  such  provisions  of  the 
statutes  as  will  enable  him  to  maintain  an  injunction  against 
their  violation  by  public  officials,  because  these  provisions  of  the 
statute  were  not  enacted  for  his  benefit,  or  for  the  benefit  of  his 
class.  Colorado  Pav.  Co.  v.  Murphy,  78  F.  R.  28.  The  plain- 
tiff must  show  that  the  defendant  owed  the  duty  to  him  personal- 
ly. Wherever  an  action  is  brought  for  a  breach  of  duty  im- 
posed by  statute,  the  party  bringing  it  must  show  that  he  had  an 
interest  in  the  i)erformance  of  the  duty,  and  that  the  duty  was 
imposed  for  his  benefit-  But  where  the  duty  was  created  or  im- 
posed for  the  benefit  of  another,  and  the  advantage  to  be  derived 
to  the  party  prosecuting,  by  its  performance,  is  merely  inciden- 
tal, and  no  part  of  the  design  of  the  statute,  no  such  right  is  cre- 
ated as  forms  the  subject  of  an  action.  Strong  v.  Campbell,  11 
Barb.  135,  138.  The  declaration  shows  that  "said  houses  were 
not  in  fact  connected  with  the  public  sewerage  system  of  tlie  Dis- 
trict of  Columbia  in  the  manner  prescribed  by  the  plumbing 
regulations  and  the  laws  of  the  District  of  Columbia,"  so  that  in 
disconnecting  such  plumbing  the  inspector  was  simply  perform- 
ing his  duty.  His  action,  we  submit,  was  quasi  judicial  in  its 
nature  and  the  inspector  cannot  be  subjected  to  suit  therefor. 

4.  The  District  of  Columbia  had  no  power  to  make  the  regu- 
lation requiring  the  inspector  of  plumbing  to  give  the  bond  in 
suit  for  the  benefit  of  any  third  party.  Fowle  v.  Alexandria,  3 
Pet.  407.  The  corporation  has  no  power  to  pass  an  act  offering 
a  reward  for  the  apprehension  of  a  criminal  Baker  v.  City,  7 
D.  C.  134.      "Where,  however,  they  act  outside  ^f  the  premises 
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their  power  ceases.'*  "They  do  act  outside  of  the  premises 
whenever  they  undertake  to  do  that  which  is  foreign  to  the 
purposes  of  their  creation."  Id,  139 ;  Bates  v.  D,  C.  1  MacA, 
433 ;  In  re  Hennick,  5  Mackey,  502 ;  Roach  v.  Yan  Riswick,  7 
W.  L.  E.  496 ;  Slovienhurgh  v.  Ucnnick,  129  U.  S.  141 ;  Johtir 
son  V.  D,  C.  6  Mackey^  21.  Thus  the  commissioners  have  no 
power  to  submit  a  claim  to  arbitration.  D.  C.  v.  Bailey,  171 
U.  S.  161-176.  See  also  Mi.  Pleasant  v.  BeckwOh,  100  U.  S. 
514;  Minium  v.  Larue  ei  al.,  23  How.  435;  21  Ency.  Law,  2d 
ed.  950. 

6.  The  bond  is  not  good  as  a  voluntary  bond.  The  contract 
contained  in  the  bond  was  not  made  with  the  use  plaintiff.  The 
bond  has  two  purposes,  one  the  faithful  and  efficient  perform- 
ance of  all  the  duties  of  his  office,  and  ihe  other  that  he  will  well 
and  truly  pay  over,  disburse,  and  account  for  all  moneys.  It  is 
given  to  the  District  of  Columbia,  and  nowhere  does  it  recite  or 
indicate  thai  it  is  for  tlie  benefit  of  any  other  person  whatsoever. 
16  Am.  &  Eng.  Enc.  P.  &  P.  516,  517.  If  the  bond  had  been 
given  to  the  United  States  for  its  benefit,  or  for  the  wards  of 
the  nation,  a  different  rule  might  prevail.  U.  S.  v.  Pumpkrey, 
11  App.  D.  C.  44 ;  Tyler  v.  Hand,  7  How.  573.  No  person  who 
is  not  the  proprietor  of  an  obligation  can  have  a  legal  right  to 
put  it  in  suit  unless  such  right  be  given  by  the  legislature,  and 
no  person  can  be  authorized  to  use  tlie  name  of  another  without 
his  assent  given  in  fact  or  by  legal  intendment.  Washingto.i  v. 
Young,  10  Wheat.  409 ;  Harshnian  v.  Winterboitom,  123  U.  S, 
220 ;  McRea  v.  McWilliams,  58  Texas,  328 ;  Couniy  v.  Bush- 
mil,  15  Oi-eg.  169,  170,  171. 

Ill  The  court  below  reliance  \vas  placed  by  the  attorney  for  the 
plaintiff  Young  on  certain  Maryland  cases.  These  decisions, 
even  if  applicable,  constitute  simply  a  rule  in  the  State  of  Mary- 
land and,  as  conceded  in  Staie  v.  Norwood,  12  Md.  177,  are 
contrary  to  the  ruling  of  the  Supreme  Court  of  the  United  States 
in  like  cases  relating  to  the  District  of  Columbia. 

There  was  no  appearance  for  either  of  the  other  appellees. 

Mr.  Justice  Morbis  delivered  the  opinion  of  the  Court: 
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1.  We  think  that  the  soKjalled  use  plaintiff  was  authorized  in 
law  to  use  the  name  of  the  District  of  Columbia  as  the  nominal 
plaintiff  in  this  suit 

While  the  office  of  inspector  of  plumbing  was  created  by  act 
of  Congress,  and  his  general  duties  were  prescribed  by  the  same 
enactment,  yet  he  was  to  be  appointed  by  the  commissioners,  to 
be  responsible  to  them,  to  act  under  their  orders,  and  to  be  sub- 
ject to  such  regulations  as  they  should  ordain.  Plainly,  his  of- 
fice is  one  of  great  responsibility,  and  upon  the  faithful  per- 
formance of  its  duties  may  depend,  to  a  very  large  extent,  the 
health  and  welfare  of  the  community.  The  subject-matter  of 
inspection  is  usually  hid  away  from  the  ordinary  view  after  the 
conclusion  of  the  work  of  construction,  and  defects  in  it  can 
generally  be  detected  only  by  those  expert  in  such  work,  or  by 
their  deleterious  effects  upon  the  neighborhood  and  the  com- 
munity. Those  who  afterwards  deal  with  the  property,  eitJier 
ab  occupants  or  as  purchasers,  have  usually  no  means  of  de- 
termining whether  such  work  has  been  properly  performed,  for 
the  defects  are,  or  may  be,  entirely  latent,  and  beyond  the  scope 
of  ordinary  observation.  It  is  most  important^  therefore,  that 
the  inspector  be  held  to  a  rigid  accountability  for  the  faithful 
performance  of  his  duties,  and  that  such  performance  be  en- 
forced by  all  proper  and  reasonable  precautions. 

With  this  result  in  view,  and  in  order  to  secure  it,  the  com- 
missioners have  thought  proper  to  make  the  regulation,  which 
prescribes,  as  already  stated — 

"That  the  inspector  of  plumbing  shall  make  oath  that  he  will 
faithfully  perfomi  the  duties  of  his  office,  and  shall,  before 
entering  upon  said  duties,  execute  a  bond  to  the  District  of 
Columbia  in  the  sum  of  $6,000,  with  tliree  sureties,  to  be  ap- 
j)roved  by  the  commissioners,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office,  and  for  the  benefit  of  all 
persons  who  may  be  a^i^ieved  by  his  acts  of  neglect" 

Under  this  regulation  it  seems  to  us  to  be  very  plain  that  the 
official  bond  required  of  the  inspector,  although  executed  to  the 
District  of  Columbia  as  the  obligee,  was  intended,  not  alone  for 
the  protection  of  the  District  as  a  municipality,  but  likewise, 
and  perhaps  more  generally  and  more  frequently,  for  the   pro- 
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tection  of  individuals  who  would  have  to  deal  with  property  on 
the  faith  of  the  due  performance  of  his  duty  by  the  inspector, 
and  who  should  suffer  damage  from  his  neglect  or  failure  to 
perform  such  duty.  While  the  health  and  welfare  of  the  com- 
munity ad  a  whole  might  be  largely  affected  by  the  neglect  of  the 
inspector  to  perform  his  duty,  it  is  not  apparent  that  in  any 
special  instance  the  District  has  any  interest  which  could  at  all 
suffer  from  any  such  non-performance  of  duty.  On  the  other 
hand,  individuals  might  suffer  quite  frequently  from  official 
neglect  of  the  inspector.  The  owner  of  the  property  might  be 
injured  by  the  ignorance  or  fraud  of  an  incompetent  plumber. 
Subsequent  occupants  and  purchasers,  knowing  nothing  of  the 
latent  defect,  might  be  injured,  or  might  find  it  necessary,  as  the 
use  plaintiff  in  this  case  has  found,  to  make  large  repairs  in 
order  to  have  the  work  done  as  it  should  have  been  done  in  the 
first  instance,  and  as  it  would  have  been  done  if  the  inspector 
had  performed  his  duty.  Unless,  therefore,  the  requirement  of  a 
bond  from  the  inspector  was  for  the  protection  of  such  indi- 
viduals, we  fail  to  find  that  there  would  be  any  great  reason  at 
all  for  such  a  requirement.  We  think  that  the  plain  language 
of  the  regulation  made  by  the  conMnissioners  provides  that  the 
inspector's  bond  shall  be  for  the  use  and  benefit  of  individuals 
aggrieved  by  the  inspector's  neglect ;  and  that  the  regulation  is 
in  effect  a  consent  in  advance  to  any  person  aggrieved  to  use  the 
name  of  the  District  in  a  suit  for  his  use  and  benefit.  We  see 
no  distinction  in  principle  between  the  inspector's  bond  in  this 
case  and  a  sheriff's  bond,  which,  although  given  to  the  State,  is 
liable  to  be  put  in  suit  in  the  name  of  the  State  to  the  use  of  any 
person  aggrieved  by  his  malfeasance  or  non-feasance  of  his  of- 
ficial duty. 

It  is  suggested,  however,  on  behalf  of  the  appellees  that  the 
regulation  in  question  is  one  beyond  the  p#wer  of  the  commis- 
sioners to  make,  and  is  therefore  a  nullity;  and  that  therefore 
the  bond  given  in  pursuance  of  it  is  equally  a  nullity.  But  if 
the  defendants,  having  given  the  bond  and  having  procured  the 
office  of  inspector  for  their  principal  on  the  faith  of  their  being 
so  bound  to  the  District  and  to  individuals,  are  not  now  estopped 
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by  their  conduct  from  denying  its  validity,  in  regard  to  which 
we  need  express  no  opinion,  we  find  no  ground  whatever  on 
which  to  question  the  reasonableness  and  validity  of  the  regula- 
tion. The  duties  of  the  office,  as  we  have  seen,  are  such  as  to 
justify  the  commissioners  in  seeking  to  surround  them  with  all 
possible  precautions.  Congress,  having  provided  for  the  ap- 
pointment of  an  inspector  by  them,  remitted  the  whole  subject- 
matter  to  them  for  regulation.  And  it  is  not  apparent  to  us 
why  they  should  not  have  required  a  bond  before  they  allowed 
any  man  to  enter  upon  so  responsible  a  position.  It  is  not 
necessary  that  the  requirement  of  a  bond  for  the  faithful  per- 
formance of  duty  should  be  prescribed  by  statute.  Private 
individuals  in  the  conduct  of  their  private  business  may  validly 
prescribe  such  a  requirement  as  a  condition  precedent  to  the  ap- 
pointment of  a  person  to  a  responsible  office  in  their  service ;  and 
it  is  not  apparent  why  a  municipality  with  vastly  greater  re- 
sponsibilities, might  not  properly  do  so,  when  it  is  given  au- 
thority to  make  all  reasonable  rules  and  regulations  on  the  whole 
subject-matter.  As  well  might  it  be  argued  that  the  commis- 
sioners can  not  prescribe  an  oath  of  office  for  the  inspector,  as 
that  they  can  not  prescribe  a  bond.  The  argument  which 
would  overthrow  the  one  will  overthrow  the  other.  The  act  of 
Congress  provides  in  terms  for  neither  oath  nor  bond.  Are  the 
commissioners,  therefore,  when  they  have  been  given  so  exten- 
sive a  power  of  regulation,  to  be  precluded  from  seeking  to 
throw  any  of  the  usual  safeguards  around  the  office  of  the  in- 
spector to  secure  the  faithful  performance  of  his  duties  by  him  ? 
We  do  not  think  that  either  reason  or  authority  requires  the  de- 
nial of  such  power  to  the  commissioners. 

We  are  of  opinion,  therefore,  that  the  use  plaintiff  in  this 
case,  if  she  was  in  fact  aggrieved  by  any  negligence  of  the  in- 
spector, was  authorized  to  institute  this  suit  on  his  official  bond 
in  the  name  of  the  District. 

2.  But  the  question  remains  whether  she  has  stated  in  her 
declaration  a  legal  grievance  against  the  inspector.  In  view  of 
the  admission  of  counsel  for  the  appellant  in  open  court  of  what 
was  undoubtedly  the  fact,  that  the  inspector,  in   disconnecting 
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the  plumbing  in  the  houses  in  question  from  the  general  sewcr^ 
age  system,  did  no  more  than  his  official  duty  under  the  order 
of  the  commissioners,  we  fail  to  see  that  there  is  any  cause  of 
action  whatever  stated  in  the  second  count  of  the  declaration. 
Beyond  question,  the  demurrer  was  properly  sustained  as  to  that 
count. 

3.  As  to  the  first  count  in  the  declaration,  that  also  is  open  to 
serious  criticism.  While  tliere  is  a  recital  in  it,  or  an  allega- 
tion, that  the  inspector  n^^lected  and  failed  to  inspect  the 
houses,  or  cause  them  to  be  inspected,  and  that  in  consequence  of 
such  failure  improper  connection  was  made  of  the  plumbing  in 
the  houses  with  the  general  sewerage  system,  yet  the  gravamen 
of  the  charge  is  that  the  inspector  wrongfully  and  unlawfully 
condemned  the  plumbing  and  severed  the  connection,  whereby 
the  houses  were  rendered  untenantable  and  the  use  plaintiff  was 
damaged.  Now,  when  it  is  conceded,  as  it  has  been,  that  the 
inspector,  in  the  condemnation  of  the  plumbing  in  the  houses 
and  in  the  severance  of  the  connection  with  the  sewerage  system, 
was  wholly  within  the  line  of  his  duty,  it  would  seem  that  the 
whole  allegation  must  fail.  Moreover,  apart  from  the  conces- 
sion that  the  inspector  did  no  more  than  his  duty  when  he  con- 
demned the  plumbing  and  severed  the  connection,  there  is  a 
manifest  inconsistency  between  the  several  statements  of  the 
declaration.  If  we  assume,  as  the  declaration  alleges,  that  the 
inspectx)r  did  in  fact  negligently  and  wrongfully  fail  to  inspect 
the  plumbing  in  the  houses  while  they  were  in  the  course  of  con- 
struction, yet  it  would  be  none  the  less  his  duty,  under  the  order 
of  the  commissioners,  to  condemn  the  work  and  sever  the  con- 
nection when  occasion  arose  for  such  action,  and  his  action  in 
so  doing  can  not  with  any  propriety  be  characterized  as  wrong- 
ful or  unlawful.  A  violation  of  duty  in  the  first  instance  can 
not  make  the  subsequent  performance  of  it  wrongful  or  unlaw- 
ful. Upon  the  failure  to  inspect  at  the  proper  time,  which 
necessitated  the  subsequent  condemnation  and  severance,  and 
not  upon  this  subsequent  acticm  as  in  itself  a  grievance,  can  the 
declaration  ])roperly  be  based. 

If  the  allegation  of  neglect  on  the  part  of   the   inspector  to 
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cause  the  proper  inspection  to  be  made  of  the  premises  in  ques- 
tion at  the  proper  time  is  well  founded,  there  is  in  the  declara- 
tion sufficient  to  show  that  the  use  plaintiff  may  have  been  dam- 
aged by  the  neglect;  but  it  has  not  been  sufficiently  or  properly 
stated.  The  real  damage  to  the  use  plaintiff  was  not  in  the  con- 
demnatton  of  the  plumbing  and  the  severance  of  the  connection, 
which  were  both  lawful  and  may  indeed  be  regarded  as  having 
been  for  the  benefit  of  the  property  and  of  the  plaintiff  as  its 
owner,  but  in  the  increased  price  which  she  paid  for  the  prop- 
erty upon  the  faith  of  the  inspector's  performance  of  his  duty, 
or  in  the  expense  to  which  she  was  put  to  place  the  property  in 
the  condition  in  which  it  would  have  been  if  the  inspector  had 
performed  his  duty. 

On  behalf  of  the  appellant,  however,  it  has  been  argued  that 
so  much  of  the  first  coimt  of  the  declaration  as  refers  to  the  pur- 
chase of  the  property  by  Mrs.  Young  and  the  subsequent  con- 
demnation and  severance  of  the  plumbing  may  be  regarded  as 
surplusage ;  and  that  as  the  District  of  Columbia  is,  as  claimed, 
the  real  plaintiff,  and  negligent  failure  of  inspection  is  alleged, 
a  sufficient  cause  of  action  on  behalf  of  the  District  is  stated,  up- 
on which  nominal  damages,  and  only  nominal  damages,  could  be 
recovered.  It  is  unnecessary  to  pursue  this  argument  into  the 
citation  of  authorities  which  are  adduced  in  support  of  it.  It 
must  suffice  to  say,  as  to  them,  that,  in  our  opinion,  the  authori- 
ties cited  are  not  applicable  to  the  question  in  issue. 

Courts  of  law  cannot  regard  with  favor  suits  instituted  merely 
to  mulct  defendants  in  costs,  such  as  this  would  undoubtedly  be 
under  this  theory  of  the  appellant;  and  least  of  all  can  it  be  tol- 
erated that  official  bonds  can  be  made  the  basis  of  such  suits  and 
the  name  of  the  State  or  the  municipality  used  ^vithout  warrant 
by  private  parties,  who  can  assign  no  damage  to  the  State  or 
municipality  and  who  have  no  individual  interest  them- 
selves in  the  subject-matter  of  suit.  It  is  a  well- 
established  rule  of  law  that  a  mere  breach  of  duty,  eith- 
er by  a  public  official  or  by  a  private  person,  will  not  warrant  the 
institution  of  suit  against  him,  without  allegation  and  proof  of 
damage  sustained  by  the  plaintiff  in  consequence  of  such  breach 
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of  duty.  N"o  damage  of  any  kind  is  here  alleged  to  have  ac- 
crued to  the  District  of  Columbia ;  the  sole  damage  alleged  is  to 
the  use  plaintiff.  Consequently,  if  the  latter  be  stricken  out, 
no  cause  of  action  is  stated. 

From  what  we  have  said,  it  follows  that,  while  the  use  plain- 
tiff is  justified  in  law  in  putting  the  inspector's  official  bond  in 
suit  for  neglect  of  duty  causing  damage  to  her,  and  in  using  the 
name  of  the  District  of  Columbia  for  the  purpose,  yet  that  the 
declaration  is  demurrable  in  not  properly  stating  a  good  cause 
of  action  in  the  use  plaintiff.  But  at  the  same  time  it  is  readily 
inferable  from  the  declaration  that  such  cause  of  action  does  or 
may  exist  It  would  seem,  therefore,  to  be  in  the  interest  of 
justice  that  the  plaintiff  should  have  an  opportunity  to  amend 
the  declaration.  That  opportunity,  it  is  true,  was  given  to  the 
plaintiff  in  the  court  below,  and  was  rejected  or  refused,  prob- 
ably under  a  mistaken  view  as  to  her  rights  in  the  premises.  We 
think  that,  in  the  interest  of  justice,  and  under  the  very  liberal 
provisions  of  the  statute  in  regard  to  amendments,  that  opportu- 
nity may  properly  be  allowed  again ;  although  it  will  not  do  to 
experiment  with  the  right  of  appeal  in  anticipation  of  the  subse- 
quent allowance  of  amendment.  Such  allowance  will  be  used 
sparini^ly,  and  only  when  the  interests  of  justice  seem  very  plain- 
ly to  demand  it. 

If  the  appellant  here,  who  is  the  plaintiff  in  the  court  below, 
will  file  in  this  court  within  ten  days  a  notice  of  her  intention 
and  willingness  to  amend  the  declaration  in  accordance  with  the 
views  expressed  in  this  opinion,  the  judgment  appealed  from 
will  be  reversed,  and  the  cause  will  be  remanded  for  the  purpose 
of  such  amendment  and  for  further  proceedings  therein  accord- 
ing to  law.  But  if  the  appellant  will  not  file  such  notice  within 
the  time  specified,  the  judgment  will  be  affirmed.  In  either  case 
the  appellant  must  pay  all  the  costs  of  the  appeal.  And  it  is  so 
ordered. 

[The  appellant  filed  the  notice  required  by  the  foregoing  opin- 
ion, and  the  judgment  appealed  from  was  reversed. — ^Repobt- 

ER.J 
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Pure  Food  Law;  Milk,  Sale  op;  Statutes,  When  Reasonable  and  When 

UnBEASONABLE;   MUNICIPAL  ORDINANCES;   CONSTITUTIONAL  LaW. 

1.  Section  13  of  the  act  of  Congress  of  March  2,  1895,  regulating  the  sale 

of  milk  in  this  District,  providing  that  milk  taken  for  analysis  shall 
be  analyzed  in  the  presence  of  two  witnesses,  one  of  whom  may  be  the 
owner  of  the  milk  or  his  agent,  is  impliedly  repealed  by  (§  4,  6,  7,  and  8 
of  the  act  of  February  17,  1898,  relating  to  the  adulteration  of  foods 
and  drugs  in  the  District  of  Columbia,  which  provides  that  the  seller 
of  mi]k  or  other  food  for  sale  shall,  upon  application,  furnish  a  sample 
thereof  to  the  health  department  for  analysis;  and  places  the  whole 
matter  of  the  retail  sale  and  disposition  of  drugs  and  food,  including 
mi]k,  under  the  supervision  of  the  health  department  subject  to  the 
control  of  the  commissioners. 

2.  If  an  act  of  Congress  requires  an  impossible  thing  to  be  done,  or  some- 

thing to  be  done  in  an  impossible  manner,  the  courts  may  declare  it 
incapable  of  enforcement  in  a  particular  case,  but  a  statute  will  not  be 
declared  void  because  of  difficulty  of  construction  or  because  of  ap- 
parent hardship  in  its  application,  nor  are  the  plain  words  of  a  statute 
to  be  refused  their  application  upon  any  theory  that  a  more  reasonable 
provision  could  have  been  adopted  for  the  state  of  the  case  presented. 

3.  While  a  municipal  ordinance  professed  to  have  been  passed  under  a  gen- 

eral or  implied  power  given  by  a  statute  must  be  reasonable  and  not 
oppressive  and  if  it  be  not  so  it  will  be  declared  void,  this  is  upon  the 
presumption  that  the  legislature  did  not  intend  by  the  general  terms 
of  the  statute  to  authorize  the  making  of  such  an  ordinance. 

4.  In  a  prosecution  in  the  police  court  charging  the  defendant  with  selling 

milk  containing  less  than  314  per  cent  of  butter  fat  in  violation  of 
the  act  of  Congress  of  February  17,  1898,  an  offer  by  the  defendant 
to  prove  not  that  the  act  of  Congress  required  milk  to  conform  to  an 
impossible  standard  or  test,  or  that  the  milk  offered  for  sale  should  con- 
tain constituents  that  nature  did  not  supply,  but  that  the  standard 
prescribed  was  unreasonably  high  and  could  not  by  ordinary  care  be 
maintained  through  all  seasons  of  the  year  is  properly  rejected  by  the 
trial  court. 
6.  In  such  a  prosecution,  it  is  not  error  for  the  trial  court  to  charge  the 
jury  that  the  extent  and  limit  of  their  inquiry  is  whether  the  defend- 
ant sold  the  milk  as  charged  and  whether  in  fact  it  contained  less 
than  314  per  cent  of  butter  fat  contrary  to  the  act   of   Congress   in 
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question;  nor  is  it  error  for  the  trial  court  to  refuse  to  allow  the  de- 
fendant to  introduce  evidence  to  show  for  what  purpose  he  had  the 
milk  on  hand,  that  being  entirely  immaterial  if  he  sold  milk  that  did 
not  bear  the  test  prescribed. 

No.  1807.     Submitted  October  7,  1003.    Decided  Noyember  5,  1008. 

In  BBBOB  to  the  Police  Court  of  the  District  of  Columbia. 

Affirmed. 

The  Court  in  the  opinion  stated  the  case  as  follows : 

This  case  is  brought  here  on  writ  of  error  to  the  police  court 
of  this  District. 

The  plaintiff  in  error,  frank  Weigand,  the  defendant  below, 
was  charged  on  information  that  he  did,  on  the  13th  day  of  De- 
cember, in  the  year  1902,  in  the  District  of  Columbia,  and  in 
the  city  of  Washington,  sell  and  offer  for  sale,  a  certain  article 
of  food,  to  wit,  milk,  which  contained  less  than  31^  per  cent 
of  butter  fat,  contrary  to  and  in  violation  of  the  act  of  Congress, 
approved  February  17,  1898.  The  defendant  pleaded  not  guilty, 
and  the  case  was  tried  before  a  jury,  and  the  verdict  of  guilty 
was  rendered,  upon  which  judgment  was  entered  by  the  court. 

In  the  course  of  the  trial  a  bill  of  exceptions  was  taken  to  va- 
rious rulings  of  the  court  on  questions  of  the  admissibility  of 
evidence,  the  refusal  of  instructions  to  the  jury,  and  to  the 
charge  of  the  court  to  the  jury,  upon  the  law  and  the  evidence. 
There  was  also  a  motion  in  arrest  of  judgment,  but  that  was 
founded  upon  matters  of  law  that  had  been  ruled  upon  at  the 
trial,  and  tlie  motion  was  overruled. 

There  are  a  great  many  errors  assigned  in  the  brief  of  the 
plaintiff's  counsel,  but  it  is  only  necessary  to  consider  a  few  of 
them  to  dispose  of  the  case. 

Without  pursuing  the  order  of  the  assignment  as  contained  in 
the  brief,  the  following  arc  the  material  assignments  of  error, 
and  upon  which  the  determination  of  the  case  depends,  viz. : 

1.  That  the  court  erred  in  holding  that  §  13  of  the  act  of  Con- 
gress, approved  March  2,  1896,  was  repealed  by  the  act  of  Con- 
gress of  February  17,  1898. 
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2.  That  the  court  erred  in  not  allowing  the  defendant  to 
show,  by  extrinsic  evidence,  that  the  standard  of  milk  prescribed 
by  the  act  of  Congress  of  February  17,  1898,  was  excessively 
high,  and  unreasonable ;  and  in  refusing  to  instruct  the  jury  that 
if  they  believed  from  the  evidence  that  the  proportions  of  fat, 
and  of  solids  not  fat,  as  prescribed  in  the  statute  are  unrea- 
sonable, and  cannot  be  maintained  under  ordinary  conditions, 
•or  in  the  exercise  of  ordinary  care,  then  such  proportions  are  un- 
reasonable, unusual,  and  oppressive,  and  deprive  the  defendant 
of  the  use  of  his  property ;  aud  for  such  reasons  the  portions  of 
the  act  prescribing  such  proportions  of  fat  and  solids  are  void 
And  unconstitutional ;  and  the  verdict  should  be  not  guilty. 

3.  That  the  court  erred  in  declaring  to  and  charging  the 
jury,  that  the  extent  of  their  inquiry  was  whether  the  defend- 
ant sold  the  milk  as  charged,  and  whether  it  contained  less  than 
SVU  per  cent  of  butter  fat,  contrary  to  the  act  of  Congress. 

4.  That  the  court  erred  in  refusing  to  allow  tlie  defendant 
to  show  the  specific  purpose  for  which  he  had  the  milk  in  his 
possession,  and  from  which  the  sample  in  question  was  taken. 

6.  That  the  court  erred  in  refusing  to  grant  the  defendant's 
3)rayers,  1,  2,  3,  and  4.  These  assignments  present  all  the  ques- 
tions that  are  material  to  be  considered. 

1.  The  act  of  Congress  of  March  2,  1896  [28  Stat,  at  L. 
709,  chap.  164], is  entitled** An  Act  to  Kegulate  the  Sale  of  Milk 
in  the  District  of  Columbia,  and  for  Other  Purposes."  The  act 
'Consists  of  15  sections,  and  not  only  fixes  the  standard  and  reg- 
ulates the  sale  of  milk  in  the  District,  but  it  undertakes  to  pro- 
vide the  ways  and  means  of  securing  a  pure  and  wholesome  sup- 
ply of  milk  to  the  consumers  of  the  District.  It  regulates  the 
manner  of  keeping  of  dairy  farms  within  the  District,  as  well  as 
the  sale  of  milk.  Among  the  various  provisions  of  this  act  we 
find  the  following: 

"Sec.  6.  That  no  person  shall  offer  or  have  for  sale  in  the 
District  of  Columbia  any  unwholesome,  watered,  or  adulterated 
milk,  or  milk  known  as  swill  milk,  or  milk  from  cows  that  are 
fed  on  swill,  garbage,  or  other  like  substance,  nor  any  butter  or 
<3heese  made  from  any  such  milk. 
Vol.  XXII— 36 
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"Sec.  7.  That  no  person  shall  knowingly  oflfer  or  have  for  sale 
any  milk  containing  more  than  88  per  cent  of  watery  fluid,  and 
less  than  12  per  cent  of  total  milk  solids,  of  which  at  least  S 
per  cent  shall  be  of  fat. 

"Sec.  8.  That  no  person  shall  sell,  exchange,  or  deliver,  or 
have  in  his  custody  or  possession  w^ith  intent  to  sell,  exchange,  or 
deliver  skimmed  milk  containing  less  than  9  3/10  per  cent  of 
milk  solids,  inclusive  of  fat."  And  by  §  13  of  the  act,  it  ia 
provided,  "that  in  all  cases  of  sampling,  in  the  District  of  Co- 
lumbia, milk  taken  for  analysis  ^all  be  taken,  examined,  and 
analyzed  in  the  presence  of  at  least  two  witnesses,  one  of  whom 
may  be  the  owner  of  the  milk  or  his  agent ;  and  in  all  cases  such 
sampling  shall  be  made  according  to  the  Baboock  method,  to  wit,, 
dumping  the  milk  from  one  can  to  another  not  less  than  twice 
before  sampling." 

This  act  appears  not  to  have  worked  well  in  all  respects,  at 
least,  it  was  not  satisfactory  to  the  health  department  of  the  Dis- 
trict Therefore,  by  the  act  of  Congress  of  February  17,  1898, 
[30  Stat  at  L.  246,  chap.  25]  entitled  "An  Act  Relating  to  the 
Adulteration  of  Foods  and  Drugs  in  the  District  of  Columbia," 
it  is  declared  by  subdivision  of  §  3,  that  milk  shall  be  deemed 
to  be  adulterated  within  the  meaning  of  this  act,  if  it  contains 
less  than  3^/2  P^r  cent  of  fat,  less  than  9  per  cent  of  solids  not 
fat,  and  contains  more  than  87%  per  cent  of  water. 

By  §  4  of  this  latter  ad^  it  is  provided  "that  it  shall  be  the 
duty  of  the  health  officer  of  the  District  of  Columbia,  under  the 
direction  of  the  commissioners  of  said  District,  to  adopt  such 
measures  as  may  be  necessary  to  facilitate  the  enforcement  hereof 
[this  act],  and  prepare  rules  and  regulations  with  regard  to  the 
proper  method  of  collecting  and  examining  drugs  and  articlesr 
of  food  in  said  District" 

Section  6  provides,  "that  every  person  offering  for  sale,  or 
delivering  to  any  purchaser,  any  drug  or  article  of  food  included 
in  the  provisions  of  this  act  shall  furnish  to  any  analyst  or  other 
officer  or  agent  of  the  health  department,  who  shall  apply  to  him 
for  the  purpose,  and  shall  tender  him  the  value  of  the  same,  a. 
sample  sufficient  for  the  purpose  of  analysis  of  any  such  drug  or 
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article  of  food  which  is  in  his  possession. ''  And  by  §  7,  it  is 
provided  "that  in  all  cases  where  any  drug  or  article  of  food  shall 
be  taken  as  a  sample  to  be  examined  and  analyzed,  the  person 
making  the  analysis  shall  reserve  a  portion  of  the  sample,  which 
shall  be  sealed,  for  a  period  of  thirty  days  from  the  time  of  tak- 
ing such  sample,  and  in  case  of  a  complaint  the  reserved  portion 
alleged  to  be  adulterated  shall,  upon  application,  be  delivered  to 
the  defendant  or  his  attorney."  Section  8  provides  "that  no  per- 
son shall  hinder,  obstruct,  or  in  any  way  interfere  with  any  in- 
spector, analyst,  or  other  person  of  the  health  department  in  the 
performance  of  his  duty  in  carrying  out  the  provisions  of  this 
act" 

The  act  then,  by  §  10,  provides  "that  all  acts  and  parts  of  acts 
inconsistent  with  this  act  be,  and  the  same  are  hereby  repealed : 
Provided,  that  nothing  in  this  act  contained  shall  be  construed 
as  modifying  or  repealing  any  of  the  provisions  of  *An  Act  De- 
fining Butter,  Also  Imposing  a  Tax  Upon  and  Begulating  the 
Manufacture,  Sale,  Importation,  and  Exportation  of  Oleomar- 
garine,' approved  August  2,  1886;  or  of  *An  act  Defining 
Cheese,'  etc" 

Messrs.  LecJcie  &  Fulton  and  Mr.  Joseph  W.  Cox,  for  the 
plaintiff  in  error : 

1.  Repeals  by  implication  are  not  favored,  and  unless  a 
later  statute  expressly  repeals  a  former  one,  so  much  of  the  for- 
mer statute  remains  the  law  as  is  not  clearly  inconsistent  with 
the  terms  of  the  later.  1  Blackstone,  90;  Harford  v.  U.  8.  8 
Cranch,  109 ;  Wood  v.  U.  8.  16  Peters,  596 ;  U.  8.  v.  Walker,  22 
Howard,  299 ;  Ex  Parte,  Crow  Dog,  109  U.  S.  571 ;  Bride  v. 
McFarland,  18  D.  C.  App.  120, 125 ;  U.  8.  v.  8ampson,  19  App. 
D.  C.  419,  435 ;  McCaHliy  v.  McCarthy,  20  D.  C.  App.  200.  A 
genera]  law  does  not  operate  a  repeal  of  a  special  law  upon  the 
same  subject  passed  previous  to  the  general  law.  McFarland  v. 
State  Bank,  4  Pike,  410.  See  also :  Clay  Co.  v.  8oc,  for  Sewings,. 
104  U.  S.  587 ;  McCool  v.  Smith,  1  Black.  459 ;  State  v.  Stoll,  \T 
Wall,  425,  430 ;  Arthur  v.  Homer,  96  U.  S.  137, 140 ;  Chew  He- 
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ong  V.  U.  S.  112  U.  S.  536,  560.  In  holding  that  §  13  waa  re- 
pealed by  the  later  act,  the  trial  judge  evidently  had  in  mind  the 
principle  of  law  applied  in  District  of  Columbia  v.  Button,  143 
..U,  S.  18,  viz. :  that  when  two  acts  are  not  in  express  tenns  repug- 
nant, yet  if  the  latter  covers  the  whole  subject  of  the  first,  and 
embraces  new  provisions  plainly  showing  that  it  was  intended 
as  a  substitute  for  the  first  act,  it  will  operate  as  a  repeal  of  that 
act.  Can  it  be  said  that  the  act  of  1898  covers  the  whole  subject 
of  the  act  of  1895  and  was  intended  as  a  substitute  for  the  first 
act?  Is  it  not  rather  true  that  the  first  act  is  a  special  act  in 
which,  as  was  said  in  United  States  v.  Sampson,  cited  above, 
"the  mind  of  the  legislator  has  been  turned  to  the  details  of  the 
subject,"  and  the  subsequent  statute,  a  law  "treating  the  subject 
in  a  general  manner  and  not  expressly  contradicting  the  original 
act"  ?  The  latter  statute  deals  with  standards  of  foods  and 
drugs  generally;  the  former  statute  prescribes  in  det-ail  regula- 
tions governing  the  handling  and  selling  of  a  single  article  of 
food,  namely  milk,  and  incidentally  fixes  the  standard.  The 
subject  matter  of  the  two  statutes  is  not  the  same,  one  is  general, 
the  other  special.  The  regulations  as  to  the  selling  of  milk  pre- 
scribed by  the  act  of  1895,  so  far  from  being  inconsistent  with 
the  terms  of  the  act  of  1898,  stand  as  a  mutual  aid  to  the  lat- 
ter statute  and  serve  to  make  the  law  as  to  the  handling  and  sell- 
ing of  milk  complete.  It  was  necessary  under  the  law  of  1898  for 
the  health  oflSce  "to  prepare  rules  and  regulations  with  regard 
to  the  proper  method  of  collecting  and  examining"  some  articles 
of  food ;  but  such  was  not  necessary  and  has  not  been  done  by  the 
health  oflSce  in  the  case  of  milk,  for  the  act  of  1895  had  already 
fixed  the  method,  which  was  perfectly  consistent  with  and  an 
aid  to  the  act  of  1898. 

It  is,  therefore,  respectfully  submitted  that  there  is  nothing  in 
the  act  of  1898  inconsistent  with  §  13  of  the  act  of  1895,  that 
the  section  is  in  force,  and  diat  the  conviction  had  in  this  case,  in 
total  disregard  of  said  section,  ought  not  to  be  allowed  to  stand. 

2.  The  court  has  the  power  to  inquire  into  the  reasonableness 
of  a  police  regulation  established  by  Congress,  and  extrinsic  evi- 
dence may  be  introduced  at  the  trial  to  show  the  unreasonable- 
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ness  of  such  a  regulation.  The  power  of  Congress  is  not  abso- 
lute and  arbitrary  in  respect  to  its  control  over  the  District  of 
Columbia,  but  must  be  exercised  like  the  power  of  a  state  legis- 
lature with  due  regard  to  the  fundamental  guarantees  of  the  Con- 
stitution and  the  policy  of  a  free  government  Kerr  v.  Ross,  5 
App.  D.  C.  241,  247,  248;  Callan  v.  WiUon,  127  U.  S.  640; 
Lansburgh  v.  D.  C,  11  D.  C.  App.  512,  521 ;  Loan  Association 
V.  TopeJca,  20  Wall.  622 ;  Curry  v.  D.  C.  14  App.  D.  C.  423, 
439 ;  SioiUenberg  v.  Frazier,  1 6  App.  D.  C.  229,  240 ;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  369;  Railway  Co.  v.  Ellis,  165 
U.  S.  150,  159. 

The  character  of  police  regulations  as  to  their  reasonableness 
is  a  question  for  the  courts,  and  the  right  exists  in  a  defendant 
to  show  the  unreasonableness  of  a  statute  or  ordinance  at  the 
trial.  Dillon,  Jdun.  Corp.  §  338 ;  Yick  Wo  and  Wo  Lee  v.  Hop- 
kins, 118  U.  S.  356 ;  Moore  v.  D.  C.  12  D.  C.  App.  543 ;  R,  R.  v. 
D.  C.  10  App.  D.  C.  127 ;  Kerr  v.  Ross,  5  D.  C.  App.  241-249 ; 
Mugler  v.  Kansas,  123  U.  S.  623-661.  See  also  In  re  Jacols, 
98  N.  Y.  98 ;  People  v.  Gilhon,  109  N.  Y.  389 ;  CoUn  v.  Lisk, 
153  N.  Y.  188;  Ruhrstrat  v.  People,  185  111.  133;  People  v. 
Warden,  144  N.  Y.  529-535 ;  McCullough  v.  Brown,  41  S.  C. 
220.  Could  Congress  arbitrarily  forbid  the  use  of  pure  milk 
as  an  article  of  food  in  the  District  ?  We  believe  such  an  act  of 
Congress  would  certainly  be  declared  void  by  the  courts.  Could 
Congress  indirectly  do  the  same  thing  by  forbidding  the  sale  of 
milk  unless  it  contained  an  impossible  percentage  of  butter  fats, 
say  for  example  25  per  cent?  Would  not  a  man,  charged  with 
supplying  milk  in  violation  of  such  a  statute,  have  a  right  to 
show  on  his  trial  that  such  a  statute  was  unreasonable?  If  it 
is  impossible  to  maintain  a  standard  of  3^4  P^r  cent  of  butter 
fats  in  milk,  as  maintained  by  the  defendant,  is  not  the  standard 
unreasonable  ?  And  has  not  the  defendant  the  right  to  show  to 
the  court  that  such  a  standard  cannot  be  maintained  ? 

It  might  have  happened  that  the  defendant  could  not  have 
?hown  that  the  standard  was  unreasonable,  and  the  District 
might  have  been  able  to  show  that  the  standard  could  be  main- 
tidned.     But  the  questions  now  submitted  to  the  court  are,  Did 
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not  the  defendant  have  the  right  to  attack  the  reasonableness  of 
the  regulation  by  introducing  evidence  for  the  purpose  ?  And 
was  it  not  error  for  the  court  to  deny  him  that  right  ? 

8.  The  unmistakable  tendency  of  the  rulings  of  the  lower 
court  and  its  charge  was  to  give  the  jury  the  impression  that 
there  was  but  one  issue  of  consequence  in  the  case.  The  record 
shows  that  tliroughout  the  trial  up  to  the  time  when  the  court 
came  to  charge  the  jury,  the  rulings  of  the  court  were  such  as  to 
call  the  attention  of  the  jury  to  but  one  of  the  questions  of  fact 
And  when  in  his  charge  the  court  pointed  out  the  other  question 
of  fact,  his  comments  immediately  following  were  of  such  a  na- 
ture as  to  indicate  to  the  jury  that  the  testimony  of  the  defendant 
upon  that  question  was  of  little  value. 

These  rulings  and  comments  it  is  respectfully  contended  were 
inconsistent  with  a  fair  and  impartial  trial  of  the  defendant  ac- 
cording to  the  policy  of  our  laws,  and  even  if  they  stood  alone 
would  justify  a  reversal  of  the  judgment  of  the  trial  court. 

4.  It  was  proposed  to  show  by  the  defendant  the  purpose  for 
which  he  had  in  his  possession  the  milk  from  which  the  sample 
was  taken.  The  testimony  was  in  conflict  as  to  whether  or  not 
there  was  an  actual  sale  of  the  sample.  The  purpose  for  which 
the  defendant  had  the  milk  would  have  helped  the  jury  to  de- 
termine the  probability  of  his  selling  it  If  he  had  the  milk  for 
sale,  it  would  be  natural  to  expect  that  he  would  have  sold  the 
sample.  If  the  milk  was  old  milk,  and  not  on  hand  for  sale  but 
for  some  other  purpose,  it  would  be  improbable  that  he  would  sell 
a  sample  of  such  milk  to  a  man  whom  he  knew  to  be  the  inspector. 
The  milk  being  in  defendant's  possession,  unless  the  reason  for 
his  having  the  milk  was  explained,  the  jury  might  naturally  in- 
fer that  he  had  it  for  sale  and  sold  it.  If  the  defendant  did  not 
have  the  milk  for  sale  in  violation  of  the  law,  but  for  some 
other  purpose,  it  was  his  right  to  have  that  purpose  made  known 
to  the  jury. 

It  is  true  that  the  defendant  had  already  stated  that  he  had 
the  milk  for  "smear-case/'  and  his  son  had  stated  that  the  milk 
from  which  the  sample  was  taken  was  not  for  sale ;  yet  when  the 
trial  judge,  in  the  presence  of  the  jury,  ruled  that  they  were  not 
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entitled  to  know  for  what  purpose  the  defendant  had  the  milk^ 
it  was  practically  equivalent  to  ruling  out  the  statement  the  de* 
feudant  had  made. 

Mr,  Andrew  B.  Duvall,  Corporation  Counsel,  and  Mr.  E,  H, 
Thomas,  Assistant,  for  the  defendant  in  error: 

1.  The  act  of  Congress  approved  February  17,  1898,  is  the 
sole  rule  of  law  governing  and  did  not  require  the  test  pre- 
scribed by  the  former  law. 

2.  Congress  had  the  power  to  fix  the  standard  prescribed  by 
the  act  approved  February  17,  1898.  The  legislature  is  the  sole 
judge  of  the  necessity  of  preventing  deception  in  sale  of  an  ar- 
ticle by  appropriate  legislation.  Powell  v.  Pennsylvania,  127  IT. 
S.  678.  An  act  of  Congress  declaring  the  emission  of  certain 
smoke  to  be  a  nuisance  is  a  valid  and  constitutional  exercise  of 
the  police  power  of  Congress  over  this  District.  Moses  v.  U.  S. 
16  App.  Cases,  D.  C.  428 ;  Bradley  v.  D.  C.  30  W.  L.  K.  455 ; 
Sinclair  v.  D.  C.  80  W.  L.  R.  615.  The  act  of  February  17, 
1898,  has  been  sustained  by  this  court  D.  C.  v.  Lynham,  16 
App.  Cases,  D.  C.  85.  An  ordinance  of  the  city  of  New  Orleans 
requiring  that  milk  should  contain  "butter  fat  (3^^)  three  and 
one-half  per  cent  solids  not  fat  (9^/^)  nine  and  one-half  per 
cent"  is  a  legitimate  exercise  of  the  police  power  for  the  pub- 
lic health.  State  v.  Dupquier,  26  L.  R.  A.  162.  An  ordinance 
requiring  cream  to  contain  twenty  per  cent  butter  fat  is  valid. 
State  V.  Crescent  Creamery  Co,  54  L.  R.  A.  466.  The  act  of 
February  17,  1899,  requires  milk  to  contain  not  less  than  3^/4 
per  cent  of  fat,  nor  less  than  9  per  cent  of  solids  not  fat,  and  in 
the  case  of  cream  not  less  than  20  per  cent  of  butter  fat.  An 
ordinance  of  the  city  of  Baltimore  required  that  milk  should  not 
be  sold  that  had  less  than  3  per  cent  of  butter  fats,  and  that  all 
milk  kept  or  offered  for  sale  in  the  city,  which  did  not  come  up 
to  the  standard  thus  prescribed  should  be  considered  im- 
pure, adulterated,  or  unwholesome.  In  affirming  a  prose- 
cution for  a  violation  of  this  ordinance  the  court  said:  "The 
use  of  milk  as  an  article  of  food  enters  largely,  as  we  all  know, 
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in  the  daily  consumption  of  every  household,  and  there  is  na 
more  fruitful  source  of  disease  than  the  use  of  adulterated  and 
unwholesome  milk.  And  if  the  appellant's  contention  be  rights 
that  the  question  whether  or  not  milk,  which  is  daily  offered  for 
sale  in  every  part  of  a  large  and  populous  city,  comes  up  to  the- 
standard  prescribed  by  the  ordinance,  must  be  determined  by  the- 
ordinary  process  of  judicial  investigation  or  by  chemical  an^ 
alysis,  it  would  be  impossible  to  prevent  the  danger  to  the  public 
health  necessarily  resulting  from  impure  and  unwholesome 
milk.  And  it  is  absolutely  necessary,  therefore,  that  the  defend- 
ant in  error  should  have  the  power  to  provide  for  its  inspection 
by  proper  means  and  instruments,  and  if  upon  such  inspection  it 
shall  be  found  not  to  come  up  to  the  standard  prescribed  by  the- 
ordinance,  to  direct  that  the  offending  thing  shall  be  destroyed."' 
Deems  v.  Mayor,  80  Md.  164,  174,  175;  see  State  v.  Broadbelt,, 
89  Md.  565.  The  clause  fixing  the  standard  does  not  establish  a 
rule  of  evidence,  but  creates  a  new  offense.  "It  is  the  purpose  of 
the  statutes  to  prohibit  not  merely  the  dealing  in  milk  which  has 
been  adulterated,  but  also  the  dealing  in  milk  bf  such  inferior 
quality  as  to  fall  below  the  standard  required."  State  v.  Dup- 
quier,  26  L.  R.  A.  162 ;  Tiedeman,  Lim.  of  Police  Power,  p.  292^ 
1. 

3.  The  question  of  fact  as  to  whether  the  milk  ran  below  the 
standard  fixed  by  law  was  submitted  to  the  jury. 

Mr.  Chief  Justice  Alvey  delivered  the  opinion  of  the  Court: 

Upon  comparing  the  provisions  of  the  acts  of  1895  with  those 
of  the  later  act  of  1898,  such  as  relate  to  the  subject-matter  of 
this  prosecution,  we  think  it  clear  beyond  reasonable  doubt,  that 
§  13  of  the  former  act  has  been  repealed  by  operation  and  fair  in- 
tendment of  §§  4,  6,  7,  and  8  of  the  latter  act  of  1898 ;  and  thia 
was  simply  affirmed  by  the  last  section  of  the  act  of  1898^ 
when  it  declared  tliat  all  acts  and  parts  of  acts  inconsistent  there- 
with were  thereby  repealed.  It  is  conceded  that  §  7  of  the 
act  of  1895  was  repealed  by  the  provision  in  the  subsequent  act 
changing  the  marketable  standard  of  milk ;  and  we  think  §  13  of 
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the  act  of  1895  is  also  repealed,  because  inconsistent  with  the 
provisions  of  the  latter  act,  and  because  the  provisions  of  the  lat- 
ter act  were  intended  to  furnish  the  one  general  and  sole  rule 
upon  the  subject.  The  act  of  1895,  however,  is  only  impliedly 
repealed  by  the  subsequent  act  of  1898,  so  far  as  the  provisions 
of  the  latter  act  are  repugnant  to  it,  or  so  far  only  as  the  latter 
statute,  making  new  provisions,  is  plainly  intended  as  a  substi- 
tute for  provisions  contained  in  the  former  act  Hendersons  To- 
bacco, 11  Wall.  652,  20  L.  ed.  235 ;  Fabbri  v.  Murphy,  95  U.  S. 
191,  24  L.  ed.  468.  It  was  not,  clearly,  the  purpose  or  intention 
of  Congress,  in  passing  the  act  of  1898,  to  keep  in  existence  two 
different  methods  of  examining  and  testing  of  milk,  any  more 
than  it  was  to  keep  in  existence  two  different  standards  or  tests 
of  the  purity  of  the  article.  The  act  of  1898  not  only  changed 
the  previous  standard  of  milk  that  could  be  offered  for  sale  in  the 
District,  but  it  made  substantial  changes  in  the  method  of  exam- 
ining and  subjecting  to  test  the  milk  offered  or  that  could 
be  offered  for  sale.  After  the  passage  of  the  act  of 
1898,  it  was  no  longer  necessary  to  make  the  analysis  in 
the  presence  of  two  witnesses  as  previously  required;  that  was 
found  to  be  productive  of  delay  and  inconvenience.  Instead  of 
making  the  analysis  in  the  presence  of  two  witnesses,  the  party 
having  the  milk  or  other  articles  of  food  for  sale  is  required,  upon 
application,  to  furnish  a  sample  thereof,  to  an  oflScer  of  the 
health  department  for  analysis,  and  the  party  analyzing  the  arti- 
cle is  required  to  reserve  a  portion  of  the  same,  sealed,  for  thirty 
days,  which  in  case  of  complaint,  shall  be  delivered  to  the  defend- 
ant or  his  attorney.  It  is  objected  that  milk  cannot  be  preserved 
for  such  length  of  time.  But  it  is  shown  by  the  testimony  of  the 
chemist  that,  by  the  use  of  a  sterilized  bottle,  milk  may  be  pre- 
served for  an  indefinite  time.  The  whole  subject  of  the  retail 
sale  and  disposition  of  drugs  and  articles  of  food,  including  milk, 
has,  by  the  act  of  1898,  been  placed  under  the  supervision  and 
regulation  of  the  health  department  of  the  District,  subject  to 
the  control  of  the  commissioners,  as  a  means  of  protection  against 
adulteration  and  impurity  of  the  articles  offered  for  sale.  As 
we  have  seen,  the  health  officer  is  required  to  adopt  such  measures 
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as  may  be  necessary  to  facilitate  the  enforcement  of  the  act,  and 
to  prepare  rules  and  regulations  with  regard  to  the  proper 
method  of  collecting  and  examining  drugs  and  articles  of  food ; 
and  this  power  fully  embraces  the  method  of  examining  and  test- 
ing milk  as  prescribed  in  §  13  of  the  act  of  1895. 

2.  The  next  assignment  of  error  is  that  in  regard  to  the  sup- 
posed right  of  the  defendant  to  show  by  evidence,  and  to  have  the 
jury  instructed,  that  the  provision  of  the  act  of  Congress  of  1898, 
prescribing  the  standard  of  milk  for  sale  in  this  District,  is  un- 
reasonable and  oppressive,  and  therefore  void.  This  assignment 
of  error  presents  a  question  of  the  gravest  importance,  and  one 
which  can  only  be  made  in  an  extreme  case.  To  declare  an  act 
of  Congress  unreasonable  and  oppressive  and  therefore  void  is 
a  power  that  the  courts  cannot  exercise,  except  where  the  provi- 
sion of  the  statute  is  shown  to  be  plainly  violative  of  some  provi- 
sion of  the  Constitution.  The  subject-matter  of  the  act  of  1898 
is  plainly  within  the  power  of  Congress ;  and  the  courts  cannot 
amend  or  modify  any  of  the  provisions  of  that  act  so  as  to  bring 
them  within  what  may  seem  to  be  reasonable  bounds.  They  can- 
not examine  questions  as  expedient  or  inexpedient,  as  politic  or 
impolitic  Considerations  of  that  nature  must,  in  general,  be 
addressed  xo  the  legislature.  Questions  of  policy  determined 
there  are  conclusive  with  the  courts.  License  Tax  Cases,  5  Wall. 
462,  475,  18  L.  ed.  497,  502.  If,  by  the  plain  words  of  an  act 
of  Congress,  an  impossible  thing  was  required  to  be  done,  or  some 
thing  done  in  an  impossible  manner  (if  such  legislation  oould  be 
rationally  supposed  to  occur),  in  such  case,  the  courts  would 
have  no  alternative  but  to  declare  the  statute  to  be  incapable  of 
enforcement  in  the  particular  case.  But  statutes  are  not  to  be 
declared  void  because  of  difficulty  of  construction,  or  because  of 
apparent  hardship  in  their  application ;  nor  are  the  plain  words 
of  a  statute  to  be  refused  their  application  upon  any  theory  that 
a  more  reasonable  provision  could  have  been  adopted  for  the 
state  of  case  presented.  All  statutes  must  receive  a  sensible  con- 
struction, such  as  will  effectuate  the  legislative  intention,  and,  if 
possible,  so  as  to  avoid  an  unjust  or  an  absurd  conclusion.  Lau 
Ow  Bew  V.  United  States,  144  IT.  S.  47,  59,  36  L.  ed.  840,  345, 
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12  Sup.  Ct.  Rep.  517;  Hawaii  r.  Mankichi,  190  U.  S.  213,  47 
L.  ed.  1021,  23  Sup.  Ct  Rep.  787.  It  is  true,  a  municipal  or- 
dinance professed  to  be  passed  under  a  general  or  implied  power 
given  by  a  statute,  must  be  reasonable  and  lawful,  and  not  op- 
pressive, and  if  it  be  not  so  it  will  be  declared  void.  But  this 
is  upon  the  presumption  that  the  legislature  did  not  intend  by 
the  general  terms  of  the  statute  to  authorize  the  making  of  such 
an  ordinance.  1  Dill.  Mun.  Corp.  §  319 ;  Cooley,  Const.  Lim. 
6th  ed.  192-3.  And  it  has  therefore  been  held  that  an  ordinance 
cannot  be  held  to  be  unreasonable  and  void,  which  is  expressly 
authorized  by  the  legislature.  A  Coal-Float  v.  Jeffersonville, 
112  Ind.  15,  13  K  E.  115;  Cooley,  Const  Lim.  241. 

In  this  case,  the  offer  was  made  to  show,  and  the  court  was  re- 
quested to  declare,  not  that  the  act  of  Congress  required  milk  to 
conform  to  an  impossible  standard  or  test,  or  that  the  milk  of- 
fered for  sale  should  contain  constituents  that  nature  did  not 
supply,  but  that  the  standard  prescribed  was  unreasonably  high, 
and  could  not,  by  ordinary  care,  be  maintained  through  all  sea- 
sons of  the  year.  There  may  be  difficulty  in  keeping  up  the 
standard  throughout  the  year ;  and  more  expense  and  greater  ef- 
fort may  be  required  at  some  seasons  of  the  year  than  at  others. 
But  the  very  object  of  the  statute  was  to  require  this  more  than 
ordinary  expense  and  labor,  on  the  part  of  the  owner  of  ^ws,  to 
keep  up  and  maintain  the  prescribed  standard  of  milk,  when  nec- 
essary ;  and  this  is  accomplished  by  proper  care  of,  and  food  sup- 
I)liod  to,  the  animals  producing  the  milk.  For  it  is  well  known 
that  the  quality  and  richness  of  milk  depend  largely  upon  the 
condition  of  the  animal,  the  care  with  which  it  is  kept,  and  the 
kind  and  quantity  of  food  supplied  to  it  It  is  not  attempted  to 
be  shown  that  3^2  P^r  ceiit  of  fat,  as  a  constituent  of  good  milk, 
'  is  greater  than  can  be  supplied  by  proper  care  of,  and  good  and 
abundant  food  supplied  to,  the  cows.  If  the  proposition  of  the 
defendant  were  sustained,  the  question  of  the  reasonableness  of 
the  statute  would  be  one  of  fact  for  the  jury ;  and  we  should 
likely  have  different  juries  determining  the  question  in  different 
ways.  We  think  the  court  was  clearly  right  in  its  ruling  upon 
this  question,  and  in  holding  that  the  question  whether  the 
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standard  of  milk  prescribed  by  the  statute  was  reasonable  or  not 
was  not  open  to  inquiry  on  the  trial. 

3.  The  next  question  is  upon  the  assignment  of  error  upon  the 
ruling  of  the  court  as  to  the  extent  of  the  inquiry  open  to  the 
jury.  The  court  instructed  tlie  jury  that  the  extent  and  limit  of 
their  inquiry  was  whether  the  defendant  sold  the  milk  as 
charged,  and  whether  in  fact  it  contained  less  than  Sy^  per  cent 
of  butter  fat,  contrary  to  the  act  of  Congress.  We  perceive  no 
error  in  thus  charging  the  jury.  The  question  of  intent  was  not 
involved,  as  it  would  have  been  if  the  case  had  been  under  §  7  of 
the  act  of  March  2,  1895,  before  its  repeal.  But  under  §  3  of 
the  act  of  1898,  the  question  is  whether  the  sale  was  made  of  the 
article,  which  was  in  fact  under  the  standard  prescribed  by  the 
law.  The  party  making  the  sale  is  bound,  at  his  peril,  to  know 
what  he  is  selling,  and,  to  keep  within  the  law,  he  must  know 
that  the  article  complies  with  the  standard  of  excellence  and  pur- 
ity prescribed  by  the  law.  Unless  this  be  so,  it  would  be  very 
difficult,  if  not  impossible,  ever  to  convict  a  party  of  a  violation 
of  the  law.  And  for  the  same  reason,  the  court  below  was  right 
in  refusing  to  allow  the  defendant  to  introduce  evidence  to  show 
for  what  purpose  he  had  kept  the  milk  on  hand, — that  being 
entirely  immaterial,  if  he  sold  the  milk  that  did  not  bear  the  test 
prescribed.  The  question  of  sale,  and  the  question  whether  the 
milk  conformed  to  the  standard  prescribed  by  the  statute  were 
both  fully  and  fairly  submitted  to  the  jury ;  and  upon  the  finding 
of  those  facts  the  case  was  fully  made  out  against  the  defendant 

In  what  we  have  said,  we  have  embraced  all  the  material  ques- 
tions raised  by  the  assignment  of  errors;  including  the  assign- 
ments made  for  the  refusal  of  the  court  to  g'-ant  the  first  four 
prayers  offered  by  the  defendant  for  instructions  to  the  jury. 

We  find  no  error,  and  must  affirm  the  judgment;  and  it  is  ao 
ordered.  Judgment  affirmed. 
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PURITY  ICE  C0MPA:N^Y  v.  HAWLEY  DOWN  DRAFT 
FURNACE  COMPANY  OF  MARYLAND. 


Contracts;  Saues;  Evidence;  Wabbantt;  Burden  op  Proof. 

1.  QtMBre,  whether,  in  an  action  by  a  vendor  to  recover  from  the  vendee 

on  a  contract  connisting  of  a  written  proposition  by  the  vendor  to  sell 
certain  furnaces  and  an  acceptance  thereof  by  the  vendee,  evidence 
offered  by  the  vendee  of  a  warranty  by  the  vendor  of  the  furnaces  is 
admissible,  which  consists  of  a  printed  circular  containing  certain  ex- 
press warranties,  and  concluding:  "Should  our  furnaces  fail  to  do  as 
guaranteed,  we  agree  to  remove  them  and  replace  the  former  setting 
at  our  expense;"  which  circular  was  exhibited  to  the  vendee  by  the 
vendor  when  the  order  for  the  furnaces  was  solicited. 

2.  Where  the  defense  to  an  action  to  recover  the  purchase  price  of  furnaces 

delivered  to  the  defendant  and  in  use  by  him  is  that  they  failed  to  con- 
form to  certain  express  warranties  made  by  the  plaintiff,  the  burden 
is  not  on  the  vendor  to  show  that  they  came  up  to  such  warranties, 
but  is  on  the  vendee  to  show  that  the  furnaces  failed  to  conform  to  the 
warranties  made. 

No.  1830.    Submitted  October  20,  1908.    Decided  November  5,  1903. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  on  the  verdict  of 
a  jury  in  an  action  to  recover  the  instalments  of  the  purchase 
price  alleged  to  be  due  on  a  contract  of  purchase.         Affirmed. 

The  Court  in  the  opinion  stated  the  case  as  follows: 

This  action  was  begun  in  the  name  of  the  Hawley  Down  Draft 
Company,  for  the  use  of  Vick,  Whiting  &  Co.,  lessees,  etc., 
against  the  Purity  Ice  Company,  to  recover  the  sum  of  $500,  be- 
ing the  amount  of  certain  instalments  due  upon  the  following 
contract: 
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"Baltimore,  Feb.  lltli,  1901. 
*TuBiTY  Ice  Company, 

"Washington,  D.  C. 
"Gentlemen  :  We  propose  to  furnish  you  two  Hawley  down 
draft  furnaces  and  attach  same  to  Campbell  &  Zell  boilers  of 
about  275  H.  P.  each.  We  to  furnish  suitable  front  (lower 
part)  grate  bars  and  all  necessary  pipes  and  fittings,  also  all  spe- 
cial tile  necessary  to  make  the  furnace  part  complete.  For  the 
sum  of  twenty-five  hundred  dollars  $2,500.00. 

"Terms  two  hundred  dollars  on  the  completion  of  our  work, 
and  the  balance  to  be  paid  in  monthly  instalments  10  per  cent  of 
coal  bill  each ;  payable  not  later  than  the  5th  of  each  month. 

"We  agree  to  furnish  free  of  cost  for  a  term  of  two  years  any 
part  of  water  grate  or  water  connections. 

"Furnace  to  remain  our  property  until  accepted  and  paid  for 
by  purchaser. 

"No  provision  hereof  can  be  waived  or  varied,  except  in  writ- 
ing and  signed  by  us. 

"The  Hawley  Down-Deaft  Furnace 

Co.  OF  Maryland. 
"VicK,  Whiting  &  Co.  Lessees. 
"Henry  Vick,  Manager. 
"Accepted. 

"Purity  Ice  Company, 

By  J.  E.  McGaw,  Mgr. 

"We  accept  conditions  of  above  proposition  and  agree  to  make 
settlement  accordingly. 

"The  completion  of  the  boilers  not  to  be  delayed  by  the  at- 
tachment of  furnaces.'' 

Issue  was  joined  upon  the  defendant's  plea  of  non  cissumpsit. 

One  of  the  use  plaintiflFs,  Henry  Vick,  testified  that  his  co- 
partnership were  the  lessees,  for  Maryland  and  the  District  of 
(Columbia,  of  the  patent  rights  of  the  nominal  plaintiff,  and  that 
he  submitted  the  proposition  which  became  a  contract  by  the  ao- 
oeptance  of  defendant,  the  figures  $150   therein   having   been 
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erased  and  the  words  *'10  per  cent  of  coal  bill'*  inserted  in  their 
stead.  He  further  testified  to  the  installation  of  the  plant,  as 
described ;  also  tliat  the  defendant's  monthly  coal  bills  averaged 
$1,000,  and  that  nothing  had  been  paid  on  the  contract 

The  bill  of  exceptions  then  recites  the  following  proceedings 
relating  to  the  defense : 

Thereupon  the  cross-examination  of  the  witness  was  begun 
and  counsel  for  the  defendant  stated  that  he  proposed  to  ask  ques- 
tions of  the  witness  to  elicit  what  negotiations  and  representa- 
tions had  been  made  by  him  before  the  execution  of  the  agree- 
ment, to  which  counsel  for  the  plaintiff  objected  on  the  ground 
that  the  evidence  sought  to  be  introduced  was  not  admissible  be- 
cause the  written  agreement  set  forth  in  the  declaration  embodied 
the  whole  contract  of  the  parties,  that  evidence  of  antecedent  ne- 
gotiations or  representations  should  not  be  given  for  the  purpose 
of  altering  or  varying  the  written  agreement,  that  such  evidence 
was  inadmissible  under  the  pleadings,  and  that  it  could  not  in 
any  event  be  obtained  on  cross-examination.  Counsel  for  plain- 
tiff admitted  that  he  had  actual  notice  of  the  defenses. 

Whereupon  the  court  suggested  that  all  testimony  of  this  na- 
ture be  taken  subject  to  exception  on  the  part  of  the  plaintiff  with 
the  right  to  the  plaintiff  at  the  proper  stage  of  the  proceedings 
to  move  to  strike  out  all  such  testimony.  The  court  further  say- 
ing, by  way  of  explanation:  "It  is  very  common  practice,  all 
this  testimony  now  goes  in  subject  to  exception.  If  finally  the 
court  finds  it  is  not  proper,  then  on  motion  to  strike  out  it  is  as 
if  it  had  never  been  spoken  and  defendant's  counsel  can  except 
to  the  ruling.  If,  on  the  other  hand,  the  court  holds  it  is  proper 
testimony  to  go  to  the  jury,  then  the  plaintiff's  counsel  can  ex- 
cept to  all  that  character  of  testimony,  thus  both  sides  get  the 
benefit  of  the  rulii\g." 

Thereupon  and  under  the  arrangement  above  stated  the  wit- 
ness testified  on  cross-examination  as  follows : 

'*The  reason  for  the  change,  to  *10  per  cent  of  coal  bill'  was  so 
Purity  Ice  Company  would  not  be  out  I  assumed  that  there 
would  be  at  least  a  saving  of  $150  on  coal  a  month  and  estimated 
the  percentage  at  10  per  cent" 
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"Q.  You  understand  the  difference  between  estimating  and 
guaraiitijeing,  do  you  not,  Mr.  Vick  i 

"A.  I  did  not  guarantee  anything  in  that  contract 

'*Q.  I  asked  you  if  you  knew  the  difference  between  estimat- 
ing and  guaranteeing  ? 

*'A.  Very  plainly. 

"Q.  I  want  to  get  a  complete  answer  whether  you  made  a 
guarantee  or  an  estimate.—^ 

''A,  If  I  made  a  guarantee  it  would  be  in  the  contract 

''Q.  It  would  have  been  in  the  contract? 

'^A,  Yes.  We  made  various  kinds  of  contracts,  one  guaran- 
teeing and  one  not.     I  knew  when  to  stop. 

"I  recognize  the  paper  handed  me  as  a  circular  issued  by  the 
Hawley  Down  Draft  Furnace  Company  and  know  its  contents 
thoroughly.  I  did  not  draw  McGaw's  attention  to  the  guarantee 
on  page  11  of  this  circular  which  I  handed  him. 

"I  said  to  Mr.  l^ee  Hutchins  at  various  times  when  I  was 
drawing  his  attention  to  the  furnaces  that,  instead  of  paying  coal 
merchants  what  he  had  been  in  the  habit  of  paying,  to  pay  me  for 
a  limited  period  of  time  the  saving  that  the  furnaces  would  make 
to  him. 

"The  old  condition  was  four  old  return  cylinder  boilers  in  one 
boiler  house,  rated  at  about  100  horse  power.  McGaw  had  then 
no  intention  of  building  new  boiler  house  or  new  boiler  or  new 
stack  or  anything  else.  I  told  him  I  was  willing  to  put  one  fur- 
nace on  one  boiler  and  make  a  comparative  test.  If  my  furnace 
did  not  show  a  saving  I  was  to  take  the  furnace  out  and  put 
his  boiler  back  in  the  condition  it  was  in  before  and  he  was 
nothing  out.  If  it  did,  he  was  to  pay  me  a  percentage  of  the 
coal  bill  saved.  When  they  got  ready  to  put  in  the  new  boiler 
plant  it  necessitated  a  larger  plant,  doing  away  with  two  boil- 
ers, briefly,  and  the  consequence  was  I  could  not  tell  what  his 
coal  consumption  would  be  under  the  new  instalment  and  re- 
ferred him  to  the  Bureau  of  Engraving,  the  Star  building,  the 
Post  building,  and  the  U  street  pumping  station,  where  they 
pumped  the  water  and  weighed  the  coal  and  had  an  accurate  re- 
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suit  of  the  water  pumped  and  the  coal  burned.  I  told  them  to 
refer  to  the  records  on  file  and  they  would  be  able  to  see  the  re- 
sults and  if  the  furnaces  then  was  satisfactory  to  them  I  would 
put  them  in.  I  had  him  satisfy  himself  on  the  boilers  here  with 
like  conditions  and  like  boilers.  I  accepted  the  contract  and 
hurried  the  work  along  as  fast  as  possible  and  the  furnace  is  in 
and  working  to-day.  The  furnaces  will  do  everything  that  was 
expected  of  them,  while  not  guaranteed.  I  could  not  guarantee 
them  because  I  did  not  know  the  conditions  that  would  follow 
after  installation.  With  new  machinery  and  new  boilers  and 
everything  it  would  be  a  piece  of  folly  for  me  to  make  any  guar- 
anty based  on  uncertainty.  I  wrote  a  letter  after  the  installa- 
tion on  April  29th,  asking  for  the  first  $200  due  on  the  work,  and 
in  reply  received  a  letter  signed  by  Mr.  Lee  Hutchins  calling  my 
attention  to  the  fact  that  I  had  guaranteed  a  whole  lot  of  things 
and  if  I  did  not  fulfil  my  guaranty  he  would  not  pay  the  bill. 
I  then  came  over  to  Washington  and  met  McGaw  and  we  talked 
for  fully  an  hour,  and  I  said  that  I  was  under  no  obligation  and 
no  guaranty  to  make  any  tests,  but,  in  order  to  set  McGaw  right 
before  his  people,  I  was  willing  to  make  a  test  He  said,  T  went 
down  there  the  other  day  just  as  they  were  reading  the  letter 
and  they  jumped  all  over  me,  finding  fault  with  the  contract  I 
signed.'  I  said,  'In  order  to  set  you  right  before  your  people  I 
am  willing  to  go  to  the  expense  of  $100  or  $125  to  make  a  test 
of  the  boiler,'  showing  that  the  boiler  was  developing  the  horse 
power  I  told  him  they  would  get  after  visiting  the  plant.  I 
also  told  him  if  he  would  assist  my  men  I  would  come  over  there 
and  put  in  tanks  and  get  all  ready ;  and  for  making  the  test  I 
engaged  a  man  at  $50  a  day  to  come  over  from  Philadelphia  and 
make  the  test,  not  because  I  was  under  any  obligation  to  do  it, 
but  in  order  that  he  might  make  himself  right  before  his  people. 
I  brought  this  gentleman  over  from  Philadelphia  and  made  all 
arrangements  to  make  the  test.  Then  McGaw  wanted  it  made  in 
a  certain  way,  and  I  said,  'There  are  certain  rules  of  the  So- 
ciety of  Mechanical  Engineers  to  be  followed  in  running  these 
tests.  This  man  is  a  member  of  the  Society  of  Mechanical 
Engineers  and  these  people  have  rules,  and  if  you  want  that 
Vol.  XXII— 37 
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test  made  that  way  I  will  run  it^  but  if  I  am  not  permitted  ta 
run  the  test  according  to  these  rules/  I  said,  *we  will  call  the 
test  off.'  He  consulted  with  the  engineer,  Mr.  Thompson,  very 
carefully,  and  Mr.  Thompson  and  he  decided  that  he  was  all 
ready.  We  got  already  to  start  the  test,  and  when  we  got  ready 
McGaw  came  back  from  his  breakfast  and  said,  'Now,  are  you 
going  to  run  this  test  half  water  through  the  heater  and  half 
through  the  tank  V  I  says,  *  We  are  going  to  run  it  all  through 
the  tanks  so  we  will  know  to  an  ounce  every  pound  of  water  that 
is  evaporated  and  every  pound  of  coal  that  is  burned.'  And  he 
said,  'That  won't  be  satisfactory  to  me.'  And  I  said,  'If  it  is 
not  satisfactory  to  you,  I  am  through.'  There  was  a  whole  lot 
of  pipe  in  connection  with  the  pumps.  The  water  was  pumped 
from  the  heater  or  pumped  through  the  heater.  It  was  taken 
from  the  main  and  pimiped  to  the  heater  and  through  the  heater 
into  the  boiler  and  those  pipes  passed  down  imdemeath  the 
ground  and  the  elbows  and  valves  and  various  other  connections 
were  buried  out  of  sight  and  in  order  that  we  would  have  no  air 
and  no  leak, — the  valves  might  leak  and  let  the  water  pass  off 
which  might  othermse  show  evaporation ;  and  it  was  in  the  in- 
terest of  accuracy  that  these  pipes  were  carried  above  the  ground 
so  we  would  see  there  was  no  leakage  and  no  water  leak  out  that 
did  not  go  through  the  pumps  and  none  leak  out  that  would  be 
wasted.  And  if  we  run  that  test  as  he  wanted  it  would  show  a 
larger  evaporation  than  it  otherwise  would  have,  and  it  would 
show  the  boiler  doing  more  work  than  it  actually  did.  I  wanted 
to  use  this  method  for  its  accuracy.  I  gathered  up  my  tools  and 
got  my  helpers  together  and  walked  off,  and  the  next  thing  was 
I  notified  them  that  they  would  have  either  to  pay  or  put  it  in 
court" 

Whereupwn  the  plaintiff  rested.  It  was  understood  and 
agreed  between  counsel  on  both  sides  and  the  court  that  the  ar- 
rangement made  during  the  cross-examination  of  the  witness 
Vick  should  apply  to  the  testimony  of  the  witnesses  for  the  de- 
fendant, and  that  all  the  testimony  touching  conversations  or  ne- 
gotiations between  plaintiff  and  defendant  antecedent  to  the 
agreement  of  February  11,  1901,  or  concerning  negotiations  as 
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to  capacity  of  furnaces  either  as  to  saving  of  fuel,  oonsumption 
of  smoke,  as  to  tests  or  catalogues,  or  any  other  subject  connected 
with  said  furnaces,  should  be  understood  to  be  objected  to  by 
plaintiff  and  with  the  right  to  plaintiff  to  move  at  the  close  of  the 
case  to  strike  all  such  testimonv  out 

And  thereupon  the  defendant  to  prove  the  issues  joined  on  its 
behalf  produced  Lee  Ilutchins,  who  being  duly  sworn  testified  as 
follows : 

"I  am  the  treasurer  of  the  Purity  Ice  Company.  I  had  a 
conversation  with  Vick  in  regard  to  improved  furnaces  which 
would  consume  smoke  and  save  coal  the  first  time  I  met  him  in 
the  middle  of  January,  1901,  which  was  just  after  the  smoke 
law  was  passed.  Vick  told  me  that  he  would  install  the  Hawley 
down  draft  furnaces  in  place  of  the  furnaces  furnished  in  the 
new  boilers.  We  were  about  to  complete  a  plant  with  larger 
boilers  and  Vick  told  me  that  his  furnace  would  consume  the 
smoke  and  save  15  per  cent  of  fuel  that  we  had  before  used  to 
produce  the  same  power  and  we  could  pay  him  the  saving,  the 
first  payment  to  be  taken  in  the  shape  of  boiler  fronts,  and  grates 
thrown  out  of  service  or  displaced  by  his.  I  was  in  a  hurry 
and  told  Mr.  Vick  and  McGaw  who  had  authority  to  make  con- 
tracts for  the  Purity  Ice  Company,  to  talk  it  over  and  see  me 
again,  which  they  did  some  weeks  after.  I  told  him  that  we  in- 
curred a  pretty  heavy  bill  for  the  plant,  and  he  again  stated 
that  this  would  be  no  extra  drain  on  the  resources  because  we 
only  paid  as  we  saved,  and  we  paid  him  instead  of  paying  the 
coal  bill  that  we  would  have  to  pay  anyway." 

Whereupon  witness  was  asked:  "Did  you  visit  any  plants 
equipped  with  this  down-draft  furnace  J" 

"A.  Only  one;  the  Centre  market, — ^yes,  I  did;  the  XJ  street 
pumping  station  after  the  contract  was  made. 

'*Q.  Before  that? 

"A,  No,  sir.  Mr.  Vick  and  I  went  down  to  the  Centre  mai^ 
ket  power  house. 

"Q.  Did  you  make  any  examination  of  it? 

^'A.  I  watched  it  for  about  half  an  hour  or  three  quarters. 
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And  witness  further  went  on  to  say:  "I  told  him  that  we 
were  going  to  put  in  new  Campbell  &  Zell  boilers,  and  we  oould 
not  see  how  we  could  estimate  a  saving  because  we  never  used 
those  boilers.  We  had  used  and  were  going  to  tear  out,  in  order 
to  put  in  this  very  machinery,  three  or  four  old  boilers.  I  sug- 
gested 3  pounds  per  horse  power  per  hour  as  a  fair  estimate,  that 
is,  for  the  consimiption  of  those  boilers  with  the  ordinary  grates; 
no  special  devices  or  anything  of  the  kind. 

^^Q,  By  grates,  you  mean  furnaces  ? 

"A.  Furnaces;  that  is  part  of  the  grate.  He  said  we  could 
take  that  as  a  basis  of  comparison  and  he  would  guarantee  a  sav- 
ing of  15  per  cent  on  that  basis,  and  would  prove  it  by  a  test ;  and 
that  if  it  was  not  satisfactory  he  would  take  the  boilers  out  and 
restore  the  old  furnaces  and  grates  and  boiler  fronts ;  because  he 
takes  out  half  the  boiler  front  to  put  his  device  in* 

"Q.  I  want  to  be  certain  about  this, — ^as  to  the  time  when  this 
conversation  took  place  in  reference  to  the  test. 

"A.  At  the  time  the  test  was  to  take  place  ? 

''Q,  The  time  of  the  statement  as  to  the  test? 

"A.  It  took  place  at  the  second  interview  I  had  with  Mr. 
Vick.  It  took  place  about  the  10th  of  February,  1901.  The 
Hawley  down  draft  furnace  makes  no  diflFerence  as  to  our  coal 
bill,  that  is,  compared  to  the  consumption  under  the  old  tubular 
boilers.  The  new  boilers  had  an  automatic  feed  which  the  old 
boilers  did  not  have,  and  which  is  supposed  to  be  a  saving  by 
regulating  and  keeping  a  uniform  heat  of  water  in  the  boiler. 

On  cross-examination  witness  said,  *T[  took  the  old  boilers  out 
about  the  middle  of  January  or  the  1st  of  February,  1901,  and  I 
am  still  using  those  two  furnaces." 

On  redirect  examination  the  witness  testified:  "Mr.  Vick 
and  his  attorney  called  to  see  me  in  July,  1901,  and  demanded 
payment,  which  I  refused.  They  left  the  office  together,  and  the 
attorney  returned  in  less  than  a  minute  or  two  and  asked  whether 
I  considered  that  I  had  accepted  the  boilers.  I  declined  to  an- 
swer that  question,  and  he  said,  'Well,  we  consider    that   you 


Digitized  by  VjOOQ IC 


PURITY  ICE  CO.  V.  HAWLEY  FURNACE  CO.  581 

D.  C]  Statement  of  the  Case. 

haven't  accepted  them  and  we  shall  remove  them/  and  I  said  'AH 
right.' '' 

Whereupon  the  defendant  to  prove  the  issues  joined  on  its  be- 
half produced  J.  E.  McGaw,  who,  being  duly  sworn,  testified  as 
follows : 

"I  am  the  president  and  general  manager  of  the  Purity  Ice 
Company,  and  installed  the  plant  there  in  1896.  The  first  time 
I  ever  saw  Mr.  Vick  was  in  the  first  half  of  January,  1901,  when 
he  came  into  the  ofiice  and  introduced  himself  and  said  he 
wanted  to  talk  with  me  in  regard  to  a  furnace.  He  pulled  out  a 
catalogue  and  said  that  he  understood  that  we  were  going  to  add 
new  machinery  to  our  furnace  and  he  wanted  to  install  his  fur- 
naces." 

Whereupon  the  defendant  offered  in  evidence  the  catalogue 
identified  by  the  witness,  and  upon  the  objection  of  the  plain- 
tiff's counsel,  the  court  refused  to  admit  the  same,  t>o  which  rul- 
ing the  defendant  by  its  counsel  then  and  there  duly  excepted^ 
and  the  court  noted  the  exception  upon  its  miiuites. 

Thereupon  in  connection  with  the  foregoing  testimony  and 
matters  the  witness  further  testified : 

"It  would  save  fuel  and  increase  the  efficiency  of  the  boiler  at 
least  25  per  cent.  W^e  then  had  in  four  return  tubular  boilers 
that  we  were  working  our  plant  with  at  that  time ;  and  I  told  him 
I  was  going  to  take  those  out  and  put  in  one  or  two  boilers. 
Well,  he  says,  *I  can  install  this  furnace  under  these  boilers  and 
increase  the  efficiency  of  the  plant  at  least  25  per  cent  and  make 
the  coal  saving  from  12  to  15  per  cent.  If  I  don't  do  this  I  am 
willing  to  take  these  furnaces  out  from  under  your  boilers  and 
install  the  old  grates,  and  put  your  new  boilers  in  the  same  con- 
dition that  they  would  be  if  we  had  not  installed  our  furnaces.' 

"I  told  him  I  had  just  made  a  contract  for  $53,000  worth  of 
machinery,  with  the  De  La  Verne  Ice  Machine  Refrigerating 
Company,  and  if  he  would  come  around  in  a  year's  time,  I  would 
be  glad  to  talk  with  him  and  might  feel  like  spending  some  more 
money  for  machinery,  but  at  this  time  I  did  not  care  to  ta^ 
about  it  because  I  did  not  care  to  go  deeper  into  expense,  ' 
Vick  said,  'This  is  just  the  point  I  want  to  talk  with  yo 
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You  Bay  you  want  to  manufacture  ice  as  cheaply  as  anyone  else; 
and  by  putting  in  these  furnaces  under  your  boilers  that  you  are 
going  to  install,  the  Campbell  &  Zell  water  tube  boilers,  I  can 
save  you  at  least  from  12  to  15  per  cent  of  the  coal  bill  which  you 
pay  to  me  instead  of  the  coal  man.'  The  next  time  I  saw  him, 
a  few  days  later,  he  told  me  the  price  of  his  furnace  was  $2,500 
for  the  two ;  and  he  said,  4n  a  year  or  so  you  will  pay  for  these 
machines  by  the  saving  of  12  to  15  per  cent  in  the  coal  bill,  and 
you  will  never  miss  it'  He  said,  *The  money  you  are  paying 
out  to  coal  men  you  will  pay  to  me,  and  at  the  expiration  of  a 
year  or  so  you  will  have  this  device  already  paid  for,  and  won't 
miss  it'  The  third  time  he  came  he  brought  a  boiler  man  with 
him  named  Barr  and  introduced  him  to  me  to  sell  me  boilers.  I 
told  Mr.  Barr  that  we  had  contracted  for  boilers  and  we  did  not 
wish  any,  and  Mr.  Vick  began  on  me  about  the  Hawley  down 
draft  furnace.  The  next  time  I  saw  him  was  at  Hutchins's  of- 
fice, and  we  talked  about  the  Hawley  down  draft  furnace  in  a 
general  v/ay.  Later  in  the  evening  Vick  came  up  to  the  office 
after  dark,  and  said,  'Well,  Mr.  Hutchins  and  I  were  down  at 
the  Centre  market,  and  he  seemed  to  like  the  furnaces  very  well, 
and  everything  is  arranged  for  you  to  now  sign  the  order,' — ^the 
contract  for  the  furnaces — he  had  it  with  him.  I  said,  *You 
understand,  Mr.  Vick,  I  don't  want  to  put  anj'thing  into  this 
because  I  am  afraid  it  will  delay  the  installation  of  the  machin- 
ery.' I  was  under  contract  with  the  De  La  Verne  Company  to 
give  them  a  new  engine  room,  and  I  was  taking  the  old  boilers 
out  of  the  old  boiler  room  and  making  an  engine  room  of  it,  and 
I  was  under  contract  to  give  the  De  La  Verne  Company  the  old 
boiler  room  for  an  engine  room  on  March  6th,  And  I  said, 
^You  understand  this  very  clearly,  that  I  cannot  aflford  to  be 
delayed,  but,  if  Mr.  Hutchins  says  to  me  to  sign  this  contract^ 
why,  I  will  do  it,  but  the  proviso  must  be  put  in  here  that  I  shall 
not  be  delayed.'  And  we  were  delayed  about  ten  days,  or  per- 
haps two  weeks.  And  I  insisted  upon  him  putting  it  in  at  that 
time.  Later  after  the  furnaces  were  in  and  Mr.  Vick  asked  for 
the  remittance  of  $200,  I  told  him  he  must  make  the  test  which 
he  promised,  and  he  said,  'Suppose  I  make  this  test  and  it  does 
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not  turn  out  satisfactory,  will  you  pass  these  furnaces  V  I  said 
to  him,  'Emphatically,  I  will  not'  And  he  said,  'Why  you  have 
had  the  use  of  them  for  two  months.'  And  I  said,  'That  does 
not  make  any  diflFerence ;  I  haven't  accepted  them  and  I  will  not 
accept  them  until  the  test  is  made.  Now,  you  don't  want  to  act 
the  boy.  If  you  are  sure  you  have  got  a  good  thing,  why,  make 
the  test  and  demonstrate  that  you  have,  and  I  will  see  you  get 
the  money,'  and  he  said,  'I  will  make  the  test.'  And  I  said, 
*Well,  that  is  like  a  man.'  And  he  said,  ^We  have  to  get  a 
couple  of  ban-els,  I  will  be  up  there  to-morrow.'  I  think  he  said 
to-morrow.  He  did  come,  and  he  prepared  to  make  the  test 
under  the  ordinary  circumstances, — ^under  the  conditions  that 
we  were  then  running.  We  were  taking  water  and  running  it 
through  the  heater  and  comparatively  heating  it  before  we  put 
it  into  the  boilers,  and  he  arranged  to  make  the  test  under  those 
conditions.  I  f umislied  him  the  barrels  and  the  pipes  that  were 
necessary  to  connect  the  barrels  to  the  hot-water  heater  also  to 
the  feed-water  pump,  and  the  barrels  were  measured  and  weighed 
and  a  stamp  made  on  everything.  The  bed  of  the  furnaces  were 
cemented  and  cleaned  out.  A  man  crawled  all  around  there 
and  cleaned  out  the  furnaces  and  cemented  them  all  around  the 
side  so  as  to  prevent  air  from  getting  in  the  furnace  so  as  to  make 
a  genuine  test  I  thought  he  was  sincere  and  I  thought  he  would 
make  a  genuine  test  He  got  through  sometime  between  7  and 
9  o'clock  and  said,  'Everything  is  ready  for  the  test  to-morrow 
morning  except  the  scales.  You  haven't  the  scales  in  the  pit' 
I  said,  'It  is  all  right ;  I  will  have  them  by  7  o'clock,  and  that 
will  be  all  right'  We  both  parted  agreeably  and  he  went  oflf. 
Next  morning  I  got  at  the  plant  about  4  o'clock,  and  before  7 
I  had  the  scales  down  in  the  pit,  and  the  boxes  in  it  to  weigh  the 
coal  and  Mr.  Vick  came.  I  usually  came  back  about  8  o'clock — 
from  8  to  8:30,  and  he  had  an  expert  with  him  and  he  then 
raised  the  question  about  making  this  test  ordinarily, — that  is, 
in  the  ordinary  way  he  prepared  to  make  it  the  day  before.  He 
said  that  there  might  be  some  leak  in  the  pipes  that  was  not 
in  the  other  pipe,  that  it  was  a  little  more  fair  to  him  the  other 
way  than  it  was  this  way.     He  wanted  to  make  it  that  way,  and 
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he  wanted  to  make  it  with  the  cold-water  test.  And  I  ob- 
jected to  that  Now,  I  said,  *I  am  willing  to  meet  you  half  way 
in  tliis  thing  because  I  am  as  anxious  for  a  good  result  as  you 
are.  I  don't  object  to  paying  for  this  furnace  if  it  is  an 
economy,  and  if  you  are  willing  to  nm  six  hours  with  the  hot- 
water  test  and  six  hours  with  the  cold-water  test,  I  am  with  you, 
and  we  will  go  ahead  and  make  it.'  It  was  positively  under- 
stood that  would  be  done.  I  then  went  off  to  breakfast  and 
when  I  got  back  they  were  all  sitting  around  in  the  engine  room* 
I  said,  ^ What  is  the  matter  V  and  Mr.  Vick  said,  1  am  going  to 
make  this  test  with  cold  water.'  I  said,  'Won't  you  make  it 
half  one  way  and  half  the  other?'  And  he  said,  'No,  we  are 
going  to  make  it  altogether  with  cold  water,'  And  I  said,  'I 
don't  agree  to  that'  He  had  on  his  overalls  and  jumpers  too, — 
I  think  he  had  on  jumpers ;  and  he  pulled  them  off  and  said,  'I 
will  wipe  my  hands  of  the  whole  business.'  And  he  went  off. 
My  objection  to  his  making  the  test  the  way  he  wanted  to  make 
it  was  that  he  was  to  save  us  from  12  to  16  per  cent  of  coal.  I 
wanted  the  actual  saving  in  coal,  and  I  wanted  a  test  made  under 
the  conditions  that  we  were  then  running  the  boilers,  and  ex- 
pected to  run  them  under  in  the  future  at  all  times.  And  he 
being  more  of  an  engineer  than  I  was,  when  he  put  it  into  figures, 
say  so  many  pounds  of  cold  water  evaporated  by  so  many  pounds 
of  coal,  say  so  many  of  this  to  one  of  the  other,  I  could  not  re- 
fute it, — I  could  not  deny  it.  But  when  he  burned  so  many 
pounds  of  coal  to  evaporate  so  many  pounds  of  water  running 
under  the  conditions  that  we  were  then  running  under,  I  would 
know  whether  I  was  saving  money  or  not  saving  money.  It 
was  a  matter  of  calculation.  It  was  a  fact  what  was  being  done. 
We  evaporated  so  many  pounds  of  water  with  so  many  pounds  of 
coaL  If  it  had  to  be  calculated,  then  he  might  confuse  me  in 
figures.  The  furnace  consumed  smoke  in  this  regard,  if  you 
let  the  furnace  or  boilers  do  about  two-thirds  of  their  capacity 
or  about  two-thirds  of  what  they  really  ought  to  do,  you  would 
see  very  little  smoke,  but  if  you  forced  those  boilers  to  their  ca- 
pacity, not  saying  25  per  cent  over  their  capacity,  but  even  up 
to  that  capacity,  there  would  be  as  much  smoke  as  there  would 
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be  from  the  other  furnace  we  have  in  there  now  that  is  not 
equipped  with  the  Hawley  down  draft  furnace.  This  is,  run- 
ning the  boiler  on  two-thirds  duty." 

"Viek  turned  to  the  page  of  the  circular  where  the  guaranty 
was  written,  anii  pointing  to  one  of  the  lines  with  his  finger,  he 
said,  ^This  is  what  we  guarantee.'  (And  the  witness  indi- 
cated the  following  paragraph  in  the  circular  which  was  in  words 
and  figures  as  follows : 

"TAe  Hawley  down  draft  funmce  can  be  attached  to  any  type 
of  water  tube,  tubular  or  flue  boilers,  and  is  offered  to  steam 
users  with  the  following  guaranties : 

"1.  To  consume  95  per  cent  of  the  smoke  under  all  conditions, 
regardless  of  quality  of  soft  coal  burned. 

"2.  Will  bum  30  to  40  lbs.  of  coal  per  hour  per  foot  of  grate 
surface,  with  good  economy. 

"3.  Will  evaporate  10  per  cent  more  water  per  pound  of  coal 
than  can  be  done  by  any  other  system. 

"4.  Will  increase  the  capacity  of  the  boilers  50  per  cent  with 
perfect  safety  and  good  economy  of  coal. 

"5.  Will  furnish  uniform  temperature  of  more  than  2,500  de- 
grees Fahrenheit  to  every  part  of  heating  surface. 

"6.  Will  cost  less  for  repairs  than  any  other  furnace  or  stok- 
er.") 

Thereupon,  the  defendant,  in  order  to  show  what  the  furnaces 
of  the  plaintiff  were  and  the  other  guaranties  made  by  the 
plaintiff  in  its  said  circular,  and  because  of  the  testimony  here- 
tofore set  forth,  offered  the  entire  circular  in  evidence,  the  whole 
of  said  circular  having  been  previously  submitted  to  the  court, 
and  which  said  circular  besides  other  descriptions  on  other  pages 
contained  on  page  11,  the  following  guaranties: 

"H^e  Guarantee 

'•'To  prevent  95  per  cent  of  the  smoke,  burning  any  grade 
bituminous  coal. 

*'It  will  increase  the  capacity  of  the  boilers  from  25  to  50  per 
cent. 

"Tt  will  save  from  10  to  40  per  cent  in  the  cost  of  fuel. 

"Should  our  furnaces  fail  to  do  as  guaranteed,  we  agree  to 
remove  them  and  replace  the  former  setting  at  our  expense." 
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On  the  same  page  over  the  reproduction  of  a  Hawley  down 
draft  grade,  are  the  words : 

"All  our  furnaces  are  sold  upon  positive  stated  guaranties  of 
economy,  increased  capacity,  and  smokelessness,  and  attached  to 
boilers  at  our  expense." 

To  the  admission  of  which  circular  the  plaintiff  objected  and 
the  court  sustained  the  objection,  to  which  the  defendant  by  its 
counsel  then  and  there  excepted,  and  the  court  noted  said  excep- 
tion upon  its  minutes. 

Thereupon,  in  connection  with  the  foregoing  testimony  and 
matters,  the  witness  on  cross-examination  further  testified  that 
the  Hawley  down  draft  furnaces  were  still  being  used  by  the 
defendant. 

Thereupon,  in  connection  with  the  foregoing  testimony  and 
matters,  the  defendant  to  maintain  the  issues  joined  on  its  be- 
half produced  George  C.  Thompson,  who  testified : 

"I  am  and  have  been  in  the  employ  of  the  Purity  Ice  Company 
as  engineer  for  the  paat  eight  years.  I  am  familiar  with  the 
old  plant  which  consumed  8  tons  and  10  cwt  of  coal  in  twenty- 
four  hours.  It  takes  less  coal  to  run  a  200-horse-power  boiler 
than  it  does  to  run  a  lOO-horse-power  boiler,  both  having  the 
same  amoimt  of  work  to  do.  It  took  nine  tons  of  coal  to  run 
the  machinery  with  the  new  boilers  having  the  Hawley  draft 
furnaces  attached,  although  on  the  new  boilers  we  had  an  auto- 
matic feed  which  is  supposed  to  save  10  per  cent  of  coal,  and 
which  device  was  not  on  the  old  boilers.  The  capacity  of  the 
plant  beginning  in  August^  1901,  was  enlarged,  but  up  to  that 
time  was  the  same  as  it  had  been  for  the  seven  years ;"  and  there- 
upon the  defendant  rested.  The  forgoing  is  all  the  testimony 
offered  in  the  case  on  trial. 

Whereupon  the  plaintiff,  by  its  counsel,  moved  the  court  to 
strike  out  all  the  testimony  of  all  the  witnesses  in  the  caae, 
whether  on  direct  or  cross-examination,  touching  conversations 
or  negotiations  between  the  plaintiff  and  defendant  antecedent 
to  the  agreement  of  February  11,  1901,  given  in  evidence  in  this 
case,  also  all  testimony  concerning  representations  as  to  capacity 
of  furnaces,  either  as  to  saving  of  fuel,  consumption  oi  smoke. 
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or  on  any  other  subject  connected  with  said  furnaces ;  as  to  con- 
versations, agreements,  or  arrangements  as  to  tests  between  the 
plaintiff  and  defendant,  also  the  catalogue  offered  in  evidence 
by  the  defendant  so  far  as  it  was  admitted  in  evidence ;  and  the 
court  granted  the  motion ;  to  which  the  defendant  by  its  counsel 
then  and  there  duly  excepted,  and  the  court  noted  said  exception 
upon  its  minutes. 

The  court  then  instructed  the  jury  that  the  evidence  on  behalf 
of  defendant  constituted  no  defense  to  the  action.  Verdict  for 
plaintiff  for  $500  was  followed  by  judgment,  from  which  de- 
fendant has  appealed. 

Mr.  Myer  Cohen  and  Mr.  Adolph  0.  Wolf,  for  the  appellant: 

1.  The  circular  or  catalogue  of  the  Hawley  Down  Draft  Fur- 
nace Company,  appellee,  should  have  been  admitted  in  evidence 
to  identify  the  subject-matter  with  reference  to  which  the  parties 
were  treating.  Parol  testimony  is  always  admissible  in  the 
construction  of  contracts,  to  define  the  nature  and  qiuilities  of 
the  subject-matter,  the  situation  and  the  relations  of  the  par- 
ties, and  all  the  surrounding  circumstances.  Greenleaf,  Evi- 
dence, §§  288,  289;  Bradley  v.  Washington,  etc..  Steam  Packet 
Co.  13  Pet.  89;  U.  8.  v.  Peck,  102  U.  S.  64;  Fire  Im.  Asso.  v. 
Wirkham,  141  TJ.  S.  564;  Stoops  v.  Smith,  100  Mass.  63 ;  Rice 
V.  Forsyth,  41  Md.  389 ;  See  also  the  note  to  Donley  v.  Tindall 
(32  Texas,  43)  in  5  Am.  Rep.  241 ;  and  for  a  more  specific  case 
particularly  applicable  to  the  case  at  bar,  see  Phelps  v.  Whit- 
taker,  37  Mich.  72. 

2.  The  excluded  evidence  was  admissible  to  explain  the  am- 
biguities existing  in  the  writing,  and  the  explanation  necessarily 
shows  that  the  real  contract  between  the  parties  was  much  wider 
than  the  writing.  The  authorities  are  legion  that  parol  evidence 
is  admissible  to  explain  such  an  ambiguity.  The  law  is  most 
clearly  set  forth  in  liice  v.  Forsyth,  41  Md.  389.  See,  especial- 
ly, Warfield  v.  Booth,  33  Md.  63,  which,  while  not  a  case  of 
warranty  of  quality,  bears  on  the  case  at  bar,  both  as  to  facts 
and  pleading.    See  also  McCami  v.  Preston,  79  Md.  223. 
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3.  The  evidence  stricken  out  was  admissible  because  it  tended 
to  show  the  breach  of  an  independent  express  collateral  agree- 
ment about  which  the  written  instrument  is  silent     This  court 
has  adopted  the  principle  that  evidence  is  admissible  to  show 
any  collateral  parol  agreement  which  does  not  interfere  with 
the  "terms  of  the  written  contract,  though  it  may  relate  to  the 
same  subject-matter."     Main  v.  Aukam,  12  App.  D.  C.  389. 
The  English  authorities  are  Stephen's  Dig.  of  Evidence,  art 
90;  lAndley  v.  Lacey,  17  C.  B.  (N.  S.)  578;  Jejfrey  v.  Wal- 
ton, 1  Starkie,  267  (2  E.  C.  L.  108) ;  Allen  v.  Pink,  4  Mees.  & 
W.  140,  a  case  of  written  contract  with  express  warranty  resting 
in  parol.     The  Maryland  authorities  are  McCreary  v.  McCreary, 
5  G.  &  J.  147,  157;  Basshor  v.  Forbes,  36  Md.  154;  Ftisting  v. 
Sullivan,  41  Md.  162,  where  the  court  discusses  the  principle 
and  reviews  the  Maryland  cases.     In  Seitz  v.  Refrigerating  Co. 
141  U.  S.  which  we  shall  discuss  hereafter,  at  page  517  the 
Supreme  Court  has  adopted  the  same  doctrine.     In  the  case  of 
Phelps  V.  Whittaker,  37  Mich.  72,  the  court  admitted  evidence 
of  oral  representations  made  by  the  agent  of  the  manufacturer 
prior  to  the  giving  of  a  written  order  which  contained  no  refer- 
ence to  the  representations  which  had  been  relied  upon;  and 
especially  to  be  noted  is  the  admission  of  a  printed  circular  con- 
taining "guaranties,"  shown  to  the  defendant  at  the  time  of  the 
sale  and  upon  the  strength  of  which  he  claimed  to  have  given 
the  order.     Chapin  v.  Dobson,  78  N.  Y.  74,  is  a  much-cited  case 
on  the  subject  of  parol  warranties.     Here  the  writing  in  evi- 
dence was  similar  to  this,  but  the  verbal  warranty  was  much 
more  indefinite.     The  seller  merely  agreed  "that  the  machines 
should  be  so  made  that  they  would  do  the  defendant's  work 
satisfactorily,"  and  the  court  sustained  tlie  admission  of  the  eW- 
dence.  The  case  of  the  Red  Wing  Manufacturing  Co,  v.  Moe,  62 
Wis.  240,  is  another  in  which  the  facts  are  similar.    Representa- 
tions were  made  that  the  machine  was  of  4  H.  P.    The  writing 
was  quite  as  broad  as  the  writing  here.    The  court  excluded  the 
parol  evidence,  but  the  case  was  reversed  on  appeal  on  this 
ground,  the  court  saying  that  "the  warranty  and  representa- 
tions of  capacity  of  the  engine  were  cause  and  inducement  of  the 
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written  contract,  and  that  thereby  the  contract  was  procured." 
See  also  Neal  v.  Flint,  88  Maine,  72 ;  Greenewalt  v.  Kohne,  85 
Pa,  369 ;  Ayer  v.  Bell  Mfg.  Co,  147  Mass.  46.  It  may  be  con- 
tended in  thi?  court,  as  it  was  below,  that  the  expressions  of 
Vick  are  mere  expressions  of  opinion  or  pufl^g,  and  not  war- 
ranties. He  has  thought  by  leaving  express  warranties  out  of 
the  written  contract,  to  escape  the  effect  of  his  representations ; 
but,  whether  he  intended  such  representations  as  warranties  or 
not,  the  test  is  whether  he  was  asserting  facts,  or  merely  an  opin- 
ion or  judgment  upon  matter  about  which  he,  as  vendor,  had  no 
special  knowledge.  In  the  former  case  there  is  a  warranty ;  in 
the  latter,  not  And  this  intention  is  a  question  of  fact  for  the 
jury.  See  Benjamin,  Sales,  \^\  613,  614;  Shippen  v.  Bowen, 
122  U.  S.  575;  Columbian  Iron  Works  v.  Douglas,  84  Md.  44; 
Osgood  V.  Lewis,  2  H.  &  Q.  405 ;  Crenshaw  v.  Slye,  52  Md.  140 ; 
Beals  V.  Olmstead,  24  Vt  114;  McClintoch  v.  Emick,  87  Ky. 
167;  Ormsby  v.  Budd,  72  Iowa,  80;  Drew  v.  Ellison,  60  Vt 
401 ;  Powell  v.  Chittick,  89  Iowa,  513 ;  Enger  v.  Dawley,  62  Vt 
165 ;  Schouler,  Personal  Property,  §  329. 

4.  Even  if  there  was  no  express  warranty,  the  evidence  was 
admissible  to  show  the  purpose  for  which  the  device  was  sold, 
and  as  showing  a  breach  of  an  implied  warranty  of  its  fitness 
for  that  particular  purpose.  Rice  v.  Forsyth,  41  Md.  389; 
Brown  v.  Edginion,  2  Mann.  &  G.  (40  E.  C.  L.  601)  279. 

5.  The  evidence  was  admissible  to  show  the  agreement  on 
the  part  of  the  appellee  to  perform  a  test  without  which  the  con- 
tract sued  on  was  not  to  become  operative.  Pym  v.  Campbell,  6 
El.  &  Bl.  370 ;  Wallis  v.  Littell,  11  C.  B.  (N.  S.)  369 ;  Burke  v. 
Dulaney,  153  U.  S.  228 ;  Juilliard  v.  Chaffee,  92  N.  Y.  529 ; 
Donaldson  v.  Uhlf elder,  31  Wash.  Law  Rep.  428 ;  Reynolds  v. 
Robinson,  110  Is.  Y.  654;  McCann  y.  Preston,  79  Md.  223; 
Engel  v.  Scott  &  H.  Lumber  Co.  (Minn.)  61  N.  W.  825;  Pot- 
ter V.  Phenix  Ins.  Co.  63  Fed.  Rep.  382. 

6.  The  defenses  were  available  under  the  pleadings.  Stephen, 
Pleading,  pp.  175,  176;  1  Chitty,  Pleading,  pp.  414,  415; 
Perry,  Pleading,  pp.  247,  248;  Poe,  Pleading,  §§  607,  609; 
Dushane  v.  Benedict,  120  U.  S.  630;  Oroff  v.  Hansel,  33  Md. 
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161 ;  Weaver  v.  Schriver,  79  Md.  543;  Bell  v.  Sheridan,  21  D. 
C.  370. 

Mr,  Hannson  J,  Barrett  and  Mr.  John  Ridout^  for  the  appel- 
lee: 

1.  Parol  evidence  of  a  prior  or  collateral  warranty  is  not  ad- 
missible to  vary  the  terms  of  a  written  contract  where  such  con- 
tract expresses  the  full  intent  of  the  parties.  Where  a  writing 
merely  amounts  to  a  memorandum  of  sales,  or  a  receipt,  then, 
this  being  merely  a  parol  contract,  parol  evidence  of  a  warranty 
would,  of  course,  be  admissible.  Seitz  v.  Brewers'  Refrigerat- 
ing Co.  141  U.  S.  610;  DeWitt  v.  Berry,  134  U.  S.  306;  Van 
Winkle  v.  Crowell,  146  U.  S.  42 ;  Rogers  v.  Garland,  19  D.  a 
24;  Cassard  v.  McGlannan,  98  Md.  173;  Tiedeman,  Sales,  § 
196. 

2.  Nor  is  an  agi^eement  of  warranty  subsequent  to  the  writ- 
ten contract  binding  except  upon  a  new  consideration.  This,  be- 
ing a  separate  and  independent  agreement,  sustained  by  a  separa- 
rate  consideration,  could,  of  course,  be  shown  by  parol  evi- 
dence, even  though  the  original  contract  is  in  writing.  The 
test,  which  it  is  shown  appellee  agreed  after  the  installation  of 
the  furnaces  to  make  merely  for  the  accommodation  of  appel- 
lant's manager,  was,  of  course,  not  a  warranty ;  and  in  any  event 
it  was  subsequent  to  the  contract,  and  no  new  consideration 
passed.    Tiedeman,  Sales,  §  106. 

3.  There  is  nothing  whatever  in  the  evidence  that  discloses 
in  the  least  any  fraud  on  the  part  of  the  appellee ;  and  appellant 
cannot  bring  in  a  warranty  under  the  guise  of  fraud.  Seitz  v. 
Brewers'  Refrigerating  Co.  141  U.  S.  610.  A  statement^  in 
order  to  amount  in  law  to  a  false  representation,  must  be  in  re- 
gard to  some  existing  fact^  and  not  in  regard  to  something  that 
will  or  may  happen  in  the  future.  This  is  mere  matter  of  opin- 
ion. Sawyer  v.  Prickett,  86  U.  S.  146;  Robertson  v.  Parks, 
76  Md.  118.  But  while  a  deliberate  false  statement  as  to  the 
capacity  of  boilers,  or  of  the  saving  qualities  of  a  furnace,  or 
such  a  statement  as  the  party  making  the  same  could  by  reason 
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of  his  expert  knowledge  readily  ascertain  is  false,  might  con- 
stitute fraud,  yet  no  such  false  statements  were  made  by  the 
appellee,  nor  any  statement  made  which  Mr.  Vick,  by  reason 
of  his  expert  knowledge,  could  have  ascertained  was  false.  Van 
Stone  V.  Stlllwell  &  Pierce  Mfg.  Co.  142  U.  S.  128. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court: 

Upon  a  careful  examination  of  the  proceedings  on  the  trial, 
which  have  been  completely  stated  above,  our  conclusion  is,  that 
the  court  did  not  err  in  instructing  the  jury  that  the  evidence 
failed  to  establish  a  legal  defense.  The  written  contract,  in  ac- 
cordance with  which  the  plaintiflf  delivered  and  installed  the 
described  furnace,  and  accessories,  is  plain  and  definite  so  far 
as  it  goes,  and  there  is  no  claim  that  anything  was  inserted  in, 
or  omitted  from,  it  through  fraud,  accident,  or  mistake. 

The  evidence  does  not  tend  to  show  that  the  acceptance  of  the 
written  proposition,  and  the  signature  of  the  defendant  thereto, 
which  formed  the  contract,  were  obtained  upon  the  condition 
that  the  contract  should  not  take  effect  until  the  performance 
of  a  definite  precedent  condition.  Hence  the  case  was  not 
brought  within  the  scope  of  decisions  establishing  or  recognizing 
the  doctrine  that  extrinsic  evidence  may  be  given  to  show  that 
the  contract  had  never  gone  into  effect  at  all.  Burke  v.  Dulaney, 
163  U.  S.  228,  38  L.  ed.  698,  14  Sup.  Ct.  Kep.  816;  Donaldson 
V.  Vhlf elder,  21  App.  D.  C.  489. 

In  a  case  relied  on  by  both  parties,  where  the  agreement  was 
unambiguous  and  definite,  and  there  was  no  pretense  of  fraud, 
accident,  or  mistake,  the  Supreme  Court  of  the  United  States 
has  carefully  considered  the  question  of  admissibility  of  parol 
evidence  to  establish  a  collateral  agreement  Seitz  v.  Brewers^ 
Refrigerating  Mach.  Co.  141  U.  S.  510. 

That  was  also  an  action  upon  a  contract  for  the  supply  and 
erection  of  certain  machinery,  and  the  defense  offered  to  prove 
that  a  certain  capacity  had  been  expressly  represented  and  war- 
ranted before  the  execution  of  the  contract  by  the  defendant. 
This  was  held  inadmissible.  Chief  Justice  Fuller,  who  delivered 
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the  opinion  of  the  court,  said:  "Undoubtedly  the  existence  of  a 
separate  oral  agreement  as  to  any  matter  on  which  a  written  con- 
tract is  silent,  and  which  is  not  inconsistent  with  its  terms,  may 
be  proved  by  parol,  if,  under  the  circumstances  of  the  particular 
case,  it  may  properly  be  inferred  that  the  parties  did  not  in- 
tend the  written  paper  to  be  a  complete  and  final  statement  of  the 
whole  of  the  transaction  between  them.  But  such  an  agreement 
must  not  only  be  collateral,  but  must  relate  to  a  subject  distinct 
from  that  to  which  the  written  contract  applies ;  that  is^  it  must 
not  be  so  closely  connected  with  the  principal  transaction  as  to 
form  part  and  parcel  of  it.  And  when  the  writing  itself  upon 
its  face  is  couched  in  such  terms  as  to  import  a  complete  legal 
obligation  without  any  uncertainty  as  to  the  object  or  extent  of 
the  engagement,  it  is  conclusively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and  manner  of  their  un- 
dertaking, were  reduced  to  writing.  *  *  *  The  machine 
which  the  company  sold  and  which  Seitz  bought  was  a  No.  2  size 
refrigerating  machine  as  constructed  by  the  company,  and  such 
was  the  machine  which  was  delivered,  put  up,  and  operated  in 
the  brewery.  A  warranty  or  guaranty  that  that  machine  would 
reduce  the  temperature  of  the  brewery  to  40°  Fahrenheit,  while 
in  itself  collateral  to  the  sale,  which  would  be  complete  without 
it,  would  be  part  of  the  description  and  essential  to  the  identity 
of  the  thing  sold ;  and  to  admit  proof  of  such  an  engagement  by 
parol  would  be  to  add  another  term  to  the  written  contract,  con- 
trary to  the  settled  and  salutary  rule  upon  that  subject  Whether 
the  written  contract  fully  expressed  the  terms  of  the  agreement 
was  a  question  for  the  court,  and  since  it  was  in  this  instance 
complete  and  perfect  on  its  face,  without  ambiguity,  and  embrac- 
ing the  whole  subject-matter,  it  obviously  could  not  be  determined 
to  be  less  comprehensive  than  it  was.  And  this  conclusion  is  un- 
aflFected  by  the  fact  that  it  did  not  allude  to  the  capacity  of  the 
particular  machine.  To  hold  that  mere  silence  opened  the  door 
to  parol  evidence  in  that  regard  would  be  to  beg  the  whole  ques- 
tion." 

We  are  inclined,  however,  to  think  that  the  reasons  given  for 
the  exclusion  of  the  evidence  of  the  warranty  in  that  case  do 
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not  apply  in  this,  and  that  the  evidence  offered  was  properly 
Admitted  at  the  time.  There  seems  to  be  a  substantial  difference 
between  the  conditions  disclosed  in  the  two  cases.  The  contract 
in  that  case  was  a  formal^  mutual  agreement,  made  upon  the 
<5onclusion  of  the  negotiations  between  the  parties,  into  which  the 
buyer  afterwards  sought  to  inject  a  special  warranty.  In  the 
<;a8e  at  bar,  one  of  the  use  plaintiffs,  in  person,  solicited  an  order 
from  the  defendant,  exhibiting  to  its  representative  a  printed 
^circular  containing  certain  express  warranties,  and  concluding 
thus :  ^^Should  our  furnaces  fail  to  do  as  guaranteed,  we  agree 
to  remove  them  and  replace  the  former  setting  at  our  expense." 
The  printed  representation  of  special,  material  advantages  in  the 
seller's  furnace,  coupled  with  the  express  warranty  of  perform- 
ance in  each  particular,  was  reasonably  calculated  to  influence 
the  buyer,  and  cause  him  to  accept  the  proposition  to  deliver 
and  install  the  furnace  for  the  consideration  stipulated.  Nor 
was  it  unreasonable  for  the  buyer  to  assume  that  the  printed 
guaranty  formed  an  essential  feature  of  the  transaction  without 
its  express  incorporation  in  the  proposition  and  acceptance 
founded  thereon. 

In  accordance  with  the  principle  declared  in  some  well-<x)n- 
sidered  decisions,  the  final  proposition  relating  to  the  delivery 
to  be  made  and  the  consideration  to  be  paid  would  seem  to  con- 
stitute an  independent  part  of  the  contract  only,  the  remainder 
of  which  is  found  in  the  printed  guaranty.  Phelps  v.  Whitaker, 
37  Mich.  72,  76;  Ayer  v.  Bell  Mfg.  Co.  147  Mass.  46,  52,  16 
N.  E.  754;  Bed  Wing  Mfg.  Co.  v.  Moe,  62  Wis.  240,  22  N.  W. 
414. 

But  the  question  of  the  admission  of  this  evidence  is  not 
necessarily  involved,  and  need  not,  therefore,  be  expressly  de- 
termined. Conceding  the  admissibility  of  the  printed  guaranty, 
the  court  did  not  err  in  finally  excluding  all  the  testimony  re- 
lating thereto  from  the  consideration  of  the  jury,  because  it  fell 
49hort  of  establishing  any  defense  to  the  action.  The  furnace 
was  promptly  delivered  and  attached  to  the  derendant's  boilers, 
■and  was  in  operation  at  the  time  when  the  evidence  was  given. 
Considering  the  warranty  as  an  express  part  of  the  contract,  it 
Vol.  XXII— 38 
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was  not  incumbent  upon  the  plaintiff,  as  a  precedent  oonditioik 
of  recovery  thereon,  to  show  that  the  furnace  would  answer  all 
the  requirements  of  the  warranty.  The  burden,  on  the  contrary^ 
was  upon  the  defendant  to  show  that  it  was  incapable,  imder 
proper  management,  of  producing  the  substantial  resnilts  that 
had  been  warranted.  This  it  failed  to  do,  and  appeared,  there-^ 
fore,  in  the  attitude  of  purchasing,  receiving,  and  constantly 
using  the  furnace,  and  then  resisting  payment,  without  substan- 
tial evidence  that  it  had  failed  to  conform  to  the  warranted 
standard.  Its  legal  duty  was  to  test  the  capacity  of  the  furnace,, 
in  the  matter  of  guaranteed  performance,  in  a  fair  and  reason- 
able manner^  and  within  a  reasonable  time  under  all  the  cir- 
cumstances ;  and,  having  thus  demonstrated  its  failure,  to  notify 
the  plaintiff,  which,  in  the  event  of  failure,  had  promised  to  re- 
move it  and  replace  the  former  setting. 

It  appears  from  the  testimony  that  the  plaintiff,  itself,  offered 
and  prepared  to  make  a  test  of  the  capacity  of  the  furnace  in  a 
particular  manner.  Without  showing  wherein  the  method  of  the 
proposed  test  was  an  insufficient  or  unreasonable  one,  the  de- 
fendant insisted  upon  another  which  it  also  failed  to  show  would 
answer  these  requirements.  Each  party  declining  to  adopt  the 
method  of  test  su^ested  by  the  other,  nothing  more  was  done- 
in  the  matter. 

The  plaintiff  was  under  no  obligation  to  make  the  test  in  order 
to  demand  payment.  Its  offer  was  voluntary.  Having  declined 
that  offer,  the  duty  of  the  defendant  remained  as  above  stated. 
The  testimony  given  by  the  defendant's  employee  in  charge  of 
the  furnace  and  boilers,  respecting  the  general  operation  of  the 
old  plant  and  the  new,  was  clearly  insufficient,  of  itself,  to  show 
a  breach  of  any  warranty;  and  we  do  not  understand  that  its: 
sufficiency  for  that  particular  purpose  has  been  claimed. 

It  follows  that  the  judgment  must  be  affirmed  with  costs.  It 
it  80  ordered.  Affirmed. 

A  motion  for  a  rehearing  was  overruled  February  9,  1904* 
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Justices  of  the  Peace;  Apfbaia;  Mandahub, 

1.  Qwtre, — ^whether  an  order  of  a  justice  of  the  peace  quashing  an  attach- 

ment before  judgment  to  enforce  a  landlord's  tacit  lien  for  rent  against 
the  tenant's  goods  upon  the  premises,  on  the  ground  that  the  plaintifTs 
affidavit  in  support  of  the  attachment  was  insufficient,  is  a  final  order 
from  which  an  appeal  may  be  taken  to  the  supreme  court  of  the  Dis- 
trict of  Columbia  under  D.  G.  Code,  §  30,  allowing  an  appeal  from  a 
justice  of  the  peace  to  that  court  in  cases  where  the  claim  exceeds  $6, 
to  "either  party  who  may  think  himself  aggrieved  by  the  judgment  or 
other  final  order  of  a  justice  of  the  peace." 

2.  This  court  will  not  entertain  an  appeal  from  an  order  of  the  supreme 

court  of  the  District  of  Columbia  dismissing  an  appeal  from  an  order  of 
a  justice  of  the  peace  quashing  an  attachment  before  judgment  to  en- 
force a  landlord's  tacit  lien  for  rent  upon  his  tenant's  goods,  on  the 
ground  that  the  order  was  not  a  final  one,  and,  therefore,  net  appeal- 
able, and  remanding  the  cause  for  further  proceedings  before  the  jus- 
tice; the  proper  remedy  of  the  appellant,  if  the  order  was  a  finals  and 
therefore  an  appealable  one,  being  through  mandamus  to  compel  a  hear- 
ing in  the  supreme  court  of  the  District  of  Columbia. 

No.  1856.    Submitted  October  21,  1003.    Decided  November  6,  1008. 

Hearing  on  a  motion  by  the  appellee  to  dismiss  an  appeal 
from  an  order  of  the  Supreme  Court  of  the  District  of  Columbia 
dismissing  an  appeal  from  a  justice  of  the  peace.     Oranted.  • 

The  facts  are  snfliciently  stated  in  the  opinion. 

Mr,  Henry  E.  Davis,  Mr.  Edtvard  B.  Kimball,  and  Mr.  Oraf- 
ton  L.  McOill,  for  the  motion : 

1.  The  judgment  of  the  justice  of  the  peace  was  merely  a 
judgment  quashing  an  attachment  before  judgment  Bef<;re 
the  enactment  of  the  Code  no  appeal  from  such  action  was  ever 
heard  of.    Too  manifestly  for  argument,  §  30  of  the  Code  con- 
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templates  a  -final  Judgment  for  or  against  one  of  the  parties  in 
respect  of  the  matter  in  controversy,  and  has  no  application  to 
any  interlocutory. or  intermediate  proceeding.  Section  33  gives 
to  any  person  other  than  the  defendant  the  privilege  of  claiming 
right  of  property  in  any  articles  seized,  whether  on  execution  or 
other  process  issued  by  a  justice  of  the  peace,  and  the  right  to 
the  defendant  to  claim  that  any  property  so  seized  is  exempt 
from  execution,  and  to  each  the  right  of  trial  of  such  claim  be- 
fore the  justice ;  and  §  36  provides  for  an  appeal  from  the  action 
of  the  justi'je  in  either  such  case.  But  it  is  in  such  case  only 
that  any  appeal  is  provided  from  any  action  of  a  justice  of  the 
peace,  except  his  final' judgment  or  order. 

2.  The  act  creating  this  court,  §  7,  provides  for  an  appeal 
thereto  by  "any  party  a^rieved  by  any  final  order,  judgment, 
or  decree  of  the  supreme  court  of  the  District  of  Columbia,  or  of 
any  justice  thereof;"  saving,  of  course,  the  right  of  appeal,  in 
the  discretion  of  this  court,  upon  proper  showing.  The  action 
of  the  supreme  court  of  the  District  of  Columbia  i^  this  cause 
was  not  final,  for  the  double  reason,  first,  that  it  was  only  the 
dismissal  of  an  appeal;  and,  second,  an  order  returning  the 
cause  to  the  justice  of  the  peace  before  whom  it  was  instituted 
with  diriBCtions  to  proceed  tlierein  according  to  law. 

Counsel  taking  the  appeal  to  this  court  relied  in  the  court  be- 
low on  §  226  of  the  Code.  Two  provisions  of  this  section  are 
supposed  to  give  the  right  of  appeal  contended  for,  namely,  first, 
that  "any  party  aggrieved  by  any  final  order,  judgment,  or  de- 
cree of  the  supreme  court  of  the  District  of  Columbia,  or  of  any 
justice  thereof,  including  Teiny  final  order  or  judgment  in  any 
case  heard  on  appeal  from  a  justice  of  the  peace,  may  appeal 
therefrom  to  the  said'  court  of  appeals ;"  and  second,  "appeals 
shall  be  allowed  to  said  court  of  appeals  from  all , interlocutory 
orders  of  the  supreme  court  of  the  District  of  Columbia,  or  by 
any  justice  thereof,  whereby  possession  of  property  is  changed 
or  aflFected,  such  as  orders  for  the  appointment  of  receivers, 
granting  injunctions,  dissolving  writs  of  attachment,  and  the 
like." 

As  to  the  first  of  these  provisions,  it  requires  no  argument 
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to  show  that  it  has  no  application  in  the  premises^  for  the  plain 
reason  that,  as  aforesaid,  by  its  very  terms,  the  order  appealed 
from  is  not  a  final  order. 

Nor  has  the  second  provision  referred  to  any  application  to 
the  case,  as  the  order  complained  of  did  not  itself  dissolve  the  at- 
tachment originally  sued  out,  but  merely  in  effect  held  that  the 
action  of  a  justice  of  the  peace  dissolving  an  attachment  issued 
by  him  is  not  appealable. 

Mr.  Leo  Simmons ,  opposed: 

1.  The  court  below  acted  upon  ther  case  as  if  it  were  an  ordi- 
nary attachment  for  debt  before  judgment,  and  made  no  distinc- 
tion between  such  an  attachment  and  one  levied  to  enforce  the 
landlord's  tacit  lien  for  rent  against  the  tenant's  goods  upon  the 
premises,  as  provided  by  §  1229  of  the  Code.  In  either  case,* 
above  mentioned,  an  appeal  will  lie,  for  §  30  of  the  Code  specific- 
ally provides  for  an  appeal  from  a  final  order.  Section  226 
of  the  Code  gives  the  right  to  appeal  to  this  court,  upon  an  order 
of  the  supreme  court  of  the  District  of  Columbia,  dissolving  an 
attachment  of  any  kind,  and  undoubtedly  it  was  the  intention  of 
the  f  ramers  of  the  Code,  when  they  used  the  words  "or  other 
final  order"  in  §  30,  to  provide  for  just  such  a  case  as  the  one  at 
bar;  for,  if  an  order  dissolving  an  attachment,  and  releasing 
goods  which  have  been  seized  and  taken  under  execution,  is  not 
final,  T  cannot  see.  what  kind  of  an  order,  other  than  a  final  judg- 
ment disposing  of  the  whole  case,  can  be  considered  final.  The 
order  dissolving  the  attachment  in  this  case  was  not  only  a  final 
order,  but  a  final  judgment  ( I  Anj,  &  Eng.  Enc  Law,  1st  ed.  pp. 
931,  932) ;  for,  if  the  plaintiff  was  not  entitled  to  enforce  his 
lien  by  attachment,  as  provided  in  §  1230  of  the  Code,  that  was 
the  end  of  the  caae,  in  so  far  as  his  lien  for  rent  was  concerned. 
If  the  naiTOW  construction  placed  upon  §  30  of  the  Code  by  the 
court  below  is  correct,  it  means  that  Congress,  while  giving  liti- 
gants the  right  to  appeal  to  this  court  from  an  order  of  the  su- 
preme court  of  the  District  of  Columbia,  dissolving  an  att^ich- 
ment,  did  not  mean  to  do  so  in  a  similar  case  before  a  justice  o£ 
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the  peace.  In  other  words,  the  knowledge  of  the  justice  of  the 
peace,  in  the  opinion  of  the  framers  of  the  Code,  was  more  to 
be  relied  upon,  in  such  a  matter,  than  the  justices  of  a  court  of 
record.  While  thrt^ugh  mistake  or  inadvertence  such  a  law  may 
exist,  yet  it  seems  to  me  to  place  such  construction  on  the  laws 
in  question  would  be  clearly  in  contravention  of  the  statute. 
9  2.  However,  it  is  not  necessary  for  this  court  to  pass  upon 
the  question  as  to  whether  or  not  an  appe^  will  lie  from  an  or- 
der of  a  justice  of  the  peace,  dissolving  an  attachment,  for  debt, 
•  before  judgment;  for  an  attachment  to  enforce  a  lien  for  rent 
is  clearly  distinguished  therefrom.  "Statutory  liens  without 
possession  have  the  same  virtue  that  existed  in  common-law  liens 
accompanied  by  possession."  Fowler  v.  Rapley,  15  Wall.  328. 
In  an  ordinary  attachment  for  debt  there  must  be  a  judgment 
against  the  defendant  before  he  proceeds  to  subject  the  property 
to  execution.  Drake,  Attachment,  §§  221,  228.  Sections  1229 
and  1230  of  the  Code  are  identical  with  the  statute  that  was  in 
force  before  the  Code.  Abort's  Compiled  Stat  §  316.  By  § 
1230  tlie  lien  may  be  enforced  in  three  ways:  First,  by  attach- 
ment before  judgment;  second,  by  judgment  and  execution; 
third,  by  action  against  purchaser  of  chattels.  The  suit  was  not 
begun  to  obtain  a  personal  judgment.  The  form  of  the  writ  in 
this  case  is  that  which  has  been  used  in  this  district  for  years, 
and  by  that  it  appears  that  no  judgment  other  than  condemna- 
tion of  the  property  is  contemplated.  In  an  ordinary  attach- 
ment the  dissolution  discharges  the  lien  obtained  by  the  levy;  in 
such  a  case  as  this  its  eflFect  is  to  destroy  the  lien  created  by 
statute.  Fowler  v.  Raply,  15  Wall.  328 ;  Drake,  Attachment,  § 
411. 

3.  The  following  cases  show  that  the  order  dissolving  the  at- 
tachment was  an  appealable  order:  \yillian\s  v.  Hutchinsofi, 
26  Fla.  514 ;  Jejfrey  v.  Coleman,  20  Fla.  538 ;  U.  8.  v.  Killman, 

3  Mc A.  76 ;  Danforth  v.  Cross,  4  Iowa,  230 ;  Kurtz  v.  Dun,  36 
Ark.  648 ;  Hectman  v.  Sharp,  3  M  cA.  90 ;  Cross  v.  Ooldsmith, 

4  Mackey,  126 ;  Richmond  v.  Cake,  1  D.  C.  App.  447 ;  Stroheim 
V.  Deimel,  77  Fed.  Rep.  802 ;  Baker  v.  Lehman,  Wright,  Ohio, 
522 ;  Ware  v.  Richardson,  3  Md.  505.     The  mode  of  procedure 
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in  this  case  is  sustained  by  the  United  Slates  Supreme  Court  in 
Folder  v.  Rapley,  15  Wall.  328,  and  Beal  v.  White,  94  U.  S. 
382.  Because  only  a  part  of  the  rent  was  due  was  no  ground 
for  dissolving  the  attachment.  Jean  v.  Spurvier,  35  Md.  110 ; 
Dawsoii  V.  Bain,  2  Gill  &  J.  53,  1  Gill,  373 ;  Gross  v.  Goldsmith, 
4  Mackey  D.  C.  126.  Final  order  defined.  In  Re  Rose,  80 
Cal.  170.     See  also  Higains  v.  Grace,  59  Md.  365,  see  p.  374. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

The  appellant,  Powhatan  W.  Robertson,  as  plaintiff,  sued  the 
appellee,  Leonidas  B.  Southerland,  in  a  justice's  court  upon  a 
lease, — one  instalment  under  which  was  then  due  and  unpaid, 
and  obtained  a  writ  of  attachment  upon  an  affidavit  charging 
that  plaintiit  had  ''a  tacit  lien  upon  the  personal  chattels  of  the 
defendant,  and  that  the  defendant  is  about  to  abscond  or  perma- 
nently remove  from  the  District  of  Columbia,  or  to  sell  all  or 
some  part  of  said  chattels." 

The  writ  was  executed,  and  the  defendant  moved  to  quash  be- 
cause the  affidavit  stated  no  sufficient  ground  for  the  attachment. 
He  expressly  denied  that  he  was  about  to  abscond  or  remove  per- 
manently from  the  District  or  to  sell  all  or  any  part  of  said  chat- 
tels.    This  denial  was  supported  by  an  affidavit 

The  attachment  was  quashed,  and  the  plaintiff  appealed  there- 
from to  the  supreme  court  of  the  District. 

In  that  court  defendant's  motion  to  dismiss  on  the  ground 
that  the  order  was  not  final  and  therefore  could  not  be  appealed 
therefrom  was  sustained,  and  the  papers  were  ordered  to  be  re- 
turned to  the  justice  of  the  peace  with  direction  for  further  pro- 
ceedings in  the  cause  according  to  law. 

The  plaintiff  has  appealed  from  that  order  to  this  court 

The  appellee  has  moved  to  dismiss  this  appeal  on  the  ground 
that  the  order  of  the  justice  of  the  peace  quashing  the  attachment 
was  an  interlocutory,  and  not  a  final,  order,  under  D.  C.  Code,  § 
30,  which  allows  an  appeal  to  the  supreme  court  of  the  District 
in  cases  where  the  debt,  demand,  or  value  of  personal  property 
claimed  exceeds  $5  to  "either  party  who  may  think  himself  ag- 
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grieved  by  the  judgment  or  other  final  order  of  a  justice  of  the 
peace,"  etc 

Where  an  appeal  from  a  justice's  court  shall  be  entertained 
the  case  is  to  be  heard  de  novo,  and  trial  may  then  be  had  by 
jury.     Code,  §  80. 

AVhere  jurisdiction  is  entertained  in  a  case  appealed,  and  a 
trial  had,  a  further  appeal  can  be  had  to  this  court. 

The  question  whether  the  order  quashing  the  attachment  wa» 
a  final  order  under  a  proper  construction  of  §  30  aforesaid  is  an 
interesting  and  important  one,  which  we  think  we  ought  not  to 
determine  upon  this  record. 

If  we  should  sustain  the  appellant's  contention,  and  entertain 
this  appeal,  he  could  obtain  no  benefit  thereby.  On  the  con- 
trary, he  might  sustain  serious  detriment,  because  we  could  not, 
in  such  event,  render  a  judgment  that  would  have  the  effect  to 
correct  the  error,  if  such  it  was,  of  the  justice  of  the  peace  in 
quashing  the  attachment  upon  an  issue  of  fact. 

There  was  no  hearing,  in  the  intermediate  court,  of  the  facts 
upon  which  the  right  to  maintain  the  attachment  depended. 
Consequently,  there  is  nothing  in  the  record  by  which  we  could 
determine  that  question,  were  we  to  entertain  the  appeal. 

The  court  below,  having  refused  appellant  a  hearing  because 
it  was  of  the  opinion  that  it  had  no  jurisdiction  in  the  premises, 
all  that  we  could  do,  upon  a  proper  application,  would  be  to  com- 
pel it  to  hear  the  cause,  if  satisfied  that  it  was  its  duty  to  so  do. 

In  a  case  like  this,  at  least,  where  the  appeal  is  futile  because 
the  matter  for  ultimate  determination  depends  upon  matters  of 
fact  as  well  as  law,  the  proper  remedy  would  be  through  proceed- 
ings by  mandamus  to  compel  a  hearing. 

Without  intimating  any  opinion  upon  the  question  whether 
the  order  of  the  justice  of  the  peace  quashing  the  attachment  was 
an  appealable  one,  our  conclusion  is,  for  the  reasons  given,  that 
this  appeal  must  be  dismissed  with  costs ;  and  it  is  so  ordered. 

Dismissed. 
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ACCIDENT.    See  Street  Railways,  1. 

ACTION  OR  SUIT.    See  Bozn>8,  4;  Exbcutobs  and  Administbatobs,  1,  2; 

Insanity,  1;  Nkxt  Friend  ;  Pleadino  and  Pbactiob  (IjAW)  5,  6. 
ADMINISTRATION.    See  Death;  Exfcutobs  and  Administbatobs. 
ADMINISTRATORS.    See  Death;  Executobs  and  Administbatobs. 
AFFIDAVITS  OF  DEFENSE.    See  Pleading  and  PBAcmcE  (Law)   1,  2. 
AGENCY.    See  Abchitects. 
AMENDMENTS.    See  Appeal  and  Ebbob,  2,  9,  12;  Pleading  and  Pbac- 

TiCE  (Law)  2,  5,  6. 
ANIMALS.    See  Dead  Animals. 
ANNULMENT  OF  MARRIAGE.    See  Insanity,  1,  2. 
ANSWER  IN  EQUITY.    See  Pleading  and  Pbactice  (Equity)  2,  4,  5, 

6,  8. 
ANTICIPATION.    See  Patents,  4. 
APPEALABLE   ORDERS.    See   Appeal   and   Ebbob,  4,  7,  8,  10,  11,  13; 

Costs,  2,  3;  Divobce,  2;  Mandamus;  Patents,  2;  Pleading  and 

Pbactice  (Law)  2,  4;  Trustees*  Sales. 
APPEAL  AND  ERROR.    See  Appealable  Obdebb. 

1.  Where  after  an  appeal  was  docketed  in  this  court  and  the  transcript 

printed,  the  court  below,  on  motion  of  the  appellees,  who  claimed  to 
have  discovered  errors  in  the  bill  of  exceptions,  and  over  the  objection 
of  the  appellants,  pas^  an  order  reciting  certain  errors  in  the  bill 
of  exceptions  and  correcting  it  as  of  the  date  of  the  settling  of  the 
original  bill  of  exceptions,  but  referring  the  matter  to  this  court  to 
settle  the  question  as  to  what  should  constitute  the  bill  of  exceptions 
and  how  it  should  be  made  up,  it  was  held^  denying  an  application  by 
the  appellees  for  certiorari  to  the  lower  court  to  certify  such  pro- 
ceedings to  this  court  as  part  of  the  original  record,  that  this  court 
had  no  such  power,  but  that  the  bill  of  exceptions  must  be  settled  by 
the  court  below  and  brought  here  in  a  completed  form  and  that  this 
court  must  accept  what  is  certified  therein  as  being  the  actual  truth. 
Kelly  V.  Moore  (1),  1. 

2.  In  the  absence  of  a  rule  of  court  authorizing  it,  or  an  order  extending 

the  time  for  settling  the  bill  of  exceptions,  or  an  agreement  of  the 
parties,  it  is  beycmd  the  power  of  the  court,  after  the  expiration  of 

[601] 
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the  trial  term,  and  especially  alter  an  appeal  has  been  perfected,  to 
allow  a  bill  of  exceptions,  or  to  alter  or  amend  one  already  allowed- 
and  filed.      Id. 

8.  Error  in  submitting  to  the  jury  a  question  as  to  the  due  execution  of 
a  will,  which  should  have  been  determined  by  the  court,  is  not  re- 
versible error,  when  the  verdict  accords  with  the  decision  the  court 
should  have  made.     Kelly  v.  Moore  (2),  9. 

4.  While  ordinarily  an  order  granting  or  overruling  a  motion  for  a  new 
trial  is  not  appealable,  the  action  of  the  trial  court  will  be  reviewed 
on  appeal  in  some  cases  where  the  motion  is  based  upon  misconduct 
of  the  jury  or  those  connected  with  it,  and  the  trial  court  has  re- 
fused to  consider,  or  has  erroneously  considered,  the  application  upon 
an  uncontested  state  of  facts.    Id. 

6.  Where,  however,  a  motion  for  a  new  trial  based  upon  the  alleged  in- 

toxication of  a  juryman  during  the  trial  is  contested,  and  the  trial 
court,  after  a  full  consideration  of  affidavits  and  counter  affidavits 
and  a  searching  oral  investigation,  finds  as  matter  of  fact  that  the 
charge  is  not  sustained,  and  overrules  the  motion,  a  judgment  on  the 
verdict  will  not  be  disturbed  on  appeal.  Id. 
6i  Where  a  debtor  is  arrested  under  a  ca.  sa^  for  the  alleged  fraudulent 
conveyance  of  his  property  with  intent  to  hinder  and  delay  the  pay- 
ment of  his  debts,  as  provided  for  in  SS  794,  795,  D.  C.  Rev.  Stat.,  and 
on  the  trial  of  an  issue  framed  under  the  statute  to  determine 
whether  he  had  made  such  a  fraudulent  conveyance,  the  trial  court 
directs  a  verdict  for  the  debtor,  quashes  the  writ,  and  discharges  him 
from  custody,  and  the  creditor  appeals,  a  contention  by  the  debtor 
that  the  question  raised  on  the  appeal  is  merely  an  academic  one, 
since  he,  having  onoe  been  discharged,  cannot  be  rearrested,  is  un- 
tenable, being  to  the  effect  that  an  erroneous  decision  by  the  trial 
court  in  such  cases  will  oust  this  court  of  jurisdiction  on  appeal. 
Bokel,  Gwynn,  McKenney  Co.  v.  Coetello,  81. 

7.  An  order  overruling  a  motion  to  vacate  an  order  of  publication  against 

a  nonresident  defendant  is  not  appealable,  nor  is  a  decree  pro  con- 
fesao  against  such  a  defendant  for  failure  to  answer,  as  neither  is  a 
final  decree  disposing  of  the  case,  nor  such  an  interlocutory  order  as 
is  appealable  to  this  court,  under  §  226,  Code  D.  C.  Chappell  v. 
O'Brien,  190. 

8.  Where  an  appeal  is  taken  by  the  defendant  from  an  order  overruling 

a  demurrer  to  a  bill  in  equity,  granting  a  temporary  injunction  and 
appointing  a  receiver,  after  the  issuance  of  a  rule  to  show  cause,  the 
demurrer  and  the  order  overruling  it  cannot  be  considered  a«  before 
the  court,  except  in  so  far  as  the  demurrer  is  a  return  to  the  rule  to 
show  cause  and  an  admission  of  the  allegations  of  the  bill  for  the 
purpose  of  the  rule,  inasmuch  as  an  order  overruling  a  demurrer  is 
not  api^ealable  when  the  demurrant  has  not  elected  on  the  record  to 


Digitized  by  VjOOQ IC 


INDEX.  603' 

APPEAL  AND  EBROR-^continued. 

stand  by  it  (distinguishing  Hesii  ▼.  Horton,  2  App.  D.  C.  81 ;  and 
Droop  V.  Ridenour,  9  App.  D.  0.  95) ;  and  the  appeal  will  only  be  con- 
sidered in  do  far  as  it  has  reference  to  the  allowance  of  the  injiinc- 
lion  and  appointment  of  a  receiver.  Nilea  y.  United  States  Trust 
Co.,  223. 
9.  On  appeal  from  a  final  decree  in  equity  passed  after  the  sustaining  of 
exceptions  to  an  answer  which  sought  to  raise  the  defense  of  former 
adjudication,  where  it  appeared  that  the  only  ground  for  sustaining 
the  exceptions  was  that  the  defendant  had  failed  to  support  his 
answer  with  a  verified  copy  of  the  record  and  decree  in  Uie  former 
suit,  this  court  reversed  the  decree  and  remanded  the  cause  in  order 
tliat  proper  amendments  to  the  answer  might  be  made.  Wagenhurst 
V.  Wineland,  356. 

10.  The  granting  or  refusing  of  a  motion  for  a  new  trial  is  within  the  dis- 

cretion of  the  trial  court,  and  its  action  is  not  reviewable  on  appeal.  * 
Hill  V.  United  States,  395. 

11.  The  question  of  the  selection  and  appointment  of  trustees  to  make  sales 

under  a  decree  is  a  matter  exclusively  within  the  power  and  dis- 
cretion of  the  court  passing  the  decree,  and  its  action  in  the  premises 
is  not  reviewable  on  appeal.     Wood  v.  Grayson,  432. 

12.  Although  in  an  action  by  the  District  of  Columbia  to  the  use   of   an- 

other on  the  bond  of  the  inspector  of  plumbing,  the  use  plaintiff,  on 
a  demurrer  to  the  declaration  being  sustained,  elected  in  the  trial 
court  not  to  amend  his  declaration,  but  appealed  from  the  judgment 
for  the  defendant  which  followed^  and  this  court  also  held  that  the 
declaration  was  demurrable,  the  appellant  was,  nevertheless,  given  a 
second  opportunity  to  amend  the  declaration  because  it  was  readily 
inferable  from  the  declaration  that  a  cause  of  action  existed,  al- 
though it  was  not  properly  stated;  the  appellant,  however,  being  re- 
quired to  pay  the  costa  of  the  appeal.  District  of  Columbia  v.  Ball, 
643. 

13.  This  court  will  not  entertain  an  appeal  from  an  order  of  the  supreme 

court  of  the  District  of  Columbia  dismissing  an  appeal  from  an  order 
of  a  justice  of  the  peace  quashing  an  attachment  before  judgment 
to  enforce  a  landlord's  tacit  lien  for  rent  upon  his  tenant's  goods, 
on  the  ground  that  the  order  was  not  a  final  one,  and,  therefore,  not 
appealable,  and  remanding  the  cause  for  further  proceedings  before 
the  justice;  the  proper  remedy  of  the  appellant,  if  the  order  was  a 
final,  and  therefore  an  appealable  one,  being  through  mandamus  to 
compel  a  hearing  in  the  supreme  court  of  the  District  of  Columbia. 
Robertson  v.  Southerland,  695. 

APPEALS.    See  Justices  of  the  Peace,  1^. 

APPEALS  IN  PATENT  CASES.    See  Mandamus,  1-3;  Patents. 

ARCHITECTS. 
1.  Although  a  contract  for  interior  marble  work  in  a  charch,  which  pro- 
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Tides  that  the  work  shiUl  be  oommenoed  when  the  walls  are  up  and 
the  roof  on  and  that  the  owner  shall  provide  ail  labor  and  materials 
not  included  in  the  contract  in  sudi  manner  as  not  to  delay  the 
progress  of  the  work,  and  in  the  event  of  failure  so  to  do»  thereby 
causing  loss  to  the  contractor,  that  the  owner  will  reimburse  the 
contractor  for  such  loss,  also  provides  that  the  work  irtiall  be  done 
under  the  direction  and  to  the  satisfaction  of  the  owner's  architects, 
the  architects  under  such  a  contract  have  no  power  to  change  the 
contract  without  the  consent  of  the  contractor  and  require  him  to 
proceed  with  the  work  before  the  walls  are  up  and  the  roof  on. 
Fontano  v.  Robbins,  253. 
2.  Where  a  building  contract  does  not  so  provide,  an  architect  is  not  the 
general  agent  of  the  owner  and  has  no  power  to  change  the  plans  of 
the  work,  and  especially  not  to  the  detriment  of  the  contractor.  Id. 
•  3.  Where  a  building  contract  provides  that  the  contractor  under  the  direc- 
tion and  to  the  satisfaction  of  the  architects  will  provide  all  of  the 
materials  and  perform  all  of  the  work  mentioned  in  the  specifi- 
cations and  drawings  made  by  the  architects  and  made  parts  of  the 
contract,  such  provisions  mean  only  such  supervision  and  direction 
by  the  architects  looking  to  the  execution  and  completion  of  the 
work  according  to  the  plans  and  specifications  as  may  be  proper  to 
be  given  to  effect  that  end.  Such,  provision  makes  it  the  duty  of 
the  architect  to  see  that  the  contract  is  complied  with,  not  violated. 
4.  Fontano  v.  Robbins,  18  App.  D.  C.  402,  followed.    Id. 

ARGUMENT  TO  JURY.    See  Criminal  Law,  4. 

ARMY  AND  NAVY.    See  Habeas  Corpus,  I,  3. 

1.  The  officers  of  the  Navy  are  not  the  agents  of  the  Secretary  of  the  Navy, 

but,  like  the  Secretary  himself,  are  the  agents  and  representatives  of 
the  President,  who  is  the  Commander-in-Chief  of  the  Army  and  Navy, 
and  any  authority  the  Secretary  nuiy  exercise  over  them  he  exercises 
solely  as  representative  of  the  President  (following  United  States 
ex  rel.  Brown  v.  Root,  18  App.  D.  C.  239).    McGowan  v.  Moody,  148. 

2.  The  act  of  Congress  of  February  2,  1901   (31  Stat,  at  L.  748,  chap.  192» 

U.  S.  Comp.  Stat.  1901,  p.  784),  providing  for  an  increase  and  a  re- 
organization of  the  Army  of  the  United  States,  imposed  upon  the 
President  and  Secretary  of  War  many  and  complicated  duties  in 
carrying  out  its  purposes,  and  it  would  require  a  very  plain  and  un- 
mistakable departure  from  its  provisions  to  justify  the  judiciary  in 
interposing  by  mandamus  to  control  and  reverse  the  action  of  the 
War  Department  in  its  work  of  reorganization.  U.  S.  ex  rel. 
Edwards  v.  Root,  410. 

3.  The  courts  cannot  substitute  their  own  discretion  and  judgment  for  that 

of  the  Executive  Department  of  the  government  in  matters  properly 
confided  to  it.  Each  department  of  the  government  must  work  in  its 
own  proper  sphere  and  jurisdiction.    Id. 
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4.  Although  there  might  be  some  such  question  made  as  to  the  strict  cor- 
rectness of  the  construction  placed  by  the  Secretary  of  War  upon  the 
act  of  Congress  of  February  2,  1901,  providing  for  the  reorganization 
and  increase  of  the  Army,  yet  the  court  cannot  properly  be  ajtked  to 
solve  the  doubt  and  control  and  reverse  the  action  of  the  Secretary 
as  against  the  construction  that  has  been  adopted  and  acted  upon  in 
the  administration  of  the  affairs  of  his  department,  and  by  which 
the  rights  of  others  may  be  affected.  Id. 
6.  An  officer  of  the  Army,  who  does  not  claim  that  he  is  entitled  to  any 
higher  rank  therein  for  the  present,  cannot  be  said  to  have  been  de- 
prived of  any  legal  or  vested  right  because  he  is  deprived  of  a  lineal 
or  relative  rank  or  position  in  the  "Official  Army  Register'*  that 
might  be  a  benefit  to  him  in  a  future  claim  to  promotion,  as  the  mere 
designation  therein  of  an  officer's  relative  rank  does  not  fix  and  de- 
termine his  rank  in  the  Army  and  his  right  to  promotion.  Id. 
6.  A  petition  by  a  lieutenant  of  the  Army  of  the  United  States  for  the 
writ  of  mandamus  agsinst  the  Secretary  of  War,  the  Adjutant 
General,  and  other  officers  of  the  Army,  in  which  it  was  claimed  that 
the  Secretary  and  the  Adjutant  General,  by  a  violation  of  the  act  of 
Congress  of  February  2,  1901,  providing  for  the  reorganization  and 
increase  of  the  Army,  had  caused  the  other  respondents,  fellow  of- 
ficers of  the  petitioner,  to  rank  above  him,  and  to  so  reduce  his  rank 
ninety-one  files  and  thereby  delay  his  promotion  for  many  years,  was 
demied  on  the  grounds:  (1)  That  the  action  of  the  War  Department 
in  construing  and  carrying  into  elfcct  the  act  of  Congress  in  question 
called  for  the  exercise  of  judgment  and  discretion,  and  not  the  doing 
of  me**e  ministerial  acts;  and  (2)  that  the  petitioner  had  been  de- 
prived of  no  vested  or  legal  right,  his  right,  if  any,  being  merely  of  a 
prospective  nature  which  might  never  be  available  or  realized.     Id. 

ARREST  OF  JUDGMENT.    See  New  Trial. 

ASSESSMENT   OF   DAMAGES   AND   BENEFITS.     See   Condemnation 
Prockedinos. 

ATTACHMENT    BEFORE    JUDGMENT.     S^    Appeal   and   Ebbob,    13; 

JCSTICES  or  THE  PEACE,  4;   PLEADING  AND  PRACTICE    (LAW)    1. 

ATTESTATION.    See  Wills,  1,  3,  4. 

ATTORNEY  AND  CLIENT.    See  Set-Off  and  Recoupment,  4. 

ATTORNEYS'  FEES.     See  Executobs  and  Adminibtbatobs,  3,  4. 

AUCTION  SALES.    See  Trustees'  Sales. 

AUTOMOBILES.    See  Tbial  by  Jury,  1. 

BARROOMS,  SUNDAY  OPENING  OF.    See  Intoxicating  Liquobs. 

BENEFITS.    See  Condemnation  Proceedings. 

BILL  OF  EXCEPTIONS.    See  Appeal  and  Error,  1,  2. 

BILLS  AND  NOTES.    See  Pbomissoby  Notes. 
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BONDS. 

1.  In  an  action  by  the  United  States  on  the  bond  of  an  alleged  delinquent 

disbursing  officer,  a  duly  certiiSed  and  authenticated  transcript  from 
the  Treasury  Department  of  the  accounts  of  the  disbursing  officer, 
offered  in  evidence  by  the  United  States  under  U.  S.  Rev.  Stat.  8  886, 
U.  S.  Comp.  Stat.  1901,  p.  670,  is  not  inadmissible  because  it  fails  to 
include  all  of  the  transactions  of  such  official  with  the  United 
States  during  his  term  of  service,  especially  where  it  is  the  practice 
of  the  accounting  officials  to  keep  an  account  with  each  disbursing 
officer  for  each  appropriation  made  by  Congress  which  is  disbursed 
by  him;  but  only  the  transactions  connected  with  the  appropriations 
for  which  such  official  is  alleged  to  be  in  default  need  be  shown  by 
such  transcript.    Goff  v.  United  States,  512. 

2.  Where,  in  an  action  on  the  bond  of  an  alleged  delinquent  disbursing  of- 

ficer of  the  Department  of  Justice,  the  defendant  principal  testified 
that  at  the  time  liis  accounts  and  books  were  taken  possession  of  by 
two  agents  of  the  Department  appointed  to  investigate  his  accounts, 
there  was  sufficient  money  in  his  safe  to  cover  the  allied  deficiency, 
while  the  transcript  of  his  accounts  prepared  at  the  Treasury  De- 
partment, and  offered  in  evidence,  gave  him  credit  for  only  a  few 
dollars  found  in  the  safe,  but  his  testimony  of  the  circumstances  sur- 
rounding such  surrender  of  poss^ession  was  unsatisfactory  and  im- 
probable, it  was  held  that  it  was  not  error  for  the  trial  court  to  re- 
fuse an  instruction  to  the  jury  asked  by  the  defendants,  that  the 
burden  of  proof  was  on  the  United  States  to  show  that  due  credit  had 
been  given  the  defendant  principal  for  the  money  and  vouchers  that 
had  been  taken  from  him,  especially  where  one  of  such  agents  (the 
other  being  dead)  testified  that  only  the  money  for  which  credit  was 
given  in  the  accounts  was  found  in  the  safe.     Id. 

3.  Where  in  an  action  on  an  oflicial  bond  the  amount  claimed  was  $10,- 

000,  the  penalty  of  the  bond,  and  the  verdict  was  for  $9,303.70  with 
interest  from  January  8,  1899,  the  date  of  filing  the  declaration,  and 
the  latter  sum  with  interest  to  the  date  of  the  verdict  amounted  to 
over  $16,000,  it  was  held  to  be  error  for  the  trial  court  to  refuse  to 
enter  judgment  against  the  surety  for  the  amount  of  the  verdict, 
but  instead  to  enter  judgment  for  $10,000  the  penalty  of  the  bond; 
on  the  ground  that  for  his  default  in  not  paying  when  the  plaintiff 
became  entitled  to  receive  the  money,  the  surety  was  liable  to  pay 
interest  by  way  of  compensation  to  the  plaintiff  for  damages  sus- 
tained by  the  retention  of  the  money;  following  District  of  Columbia 
V.  Metropolitan  R.  Co.  8  App.  D.  C.  376.  Id. 

4.  One  who  suffers  injuiy  by  reason  of  the  neglect  of   the   inspector   of 

plumbing  of  this  District  in  the  performance  of  his  official  duties 
may  maintain  an  action  in  the  name  of  tlie  District  of  Columbia  to 
his  use  on  the  bond  given  by  the  inspector,  under  a  plumbing  regu- 
lation requiring  the  inspector  to  give  a  bond  in  the  sum  of  $5,000 
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^'conditioned  for  the  faithful  perfonnance  of  the  duties  of  his  office 
and  for  the  benefit  of  all  persons  who  may  be  aggrieved  by  his  acta 
of  neglect/'    District  of  Columbia  v.  Ball,  543. 

5.  Qucere,  whether  a  surety  on  the  bond  of  the  plumbing  inspector  of  this 

District  is  not  estopped  in  an  action  on  the  bond  to  deny  the  validity 
of  the  bond  upon  the  ground  that  the  commissioners  of  the  District 
had  no  power  to  pass  the  regulation  requiring  the  inspector  to  give 
bond.     Id. 

6.  The  provision  of  the  plumbing  regulations  of  this  District,  requiring  the 

inspector  of  plumbing  to  give  a  bond  with  sureties  for  the  faithful 
performance  of  his  duties  and  for  the  benefit  of  all  persons  who 
may  be  aggrieved  by  his  acts  of  neglect,  is  valid,  and  a  bond  so  given 
is  enforceable,  although  the  act  of  Congress  of  April  23,  1892  (27 
Stat,  at  li.  21,  chap.  53),  authorizing  the  commissioners  to  appoint 
an  inspector  of  plumbing  and  to  make  plumbing  regulations,  does  not 
require  a  bond  to  be  given  by  the  inspector  to  be  appointed  under  its 
provisions.      Id. 

7.  One  who  purchases  houses  in  which  the  plumbing  is  defective,  without 

knowledge  of  that  fact,  may  maintain  an  action  on  the  official  bond 
of  the  inspector  of  plumbing,  where  he  failed  to  inspect  the  plumbing 
when  the  houses  were  in  course  of  construction,  the  damage  to  the 
plaintiff  in  such  a  case  consisting  of  the  increased  price  paid  for  the 
property  upon  the  faith  of  the  inspector's  performance  of  his  duty 
and  the  expense  to  which  the  plaintiff  was  put  to  place  the  property 
in  the  condition  in  which  it  would  have  been  if  the  inspector  had  per- 
formed his  duty.    Id. 

8.  A  count  in  a  declaration  on  the  bond  of  the  inspector  of  plumbing  of 

this  District,  which  charges  the  inspector  with  having  entered  upon 
the  use  plaintiff's  premises  and  disconnected  her  house  from  the 
general  sewerage  system,  is  demurrable,  especially  where  counsel  for 
the  plaintiff  admits  in  open  court  that  the  inspector  in  so  discon- 
necting the  plumbing  did  no  more  than  his  official  duty.  Id. 
0.  A  count  in  a  declaration  by  the  District  of  Columbia  to  the  use  of  an- 
other on  the  bond  of  the  inspector  of  plumbing  Is  demurrable,  which 
states  that  he  negligently  and  wrongfully  failed  to  inspect  the  plumb- 
ing of  certain  houses  in  course  of  construction  so  tliat  improper  con- 
nection was  made  of  the  plumbing  with  the  general  sewerage  system, 
and  also  that  subsequently  he  wrongfully  and  unlawfully  condemned 
the  plumbing  and  severed  the  connection  whereby  the  houses  were 
rendered  untenantable  to  the  damage  of  the  use  plaintiff;  as  a 
violation  by  the  inspector  of  his  duty  in  the  first  instance  would  not 
make  a  subsequent  performance  of  his  duty  wrongful  and  unlawful. 
Id. 

10.  Where  the  declaration  in  an  action  by  the  District  of  Columbia  to  the 
use  of  another  on  the  bond  of  the  plumbing  inspector  for  damages 


Digitized  by  VjOOQ IC 


608  1ND£X. 

BONDS— <x>ntinued. 

to  the  use  plaintiff  alleges  negligent  failure  of  inspection  on  the  part 
of  the  inspector,  but  fails  to  properly  state  a  good  cause  of  action  to 
the  use  plaintiff,  it  cannot  be  successfully  contended  by  the  use  plain- 
tiff that  a  suthcient  cause  of  action  is  stated  on  behalf  of  the  District 
of  Columbia,  upon  which  nominal  damages  could  be  recovered,  as  the 
mere  breach  of  duty  either  by  a  public  official  or  by  a  private  person 
will  not  warrant  the  institution  of  suit  against  him  without  al- 
legation and  proof  of  damages  sustained  by  the  plaintiff  in  conse- 
quence of  such  breach  of  duty.     Id. 

BONDS    IN    ATTACHMENT    SUITS.    See     PucAoiifO    and    Pbactioig 

(Law)   1. 

BROKERS.    See  License. 

BUILDING  CONTRACTS.    See  Abchitects. 

BUILDING  REGULATIONS.  See  Buildings;  Easpments,  2;  Partt 
Walls. 

BUILDINGS.    See  Party  Walls. 

1.  Where  the  owner  of  a  city  lot,  a  woman,  has  let  a  contract  for  building 
thereon,  and  construction  thereunder  has  been  begun  in  strict  accord- 
ance with  a  building  permit  issued  by  the  municipal  authorities, 
an  adjoining  lot  owner,  who  has  sustained  no  legal  injury  by  reason 
of  such  construction,  is  not  entitled  to  an  injunction  restraining  it  on 
the  grounds  that  the  application  for  the  permit  was  made  by,  and 
the  permit  issued  to,  .the  husb&nd  of  the  owner^  instead  of  to  her, 
and  that  the  permit  allows  a  oonstructicm  in  violation  of  a  provision 
of  the  building  regulations,  requiring  that  10  per  cent  of  the  lot  be 
left  free  from  all  construction,  for  purpose  of  light  and  ventilation. 
Hutchins  v.  Munn,  88. 

BURDEN  OF  PROOF.    See  Bonds,  2;  Patents;  Waebantt,  2. 

CARCASSES.    See  Dead  Animals. 

CA.  SA.    See  Appeal  and  Error,  6. 

CAVEAT,  FRAMING  OF  ISSUES  ON.    See  Wills,  11. 

CERTIORARI.    See  Justices  of  the  Peace,  1,  2. 

CHANCERY  SALES.    See  Trustees'  Sales. 

CITIZENSHIP.    See  Mandamus,  4. 

COMMITMENT  OF  LUNATICS.    See  Evidence,  2. 

CONCLUSIONS  OF  LAW.     See  Habeas  Corpus,  3. 

CONCURRENT  JURISDICTION.    See  Justices  of  the  Pbaob,  1,  2,  4. 

CONDEMNATION  PROCEEDINGS.    See  Costs. 
1.  Where  the  commissioners  of  the  District  of  Columbia  institute  proceed- 
ings to  condemn  a  tract  of  land  for  street  extension  under  the  several 
acts  of  Congress  for  that  purpose,  and,  between  the  impaneling  of 
a  jury  to  assess  damages  and  benefits  and  their  verdict,  the  owners 
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of  the  land  convey  the  tract  in  several  parcels  of  different  value  to 
different  persons,  who  do  not  intervene  in  the  condemnation  proceed- 
ings, which  result  in  the  assessment  of  damages  and  benefits  against 
the  tract  an  a  whole,  one  or  more  of  such  owners  is  not  entitled  to 
the  cancelation  of  such  assessment  for  benefits  as  an  illegal  charge 
against  his  parcel.    Wilkinson  v.  District  of  Columbia,  289. 

2.  By  the  filing  of  the  petition  by  the  commissioners  of   the   District   of 

Columbia  for  the  condemnation  of  land  for  street-extension  purposes, 
and  the  service  of  notice  on  the  then  owners,  a  lien  attaches  to  the 
property  as  it  then  stood  with  the  divisions  and  subdivisions  that 
then  existed,  which  a  subsequent  purchaser  of  any  portion  of  the  land 
is  not  at  liberly  to  disregard.     Id. 

3.  By  the  acts  of  Congress  to  condemn  land  in  this  District  for  street-ex- 

tension purposes,  an  inchoate  lien  was  created  on  the  land  proposed 
to  be  condemned,  which  becomes  fixed  as  a  general  and  indeterminate 
lien  by  the  filing  of  a  petition  by  the  commissicMiers  for  the  condem- 
nation of  the  land  and  the  service  of  notice  on  the  owners,  and  as 
a  special  lien  upon  the  confirmation  by  the  court  of  the  assessments 
for  benefits  made  on  the  several  parcels  condemned  by  the  jury  im- 
paneled to  assess  damages  and  benefita;  construing  acts  of  Congress 
of  March  3,  1890  (30  Stat,  at  L.  1344,  chap.  431),  January  30,  1900 
(31  Stat,  at  L.  2,  chap.  4),  and  June  6,  1900  (31  Stat,  at  L.  666, 
chap.  800).     Id. 

CONSTITUTIONAL  LAW.     See  Dead  Animals;  Licknsb,  2;  Tbial  bt 
Jury. 

1.  While  the  14th  Amendment  of  the  Constitution,  declaring  that  no  State 
shall  deny  to  any  person  within  its  jurisdiction  the  equal  protecticm 
of  the  laws,  does  not  purport  to  extend  to  authority  exercised  by  the 
United  States  (following  Moses  v.  United  States,  16  App.  D.  C.  428, 
60  L.  R.'  A.  532 ) ,  Congress  in  legislating  for  this  District  may  not 
deny  its  residents  such  protection,  but  all  of  the  constitutional 
guaranties  of  life,  liberty,  and  property  are  equally  for  the  benefit  of 
citizens  of  the  United  States  residing  permanently  or  temporarily  in 
this  District,  as  of  those  residing  in  the  several  States  (following 
United  States  ex  rel.  Kerr  v.  Ross,  5  App.  D.  C.  241 ;  Curry  v.  Dis- 
trict of  Columbia,  14  App.  D.  C.  423,  and  Stoutenburgh  v.  Frazier, 
16  App.  D.  C.  229,  48  L.  R.  A.  220).  Lappin  v.  District  of  Columbia, 
68. 
S.  The  right  to  pursue  any  legitimate  trade,  calling,  or  profeflsion,  subject 
only  to  such  reasonable  regulations  in  the  interest  of  the  public  wel- 
fare as  may  be  imposed  upon  all  persons  under  like  conditions,  can- 
not be  arbitrarily  talcen  away  from  them  any  more  than  their  real 
or  personal  property  can  be  thua  taken.    Id. 

CONSTRUCTION  OP  WILLS.    See  Wills,  12,  13,  14,  21. 

CONSTRUCTION  OF  WRITTEN  INSTRUMENTS.    See  Wills,  2. 
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COXSTRUCTIVE  NOTICE,    See  Condemnation  Pbogsbdinos;  Notigb. 
CONTRACTS.    See  ABCHiTECfrs. 

CONTRIBUTORY  NEOUGENCE.    See  Electricity,  2;    Stbbbt    Raot 
WAYS,  2,  4. 

COSTS.    See  Appeal  and  Ebbob,  11;  Divobcb,  2;    Exboutobs   and   Ad- 

M1NIBTBATOR8,  4. 

1.  The  District  of  Columbia,  and  ite  commissioners  as  such,  are  not  ex- 

empt from  liability  for  oosts  in  suits  instituted  and  sucoessfullj 
prosecuted  against  them»  by  the  act  of  Congress  of  July  7,  1898,  or 
by  S  177,  District  of  Columbia  Code,  providing  that  the  District  of 
Columbia  shall  not  be  required  in  judicial  proceedings  to  pay  costs 
to  the  clerk  of  the  supreme  court  of  the  District  of  Columbia  and  to 
the  clerk  of  this  court  and  to  the  United  States  marshal.  Brown  v. 
Macfarland,  412. 

2.  The  reservation  in  the  latter  part  of  paragraph  3  of  rule  18  of  this 

covrt  which  provides  that  ''in  all  cases  of  reversal  of  any  judgment, 
order,  or  decree  by  this  court,  costs  shall  be  allowed  to  the  appel- 
lant, unless  otherwise  ordered  by  the  court,"  evidently  has  reference 
in  general  to  causes  in  equity  where  the  allowance  of  costs  is  discre- 
tionary with  the  court;  and  it  might  also  be  applicable  to  certain 
certiorari  and  other  proceedings  instituted  on  the  common-law  side 
of  this  court,  or  of  the  court  below,  where,  from  the  nature  of  thingSy 
a  respondent  should  not  be  charged  with  costs,  even  though  the  com- 
plainant or  petitioner  is  successful  in  the  suit.    Id. 

3.  Costs  incurred  by  the  appellant  in  this  court  are  taxable  to  them  upon 

the  reversal  by  the  court  of  a  judgment  of  the  lower  court  in  pro- 
ceedings institute<l  by  the  commissioners  of  the  District  of  Colum- 
bia to  condemn  land  for  the  purpose  of  street  extension  and  the  as- 
sessment of  damages  and  benefits  therefor ;  but  such  costs  will  be  al- 
lowed, not  against  the  commissioners  individually,  but  against  the 
District  of  Columbia  on  behalf  of  which  they  were  acting.    Id. 

COUNSEL  FEES,  ALLOWANCE  OK.    Se«  Execxttoes  and  Aoionistba- 
TOB8,  3,  4. 

COUNTERCLAIM.    See  Sbi-Off  and  Rbooupment. 

COURT  RECORDS.     See  NoncB,  3,  4. 

COURT  TRUSTEES,  SALES  BY.    See  Mortoages,  6,  7. 

CREDITORS'  SUITS.    See  Fraud  and  Fraudulent  Conveyanoes. 

CRIMINAL  LAW.  See  New  Trial;  Trial  by  Jury. 
1.  Mere  fast  driving,  as  distinguished  from  fast  driving  so  as  to  endanger 
the  lives  of  the  inhabitants  of  a  city  and  amounting  to  a  breach  of 
the  peace,  was  not  a  common-law  offense,  and,  when  made  an  offense 
by  municipal  ordinance,  an  offender  is  not,  by  virtue  of  any  provi- 
sion of  the  Constitution  of  the  United  States,  entitled  to  trial  bj 
jury.     Bowles  v.  District  of  Columbia,  321. 
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CRIMINAL  LAW— continued. 
2.  Where  a  given  act  is  an  offensG,  both  against  the  State,  and  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized 
to  punish  it,  although  it  be  also  an  offense  against  the  stat^  law. 
Id. 

8.  All  crimes  and  criminal  procedure  known  to  the  common  law  are  still 
in  force  in  this  District,  except  as  otherwise  provided  by  statute. 
Hill  y.  United  States,  395. 

4.  The  definition  of  murder,  given  in  fi  798,  District  of  Columbia  Code, 
namely, — "Whoever,  being  of  sound  memory  and  discretion,  pur- 
posely, and  either  of  deliberate  and  premeditated  malice,  or  by 
means  of  poison,  or  in  perpetrating  or  in  attempting  to  perpetrate, 
any  offense  punishable  by  imprisonment  in  the  penitentiary,  kills  an- 
other,'^— ^is  not  a  new  or  statutory  definition  of  murder,  but  is  sim- 
ply the  common-law  definition  of  that  crime.     Id. 

6.  It  is  not  essential  to  the  validity  of  an  indictment  for  murder  that  it 
charge  that  the  accused  was  of  sound  memory  and  discretion  at  the 
time  of  the  commission  of  the  crime.     Id. 

6.  It  is  not  error  for  the  trial  court,  in  a  murder  trial  in  which  the  ac- 
cused offers  no  afiirmative  evidence  that  he  was  insane  at  the  time 
the  crime  was  committed,  but  rests  his  case  upon  the  testimony  of 
the  prosecution,  to  interrupt  counsel  for  the  accused  while  urging 
to  the  jury  that  they  might  lawfully  infer  that  the  accused  was  in- 
sane at  the  time  of  the  homicide  from  the  mere  circumstances  of  the 
atrocity  and  publicity  attending  the  commission  of  the  crime 
charged,  and  to  say  that  the  jury  are  not  at  liberty  to  draw  such  an 
inference.  Id. 
CROSS-BILL.    See  Set-Ort  and  Reooupment,  1»  4. 

DAMAGES.    See  Abchitegts,   1;   Condemnation  Proceedinos;  Death; 
Set-Off  and  Recoupment,  1-4. 

DAMAGES,  INTEREST  AS.    See  Bonds,  3. 

DAMAGES,  MEASURE  OF.    See  Bonds,  7. 

DAMAGES,  PROOF  OF.    See  Bonds,  10. 

DEAD  ANIMALS. 
1.  The  death  of  a  domestic  animal  does  not  terminate  the  owner's  property 
in  it,  and  while  he  may  be  required  by  the  municipality  to  dispose  of 
the  carcass  so  that  it  will  not  become  a  nuisance,  the  municipal  au- 
thorities cannot  arbitrarily  deprive  him  of  his  property  by  giving  it 
to  another;  and  the  owner  is  entitled  to  a  reasonable  time  for  its 
remoral,  and  may  remove  it  by  the  agency  of  others,  as  well  as  re- 
move it  himself,  and  this  includes  the  right  to  dispose  of  it  by  sale 
and  the  removal  of  it  by  his  vendee  ( following  Campbell  v.  District 
of  Columbia,  19  App.  D.  C  131).  Mann  y.  District  of  Columbia, 
139.  - 
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DEAD  ANIMALS— con^iwtted. 

2.  That  part  of  i  9,  art.  14,  of  the  polioe  regulations,  which  requires  the 

owner  of  the  dead  animal  to  remove  the  carcass  within  a  limited 
time  to  a  place  or  places  to  be  approved  •f  by  the  commissioners, 
and  dispose  of  it  in  accordance  with  a  specified  system,  must  be  con- 
strued to  mean  that  when  the  owner  of  the  carcass  removes  it  to  any 
place  within  the  District  of  Columbia  and  disposes  of  it  there,  the 
place  and  manner  of  disposal  must  be  subject  to  the  approval  of  the 
commissioner.  The  regulation  has  no  extra-territorial  force,  and  does 
not  apply  when  the  carcass  is  removed  beyond  the  District,  except 
where  the  removal  is  by  the  contractor  with  the  District  for  the  re- 
moval of  garbage  and  dead  animals,  who  is  compelled  by  his  contract 
to  comply  with  the  regulations.    Id. 

3.  The  opinion  expressed  by  the  court,  that  if  the  owner  of  the  dead  ani- 

mal should  remove  the  carcaas  from  the  District  to  a  place  so  close 
to  the  border,  and  dispose  of  it  such  a  manner,  as  to  amount  to  a 
nuisance  to  adjacent  residents  of  the  District,  the  offender  might  be 
punished  under  existing  or  similar  municipal  regulations.  Id. 
DEATH.  See  Executors  and  Administrators,  1,  2 ;  Pleadino  and  Prac- 
tice (Law)  5,  6. 

1.  At  common  law  the  right  of  a  parent  to  recover  fo^  the  loss  of  the 

sen'ices  of  a  minor  child,  like  that  of  a  husband  for  the  loss  of  tho 
services  of  the  wife,  is  limited  to  the  time  that  may  have  elapsed,  if 
any,  between  the  time  of  the  injury  giving  rise  to  the  action  and  the 
resulting  death ;  and  the  right  to  the  services  terminates  with  death, 
and  the  estimate  of  damages  ceases  therewith.  United  States  Elee- 
tric  Lighting  Co.  v.  Sullivan,  115. 

2.  A  father  who  has  been  deprived  of  the  services  of  a  minor  son  by  the 

negligent  killing  of  the  latter  has  no  right  of  action  against  the 
wrongdoer  independently  of  the  act  of  Congress  of  February  17,  1885 
(Code,  §  1301),  in  view  of  the  express  provision  of  that  act  that  the 
action  for  the  negligent  killing  of  one  who  might  have  maintained 
an  action  had  he  survived  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  the  deceased.  Id. 
8.  It  is  not  necessary  to  the  maintenance  of  an  action  under  the  act  of 
Congress  of  February  17,  1885,  providing  that  where  one  has  been 
killed  by  the  negligent  act  of  another  the  action  shall  be  maintain- 
able by  the  personal  representative  of  the  deceaaed  for  the  benefit 
of  the  next  of  kin,  that  the  next  of  kin,  the  parent  or  brother  or  sis- 
ter, as  the  case  may  be,  shall  have  a  legal  claim  upon  the  services 
of  which  they  have  been  deprived  by  the  wrongful  act  of  the  defend- 
ant, although  it  might  be  possible  under  the  terms  of  the  act,  which 
requires  recovery  in  aolido,  that  a  judgment  founded  chiefly  on  proof 
of  such  damages  to  one  of  the  next  of  kin  would  have  to  be  shared 
finally  with  others  less  meritorious,  that  fact  being  one  that  in  no 
wise  concern?  the  wrongdoer  (following  District  of  Columbia  v.  Wil- 
cox, 4  App.  D.  C.  90).     Id. 
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DEATH— continued, 

4.  In  an  action  under  the  act  of  Congress  of  February  17,  1886,  to  recover 

for  the  negligent  killing  of  plaintiff's  intestate,  a  minor,  where  it 
appears  that  the  sole  next  of  kin  of  the  intestate  is  an  aged  father, 
to  whose  support  the  intestate  occasionally  contributed,  and  who  was 
partially  incapacitated  to  earn  a  livelihood,  an  instruction  to  the  jury 
to  the  effect  that  the  plaintiff  is  entitled  to  recover  such  sum  as  will 
reasonably  compensate  the  father  for  any  financial  loss  sustained  by 
reason  of  his  son's  death,  such  loss  to  be  measured  by  such  sum  as 
the  evidence  may  show  the  father  would  have  probably  received  from 
the  decedent  had  he  continued  to  live,  is  not  erroneous^  the  recovery 
not  being  limited  to  such  sum  as  the  father  might  reasonably  have 
expected  to  receive  from  his  son  during  the  residue  of  his  minority 
had  he  continued  to  live  (following  District  of  Ck>lumbia  v.  Wilcox, 
4  App.  D.  C.  90).  United  States  Electric  Lighting  Ck).  v.  Sullivan, 
116. 

5.  In  such  a  case,  evidence  is  admissible  tending  to  show  the  age,  feeble 

health,  burdens,  and  poverty  of  the  father  of  the  deceased,  as  afford- 
ing some  aid  to  the  jury  in  determining  the  reasonable  probability  of 
the  continuance  of  the  contributions  of  the  deceased  during  the  life 
of  the  father.     Id. 

6.  In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  his 

intestate,  a  child  between  eight  and  nine  years  of  age,  the  father,  as 
administrator,  is  entitled  to  recover  more  than  nominal  damages; 
construing  the  act  of  Congress  of  February  13,  1886  (23  Stat,  at  L. 
302,  chap.  68) ;  and  an  instruction  to  the  jury  in  such  a  case  is  not 
erroneous  when  to  the  effect  that,  if  they  find  for  the  plaintiff,  they 
will  allow  him  only  a  fair  compensation  for  the  value  of  the  serv- 
ices of  the  child  as  shown  during  her  minority,  by  taking  into  con- 
sideration the  age,  the  health  of  the  deceased,  her  capacity  for  labor, 
and  the  probability  of  her  living  to  the  age  of  majority,  less  tbo 
usual  and  reasonable  expenses  of  caring  for  her  and  rearing  his  said 
daughter^  but  in  no  event  shall  they  allow  damages  to  the  plaintiff 
for  wounded  feelings  and  sorrow  in  consequence  of  the  death  of  his 
daughter,  or  on  account  of  the  suffering,  mentally  or  physically,  of 
his  daughter  by  reason  of  the  accident.  Smith  v.  Cissel,  318. 
DEATH  BY  WRONGFUL  ACT.     See  Death;  Executobs  and  Adminis- 

TBATOBS,   1,  2. 

DECEDENTS'  ESTATES.    See  Wills. 

DECLARATION,  AMENDMENT  OF.    See  Pleading  and  Practice  (Law) 

5,6. 
DECLARATIONS  OF  TESTATOR  AS  EVIDENCE.     See  Wills,  6. 
DECLARATION,   WHEN   AIDED   BY    BILL   OF   PARTICULARS.    See 

Pleading  and  Practice  (Law)  2. 
DECREE  FOR  SALE.    See  Mortgages,  6-7. 
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DEEDS.    See  Easeiceivts;  Fbaud  and  Fhaudulbht  GoirvETANCBB ;  M<«r- 

OAOES. 

DEEDS  OF  TRUST.    See  Mortgages. 

Deeds  of  trust,  such  as  are  ordinarilj  used  in  this  District  to  seeore 
^         debts,  are  mortgages  in  their  nature  and  effect.    Wood  v.  Grajson, 
432. 

DEEDS,  RECORDING  OF.    See  Notice. 

DEMURRER,  ELECTION  TO  STAND  BY.    See  Appeal  abtd  Ebbob,  12. 

DEPARTMENTAL    REGULATIONS    AND    PRACTICE.    See   Executiyb 
Depabtments;  Mandamcs. 

DEPARTMENTS.    See  Executiye  Departments. 

DEPOSITIONS.  See  Evidenoe,  1. 
Where,  in  a  case  involving  the  sanity  of  a  testator,  a  witness  whose  tes- 
timony in  a  deposition  is  exclusively  addressed  to  the  proof  of  his 
father*s  signature  as  a  witness  of  the  will,  until  he  comes  to  the 
concluding  general  interrogatory,  whether  he  can  state  anything  per- 
tinent to  the  issues  between  the  parties,  answers  that  interrogatory 
by  saying  that  tlie  testator  was  perfectly  sane  and  in  good  health 
on  an  occasion  when  he  came  to  see  witness'  father  about  the  will, 
an  objection  to  the  admission  of  the  interrogatory  and  answer  basetl 
upon  a  want  of  opportunity  to  cross-examine  the  witness,  is  proper- 
ly overruled,  in  the  absence  of  a  showing  of  surprise  or  an  applica- 
tion seasonably  made  to  cross-examine  the  witness.  Kelly  v.  Moore 
(2),  9. 

DEVISEE,  EFFECT  OF  PERSONAL  CHARGE  ON.    See  Wills,  13.  14. 

DEVISES.    See  Wills. 

DIRECTION  OF  VERDICT.    See  Frattd  and  Fraudulent  Oonvetanoes; 

Tbial,  1,  2;  Wills,  10. 
DISBURSING  OFFICERS.    See  Bonds,  1-3. 
DISCRETION.    See  Appeal  and  Ebbob,  II;  Tbustebs'  Sales. 
DISTRICT  OF  COLUMBIA.    See  Constitotional  Law,  1. 
DISTRICT  OF  COLUMBIA,  LIABILITY  OF,  FOR  COSTS.    See  Costs. 
DIVORCE.    See  Insanitt,  1,  2. 

1.  A  decree  of  the  lower  court  dismissing  a  bill  for  divorce  (filed  before 

the  District  of  Columbia  Code  went  into  effect)  by  a  wife  upon  the 
ground  of  the  fkabitual  drunkenness  of  her  husband,  affirmed,  for  the 
reason  that  the  testimony,  although  showing  occasional  instances  of 
intoxication  on  the  part  of  the  husband,  and  sometimes  protracted 
intoxication,  within  three  years  of  the  filing  of  the  bill,  failed  to  es- 
tablish the  state  of  habitual  drunkenness  required  by  a  statute  al- 
lowing a  divorce  ''for  habitual  drunkenness  for  a  period  of  three 
years  of  the  party  complained  of."    Acker  v.  Acker,  353. 

2.  The  costs  of  this  court  on  such  appeal  were  ordered  to  be  taxed  against 

the  appellee,  the  husband.    Id. 
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DRUNKENNESS.    See  Divoboe,  1. 

EASEMENTS.    See  Mobtoaoes,  2,  5. 
1.  An  easement  of  light  and  air  is  an  interest  In  land,  whicE,  in  general, 
can  only  be  created  by  grant,  although  under  certain  circumstanceH 
of  part  performance  or  estoppel  in  pais,  such  an  easement,  resting  in 
parol  only,  may  be  enforced  in  equity.     Hutchins  v.  Munn,  88. 

2.  Where  H.^  the  owner  of  a  dty  lot^  upon  the  voluntary  parol  agreement 
of  W.,  who  owned  the  adjoining  lot,  which  was  partly  covered  by  a 
dwelling  house,  that  his  side  yard  which  was  immediately  adjacent 
to  H.'s  lot,  should  be  kept  open  for  purposes  of  light  and  ventilation 
to  both  premises,  built  a  house  on  his  lot  with  windows  opening  up- 
on such  side  yard,  one  of  the  walls  of  the  house  being  built  partly 
on  W.'s  lot  in  accordance  with  the  building  regulations  governing 
party  walls,  and  W.  subsequently  conveyed  his  property  to  M.,  whose 
deed  contained  no  reservation  of  such  an  easement,  although  he  knew 
of  the  existence  of  the  windows  in  H's.  house  opening  on  the  yard, — 
such  parol  agreement  cannot  be  said  to  have  been  partly  performed 
by  H.  by  his  erection  of  the  party  wall,  and  an  injunction  will  not 
lie  at  his  suit  to  restrain  M.  from  building  an  addition  to  his  house 
covering  a  portion  of  such  side  yard  and  so  obstructing  H.'s  win- 
dows,~-e8pecia]ly  where  it  appears  that  M.,  after  his  purchase,  had 
built  other  additions  covering  a  portion  of  the  yard,  without  objec- 
tion by  H.,  utilizing  a  portion  of  the  party  wall,  and  paying  H.  for  the 
portion  so  used.  Id. 
3.  A  right  to  an  easement  of  light  and  air  cannot  be  acquired  by  prescrip- 
tion or  adverse  user,  in  this  country.    Id. 

EASEMENTS  OF  LIGHT  AND  AIR.    See  EAWMiam;  Mobtoaqbs,  2-^5. 

EJECTMENT.     See  NcpiCK,  2,  3,  4. 

ELECTION.     See  Wnxs,  9. 

ELECTRICITY. 

1.  Where  an  electric  lighting  company  removes  its  fixtures  from  a  build- 

ing, but  leaves  the  service  wires  in  the  cellar  thereof,  and  fails  to 
<nit  off  the  current  flowing  through  the  wires  as  might  have  been  done 
by  means  of  a  switch  in  the  street,  and  an  occupant  of  the  building 
comes  in  contact  with  one  of  such  wires  and  is  killed,  the  question 
is  one  for  the  jury  whether,  under  the  circumstances,  the  fault  of  the 
company  to  cut  off  the  current  constituted  negligence.  United  States 
Electric  Lighting  Co.  v.  Sullivan,  115. 

2.  Where  one  of  the  employees  of  a  saloon  went  into  the  cellar  of  the 

building,  and  was  killed  by  coming  in  contact  with  an  electric  wire, 
and  anotlier  employee,  about  two  and  a  half  hours  afterwards,  un- 
der the  direction  of  the  managing  agent  of  his  employer,  and  in 
company  with  his  superior,  went  into  the  ctfHar,  and  on  the  way  out, 
in  some  manner  unknown,  came  in  contact  with  the  wire  and  was 
killed,  it  cannot  be  said,  in  an  action  against  the  electric  lighting 
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compaDj  owning  the  wire  that  the  decedent  was  guilty  of  contribu- 
tory  negligence  in  law^  but  the  question  is  <me  for  the  jury.    Id. 
EMINENT  DOMAIN.    See  Condemnation  Pboceedinos. 
EQUITABLE  LIENS.    See  Improvement;  NcmcE,  2. 
EQUITABLE  SET-OFF.     See  Set-Off  and  Recoupment. 
EQUITY.    See  Buildings;  Easements;  Impbovements ;  Mobtoaobs,  6^  7;. 

Postal  Service,  6. 
ERROR.     See  Appeal  and  Eurok,  3. 
ESTOPPEL.    See  Bonds,  5;  Easements,  1,  2;  Executive  Depabtments, 

2;  Postal  Service,  6.  7;  Wills,  6,  7,  9,  10,  11. 
EVIDENCE.    See  Bo?id8,  1;  Death,  5,  6;  Depositions;  Waerantt,  1; 
Wills,  6. 

1.  When  oAicial  documents  are  beyond  the  jurisdiction  of  the  court,  it  is 

proper  to  prove  them  and  their  contents  by  the  deposition  of  the 
oflBcial  having  custody  of  them.    Kelly  v.  Moore  (2),  0. 

2.  In  a  case  involving  the  validity  of  a  will  executed  in  a  foreign  country 

and  the  mental  competency  of  the  testator,  it  is  not  error  to  exclude 
certificates  of  physicians  for  the  commitment  of  the  testator  to  an 
insane  asylum  there,  offered  in  evidence  by  the  parties  attacking  the 
will,  especially  when  it  does  not  appear  why  the  testimony  of  the 
physicians  might  not  have  been  taken.    Id. 

3.  Anyone  of  average  intelligence  who  sees  a  moving  car  is  competent  in 

law  to  form  and  ejcpress  an  opinion  as  to  its  speed,  and  the  opinion 
is  competent  evidence  in  an  action  against  the  street  railway  com- 
pany owning  the  car  by  one  injured  by  it,  when  one  of  the  questions 
involved  is  the  speed  at  which  the  car  was  moving  at  the  time* 
Blick  V.  Metropolitan  Railroad  Co.,  194. 

EXCEPTIONS,  BILL  OF.    See  Appeal  and  Error,  1,  2. 

EXCEPTIONS  TO  .ANSWER.    See  Pleading  and  Practice  (Equity)  2. 

EXECUTION.    See  RESTrruriON. 

EXECUTIVE  DEPARTMENTS.  See  Army  and  Navy,  3;  Mandamus; 
Postal  Service. 
1.  The  courts  ought  to  and  do  give  great  weight  to  the  long-continued 
practice  of  an  executive  department,  founded  on  the  interpretation 
of  a  statute  conferring  powers  and  duties  of  administration,  but 
never  a  controlling  weight  save  in  cases  of  doubtful  construction* 
Payne  v.  Houghton,  234. 

2.  The  head  of  an  executive  department  of  the  government  has  the  right 
to  reverse  a  departmental  practice,  based  upon  the  decision  of  a  pred- 
ecessor, even  if  a  long  continud  one,  and  such  a  formr  decision  can 
be  said  to  have  no  elements  of  estoppel  or  res  judicata,  save  in  re- 
spect of  a  subject-matter  finally  settled  and  closed  under  it. 
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EXECUTIVE  DEPARTMENTS— ijoiitinued. 
3.  The  courts  will  hestitate  before  requiring  the  executive  heads  of  the  de- 
partments of  the  government  to  abandon  their  construction  of  depart- 
mental   regulations    and    their    administrative    action    thereunder. 
Hitchcock  V.  United  States  ex  rel.  Bigboy,  275. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administration  is  properly  granted  in  this  District  upon  the  estate  of 

an  intestate  who  died  here  as  the  result  of  an  accident  received  here, 
although  he  was  a  nonresident  and  left  no  resident  next-of-kin  and 
no  estate  here,  except  a  claim  by  his  personal  representative^  under 
the  act  of  Congress  of  February  17,  1885  (23  Stat,  at  L.  307,  chap. 
126),  for  his  alleged  negligent  killing,  and  although  an  administrator 
appointed  in  the  place  of  his  last  domicil  might  have  maintained  an 
action  on  such  a  claim  under  the  act  of  Congress  of  February  28,  1887 
(24  Stat,  at  L.  431,  chap.  281),  allowing  foreign  administrators  and 
executors  to  sue  in  this  District  as  if  letters  had  been  granted  here. 
Western  Union  Telegraph  Co.  v.  Lipscomb,  104. 

2.  That  provision  of  the  act  of  Congress  of  February  17,  1885  (23  Stat. 

at  L.  307,  chap.  126),  which  provides  that  the  right  of  action  for  the 
negligent  killing  of  one  who  might  have  maintained  such  an  action 
had  he  survived  shall  be  availed  of  by  and  in  the  name  of  the  "per- 
sonal representative"  of  the  deceased,  must  be  construed  in  pari 
materia  with  the  provisions  of  the  pre-existing  statute  providing  for 
the  appointment  of  an  ''administrator"  to  administer  the  personal 
estate  of  a  decedent  for  the  benelit  of  his  creditors  and  distributees, 
although  the  first-named  act  excludes  the  creditors,  and  directs  that 
the  recovery,  if  any,  be  distributed  to  the  widow  and  next  of  kin. 
Id. 

3.  Pending  the  trial  of  issues  on  a  caveat  to  a  will  charging  that  its  exe- 

cution was  procured  by  the  exercise  of  undue  influence  and  fraud  on 
the  testator  by  the  executor  named  therein,  the  probate  court  has  no 
power,  on  the  application  of  the  executor,  to  allow  fees  to  be  paid 
from  the  estate  to  counsel  employed  by  him  to  defend  the  will;  dis- 
tinguishing Tuohy  V.  Hanlon,  18  App.  D.  C,  226 ;  Kengla  v.  Randall, 
463. 
4.  After  the  trial  of  issues  on  a  caveat  to  a  will,  if  it  appear  that  the  ex- 
ecutor has  acted  in  good  faith  throughout,  he  may,  in  the  discretion 
of  the  court,  have  an  allowance  out  of  the  estate  for  costs  and  coun 
sel  fees,  whether  the  validity  of  the  will  be  sustained  or  not.    Id. 

FAST  DRIVING.    See  Cbiminal  Law,  1 ;  Trial  by  Juby,  1. 

FEES.    See  Executors  and  Administrators,  3,  4. 

FEE  SIMPLE,  ENLARGEMENT  OF  LIFE  ESTATE  INTO.    See  Wnxfl, 

12-14. 
FINAL  ORDERS.    See  Appealable  Orders. 
FINES.    See  Trial  by  Jury. 
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FORMER  ADJUDICATION.    See  Appeal  and  Ebbob,  9;  Puadcno  ahd 
Pkactioe  (Equity)    1,  3,  5,  8. 

FRAUD.    See  Fraud  and  Fraudulent  Oonvktanobs  ;  KonoB. 

FRAUD  AND  FRAUDULENT  CONVEYANCES.  See  Appeal  and  Bb- 
BOB,  6. 
A  deed  by  an  otherwise  insolvent  debtor  to  his  brother  for  a  nominal 
consideration,  but  stamped  with  a  Itl  war  revenue  tax  stamp,  of  his 
one-fifth  interest  in  renl  estate  worth  from  $20,000  to  $25,000,  but 
encumbered  by  a  deed  of  trust  indebtedness  amounting  to  $18,000, 
which  deed  was  made  but  not  recorded  on  the  day  on  which  a  trial 
of  a  creditor's  suit  against  him  was  to  be  had  before  a  justice  of  the 
peace,  and  was  followed  by  his  uniting,  three  days  later,  in  the  exe- 
cution of  a  second  deed  of  trust  on  the  property  by  all  of  the  owners 
thereof,  the  deed  of  trust  being  recorded  before  the  deed,  is  pre- 
sumptively fraudulent ;  and  where  the  issue  is  as  to  the  bona  fides  of 
the  deed,  and  the  debtor  offers  no  evidence^  the  trial  court  errs  in  di- 
recting a  verdict  in  his  favor.  Bokel,  Owynn,  McKenn^  Co.  y.  Cos- 
tello,  81. 

FRAUD  AND  MISREPRESENTATION.    See  Wills,  7. 

"GENERAL  BROKER."    See  Ucense,  1. 
GENERAL  INTERROGATORY.    See  Dbpobitions. 
GUARANTY.     See  Wabbantt. 

HABEAS  CORPUS. 

1«  The  supreme  court  of  the  District  of  Columbia  has  no  jurisdiction  in  a 
habeas  corpus  proceeding  against  the  Secretary  of  the  Navy  to  in- 
quire into  the  grounds  of  the  detention  of  a  person,  not  an  inhab- 
itant of  this  District,  and  who  was  not  arrested  or  committed,  and 
who  has  never  been  confined  within  its  limits,  but  who,  it  is  claimed, 
is  unlawfully  restrained  of  his  liberty  in  a  distant  possession  of  the 
United  States,  by  or  under  the  authority  of  an  oflioer  of  the  Navy 
acting  as  governor  thereof,  solely  because  the  Secretary  in  the  dis- 
charge of  his  official  duties  resides  in  this  District.  McGowan  v. 
Moody,  148. 

2.  Quar^,  whether  the  writ  of  habeas  corpus  will  lie  in  this  District 
against  a  person  who,  having  custody  of  another,  has  removed  the 
latter  from  the  District  before  the  issuance  of  the  writ,  for  the  pur- 
pose of  evading  the  process  of  the  court,  but  who  may  still  have  the 
power  to  produce  him.     Id. 

8.  An  allegation  in  a  petition  for  the  writ  of  habeas  corpus  against  th** 
Secretary  of  the  Navy,  that  the  person  in  whose  behalf  the  petition  is 
filed  is  restrained  of  his  liberty  by  the  agents  and  subordinates  of 
the  Secretary,  and  is  within  his  control,  through  the  custody  of  a  pei 
son  unknown,  who  exercises  his  authority  under  the  orders  of  the 
Secretary,  states  a  conclusion  of  law,  which  is  not  admitted  by  a  re- 
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turn  which  is  in  the  nature  of  an  objection  to  the  jurisdiction  of  the 
court ;  and  under  such  circumstances  this  court  will  take  judicial  no- 
tice of  the  powers  and  duties  of  the  Secretary  under  the  Constitution 
and  laws.     Id. 

"HABITUAL  DRUNiCENNESS."    See  Divorcb,  1. 

HIGHEST  BIDDER,  RIGHTS  OF.    See  Taibtws'  Saues. 

HIGHWAYS.    See  Stueets  and  Hi^uwats. 

HOMICIDE.    See  Crimikal  Law,  2-4. 

HUSBAND  AND  WIFE.    See  Buildings;  Deatu,  1;  Divobob;  Insanitt. 

IMPROVEMENTS.    See  Notice,  2. 
The  grantee  of  an  occupant  of  land  in  bad  faith  can  have  no  better  right 
than  his  grantor  had  to  an  equitable  lien  for  improvements  erected 
on  the  land  before  eviction.    Ashley  v.  Armstrong,  309. 

INCHOATE  IJEN.    See  Condemnation  Pboceedingb^  3. 

INCOMPETENT  PERSONS.     See  Insanitt. 

INDIANS.    See  Mandamus,  4-6. 

INDICTMENT.    See  Cbiminal  Law,  3. 

INFANTS.    See  Death;  Next  Fbiend;  Streets  and  HIohwats,  2. 

INJUNCTIONS.  See  Appeal  and  Erboe,  8;  Butldinos;  Easements; 
Postal  Service,  2,  5,  7. 
While  a  bill  in  equity  in  which  the  allegations  are  made  solely  on  In- 
formation and  belief,  unsupported  by  affidavit,  is  not  sufficient 
ground  on  which  to  base  an  injunction  until  after  a  rule  to  show 
cause  has  been  issued,  yet  after  such  rule  has  been  issued  and  no 
return  has  been  made,  and  especially  after  demurrer  interposed  to 
the  bill,  an  injunction  may  properly  be  granted  (distinguishing  Ma- 
gruder  v.  Schley,  18  App.  D.  C.  288).  Niles  v.  United  SUtes  Trust 
Co.,  226. 

INSANITY.    See  Criminal  Law,  4;   Depositions;   Evidence,  2;   Next 
Friend. 

1.  A  proceeding  in  equity  on  behalf  of  a  lunatic  to  annul  a  marriage  con- 

tracted by  him  during  his  lunacy  is  properly  instituted  by  his  next 
friend,  and  not  by  his  committee,  under  S  1286,  D.  C.  Code,  but  the 
committee  should  be  made  a  party  defendant  to  such  a  proceeding. 
Maclcey  v.  Peters,  341. 

2.  Section  986,  D.  C.  Code,  providing  that  a  marriage  contract  may  be  de- 

clared void  when  the  "marriage  was  contracted  during  the  lunacy  of 
either  party,''  and  }  1285,  which  provides  that  the  marriage  of  "a 
person  adjudged  to  be  a  lunatic  shall  be  void  from  the  time  its  nul- 
lity is  decreed/'  when  construed  together,  do  not  mean  that  a  lunatic 
must  be  adjudged  insane  in  an  independent  proceeding  before  a  suit 
to  annul  the  marriage  may  be  instituted,  but  the  adjudication  of 
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lunacy  referred  to  in  {|  1285  is  adjudication  of  lunacy  in  the  suit 
brought  for  the  annulment  of  the  marriage;  distinguishing  Groff  v. 
Miller,  20  App.  D.  C.  353.     Id. 

INSOLVENCY.    See  Fraud  and  Fraudulent  Conveyances;  Set-Off  and 
Recoupment,  3. 

INSPECTOR  OF  PLUMBING.    See  Bonds,  4-10. 

INSTRUCl'IONS  TO  JURY.     See  Death,  4,  6. 

INTEREST  AS  DAMAGES.     See  Bonds,  3. 

INTERFERENCE.     See  Patents,  5-19. 

INTERLOCUTORY  ORDERS.    See  Appeai-able  Orders. 

INTERROGATORIES.    See  Depositions. 

INTOXICATING  LIQUORS.    See  Divorce,  1. 

Testimony  in  a  prosecution  for  keeping  a  barroom  open  on  Sunday  in 
violation  of  the  act  of  Congress  of  March  3,  1893,  which  shows  that 
the  owner  was  seen  at  nine  a.  m.  going  with  a  bottle  of  beer  into  a 
billiard  room  adjoining  his  barroom,  in  which  former  room  there 
were  two  men,  is  insufficient  to  support  a  conviction,  where  the  un- 
contradicted and  unimpeached  testiiifony  for  the  defense  is  that  the 
defendant  had  gotten  the  beer  for  his  own  use  and  did  not  know  of 
the  presence  of  the  two  men  in  the  billiard  room  into  which  he  was 
going  for  the  purpose  of  extinguishing  the  lights  there,  which  had 
been  burning  all  night,  and  that  the  two  men  were  waiting  to  collect 
money  due  them  for  vegetables  supplied  the  defendant's  family  the 
preceding  week.    Tobin  v.  District  of  Columbia,  482. 

INVENTION.    See  Patents. 

ISSUES,  FRAMING  OF,  ON  CAVEAT.     See  Witxs,  11. 

JUDICIAL  DISCRETION.    See  Appeal  and  Errob,  U;  Trustees'  Sales. 

JUDICIAL  NOTICE.    See  Habeas  Corpus,  2. 

JUDICIAL  SALES.    See  Mortgages,  6,  7. 

JURISDICTION.    See  Appeal  and  Error,  6;  Justices  of  the  Peace,  1, 
2,  4;  Set-Oft  and  Recoupment,  2. 

JURY,  MISCONDUCT  OF.    See  Appeal  and  Error,  4,  5. 

JURY,  QUESTIONS  FOR.    See  Electrjcitt,  1-2;   Fraud  and  Fraudu- 
lent Conveyances;  Street  Railways,  1,  2,  4;  Trial,  1,  2. 

JURY,  TRIAL  BY.    See  Criminal  Law,  1 ;  Tual  by  Jury. 

JUSTICES  OF  THE  PEACE.  See  Appeal  and  Error,  13. 
1.  One  of  several  defendants  before  a  justice  of  the  peace  cannot  defeat 
the  right  of  his  oodefendants  to  remove  the  case  by  certiorari  to  the 
supreme  court  of  the  District  of  Columbia  under  §  8,  District  of  Co- 
lumbia Code,  on  the  ground  of  concurrent  jurisdiction,,  by  refusing 
to  join  in  the  application  for  the  writ.     Bradford  v.  Brown,  455. 
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2.  If  judgment  has  been  rendered  against  one  of  several  defendants  by  a 

justice  of  the  peace  by  confession  or  otiierwise,  before  an  application 
for  certiorari  by  his  codefendants  to  remove  the  case  to  the  supreme 
court  of  the  District  of  Columbia  on  the  ground  of  concurrent  juris- 
diction, he  is  not  entitled,  and  cannot  be  required,  to  join  in  the  ap- 
plication for  the  writ,  as  the  case  is  no  longer  pending  for  trial 
against  him.     Id. 

3.  Where  a  suit  instituted  before  a  justice  of  the  peace,  is  removed  by  cer- 

tiorari to  the  upper  court,  it  becomes  a  case  pending  in  the  latter 
court,  as  fully  and  to  all  intents  and  purposes  as  if  it  had  been  orig- 
inally instituted  in  that  court.     Id. 

4.  Where  a  case  pending  before  a  justice  of  the  peace  is  removed  by  cer- 

tiorari by  three  of  four  codefendants  to  the  supreme  court  of  the 
District  of  Columbia  oo  the  ground  of  concurrent  jurisdiction,  before 
process  has  been  served  on  the  other  defendant,  he  may  be  brought 
into  that  court  by  process  issuing  therefrom  and  returnable  thereto; 
and  after  such  removal,  if  such  defendant  is  a  nonresident,  an  attach- 
ment before  judgment  will  lie  against  his  property,  including  real  es- 
tate, in  this  jurisdiction,  under  District  of  Columbia  Code,  S  445,  on 
the  ground  that  he  is  a  nonresident  and  a  defendant  in  an  action 
pending  in  the  supreme  court  of  the  District  of  Columbia.     Id. 

5.  Qwgre, — ^whether  an  order  of  a  justice  of  the  peace  quashing  an  attach- 

ment before  judgment  to  enforce  a  landlord's  tacit  lien  for  rent 
against  the  te^iant's  goods  upon  the  premises,  on  the  ground  that  the 
plaintifT's  affidavit  in  support  of  the  attachment  was  insufficient,  is 
a  final  order  from  which  an  appeal  may  be  taken  to  the  supreme 
court  of  the  District  of  Columbia  under  D.  C.  Code,  i  30,  allowing 
an  appeal  from  a  justice  of  the  peace  to  that  court  in  cases  where 
the  claim  exceeds  $5,  to  "either  party  who  may  think  himself  ag- 
grieved by  the  judgment  or  other  final  order  of  a  justice  of  the 
peace.''    Robertson  v.  Southerland,  595. 

LABELS,  REGISTRATION  OF.    See  Mandamus,  3. 

LANDLORD  -\ND  TENANT.    See  Appeal  and  Error,  13;  Restitution. 

LICENSE.  See  Postal  Service,  6. 
1.  Under  the  first  proviso  of  par.  15,  §  6,  of  the  act  of  Congress  of  July  I, 
1902,  which,  after  imposing  a  license  tax  of  $250  on  general  brokers, 
provides  that  the  Washington  Stock  Exchange  shall  pay  $500  per 
annum  in  lieu  of  tax  on  members  thereof  for  business  done  on  such 
exchange,  a  member  of  the  exchange  who  confines  himself  exclusively 
to  business  thereon  is  not  a  general  broker  and  is  not,  therefore,  re- 
quired to  pay  a  license  tax.    Lappin  v.  District  of  Columbia,  68. 

2.  The  second  proviso  of  par.  15,  §  6,  of  the  act  of  Congress  of  July  1,  1902, 
which,  after  imposing  a  license  tax  of  $250  on  general  brokers,  first 
provides  that  the  Washington  Stock  Exchange  shall  pay  $500  per 
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annum  in  lieu  of  tax  on  members  thereof  for  businese  done  on  the  ex- 
change, and  then  proyides  that  any  broker  who  is  a  member  of  a 
regular  exchange  located  outside  of  the  District  of  Columbia  and 
transacting  a  brokerage  business  therein  shall  pay  a  license  tax  of 
only  ^100  per  annum,  is  an  arbitrary  discrimination  in  favor  of 
members  of  foreign  exchanges,  and  imposes  an  unreasonable  burden 
upon  the  right  of  a  citizen  to  pursue  a  lawful  occupation  open  to  his 
competitors  upon  less  onerous  terms,  and  is  void;  Chief  Justice  Ai«- 
VET,  dissenting.     Id. 

LIENS.    See  Condemnation  Pkocekdings,  2,  3;  Improvements;  Notigb,  2. 

UFE  ESTATES.     See  Wills,  12,  13,  14. 

LIGHT  AND  AIR.    See  Easements,  1,  2;  Mortgages,  2-6. 

LIMITATIONS,  STATUTE  OF.    See  Wills,  11. 

LIQUOR,  SALE  OF.    See  Intoxicating  Liquor. 

LIS  PENDENS.    See  Notice. 

LUNATICS,    See  Ckiminal  Law,  4;  Insanity. 

MAILS.    See  Postal  Service. 

MANDAMUS.  See  Appeal  and  Error,  13;  Army  and  Navy,  2,  6;  Postai. 
Service,  2. 
1.  On  a  petition  for  mandamus  against  the  Commissioner  of  Patents  to 
compel  him  to  direct  the  primary  examiner  to  answer  and  forward 
the  petitioner's  appeal  to  the  examiners-in-chief,  in  order  that  the 
latter  may  review  his  action,  it  is  incumbent  upon  the  petitioner  to 
■how  clearly  and  affirmatively  that  %e  had  a  right  to  appeal,  and  that 
he  is  entitled  to  the  writ  to  enforce  that  right.  United  States  ex 
rel.    Steinmetz  v.  Allen,  56. 

2.  Where  the  primary  examiner  requires  a  division,  under  rule  41  of  the 
Patent  Office,  of  the  process  claims  and  the  apparatus  claims  in  an 
application  for  a  patent^  refusing  to  act  upon  the  merits  of  the  appli- 
cation until  the  division  is  nuide,  an  appeal  from  his  action  to  the 
examiners-in-chief  does  not  lie,  but  his  action  may  be  reviewed  oa  a 
petition  to  the  Commissioner  under  rule  45;  and  the  Commissioner's 
action  on  such  a  petition,  as  it  does  not  involve  the  merits  and  final 
rejection  of  the  claims,  is  final,  and  not  reviewable  by  this  court. 
Mandamus  will  not,  therefore,  lie  to  compel  the  Commissioner  under 
such  cireumstances,  to  direct  the  primary  examiner  to  answer  and 
forward  the  applicant's  appeal  to  the  examiners-in-chief;  construing 
iS  481,  482,  4909  and  4910,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat  1901» 
pp.  271,  */72,  3390,  3:)91)  and  rules  41,  42,  45,  133,  and  134  of  the 
Patent  Office.  Id. 
3.  Where  the  Commissioner  of  Patents  denies  an  application  for  r^istra- 
tion  of  a  label  on  the  ground  that  it  is  not  descriptive  of  the  article 
for  which  it  is  used,  and  therefore  not  registerable  under  the  act  of 
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Congress  of  June  18,  1874  (18  Stat,  at  L.  78,  chap.  301,  U.  S.  Comp. 
Stat.  1901,  p.  3411),  this  court  has  no  power  to  review  his  decision 
by  mandamus,  his  duty  under  the  statute  not  requiring  the  perform- 
ance of  a  mere  ministerial  act,  but  requiring  a  determination  by  him 
of  whether  the  thing  presented  for  registration  was  or  was  not  a  la- 
bel as  defined  by  the  statutes.  Allen  ▼.  United  States  ex  rel.  Regina 
Music  Box  Co.,  271. 

4.  In  a  proceeding  by  mandamus  against  the  Secretary  of  the  Interior  and 

the  Commissioner  of  Indian  Affairs  to  determine  whether  in  a  given 
case  the  United  States  has  the  right  to  restrict  the  use  by  an  Indian 
of  the  proceeds  of  the  sale  by  him  of  timber  on  land  assigned  to  him 
in  severalty,  but  with  restrictions  on  his  power  to  alienate  it,  the 
question  whether  he  is  a  citizen  with  the  rights  and  privileges  of  a 
citizen  is  immaterial;  his  rights  as  a  citi^en  not  necessarily  being 
impaired  because,  as  grantee  of  the  land  given  him  by  the  United 
States,  his  power  to  alienate  the  land,  or  its  proceeds,  is  restricted 
and  limited.     Hitchcock  v.  United  States  ex  rel.  Bigboy,  275. 

5.  Mandamus  will  not  lie  to  compel  the  Secretary  of  the  Interior  and  the 

Commissioner  of  Indian  Affairs  to  direct  an  Indian  agent,  a  subordi- 
nate official,  to  perform  a  mere  ministerial  duty,  such  as  countersign- 
ing a  check.  If  the  duty  be  a  mere  ministerial  one,  no  order  of  the 
Secretaiy  or  Commissioner  could  be  a  justification  for  refusal  on 
the  part  of  the  subordinate  to  perform  it.    Id. 

6.  Where  an  Indian  to  whom  land  in  severalty  has  been  assigned  by  the 

United  States  with  certain  restrictions  on  his  power  of  alienation 
made  a  contract  to  sell,  and  sold,  timber  thereon  under  regulations 
promulgated  by  order  of  the  President  prior  to  his  grant,  which  reg- 
ulations provided  that  the  proceeds  of  the  sale  of  such  timber 
should  be  deposited  in  bank  subject  to  the  check  of  the  Indian  owner 
and  countersigned  by  the  local  Indian  agent,  sought  by  mandamus 
to  compel  the  Secro^iry  of  the  Interior  and  the  Commissioner  of  In- 
dian Affairs  to  cause  money  so  realized  and  deposited  to  be  paid  to 
him,  and  the  petitioner  claimed  that  the  purpose  of  requiring  his 
check  to  be  so  countersigned  was  merely  to  identify  him  at  the  bank, 
while  the  respondents  claimed  that  it  was  to  place  a  check  upon  the 
improvidence  of  the  Indian, — it  was  held  that  the  mere  fact  that 
there  was  serious  controversy  as  to  the  meaning  of  the  regulation 
took  the  act  sought  to  be  performed  out  of  the  category  of  plain 
ministerial  acts  subject  to  be  enforced  by  mandamus;  and  a  decree 
ordering  the  writ  to  issue  was  reversed.     Id. 

MARRIAGE,  ANNULMENT  OF.    See  Insanity,  1,  2. 

MARRIED  WOMEN.    See  Husband  and  Wife;  Next  Fbiend. 

MAXIMS.    See  Negligence,  1,  2. 

MEASURE  OF  DAMAGES.    See  Death.  3.  4,  6. 
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MILK. 

1.  Section  13  of  the  act  of  Congress  of  March  2,  1895,  regulating  the  sale 
of  milk  in  this  District,  providing  that  milk  taken  for  analysis  shall 
be  analyzed  in  the  presence  of  two  witnesses,  one  of  whom  may  be 
the  owner  of  the  milk  or  his  agent,  is  impliedly  repealed  by  |$  -^f  (>• 
If  and  8  of  the  act  of  February  17,  1898,  relating  to  the  adulteration 
of  foods  and  drugs  in  the  District  of  Columbia,  which  provides  that 
the  seller  of  milk  or  other  food  for  sale  shall,  upon  application,  fur- 
nish a  sample  thereof  to  the  health  department  for  analysis;  and 
places  the  whole  matter  of  the  retail  sale  and  disposition  of  drugs 
and  food,  including  milk,  under  the  supervision  of  the  health  depart- 
ment subject  to  the  control  of  the  commissioners.  Wiegand  v.  Dis- 
trict of  Columbia,  550. 

8.  In  a  prosecution  in  the  police  court  charging  the  defendant  with  selling 
milk  containing  less  than  3)  per  cent  of  butter  fat  in  violation  of 
the  act  of  Congress  of  February  17,  1898,  an  offer  by  the  defendant 
to  prove,  not  that  the  act  of  Congress  required  milk  to  conform  to 
an  impossible  standard  or  test,  or  that  the  milk  offered  for  sale 
should  contain  constituents  that  nature  did  not  supply,  but  that  the 
standard  proscribed  was  unreasonably  high  and  could  not  by  ordi- 
nary care  be  maintained  through  all  seasons  of  the  year  is  properly 
rejected  by  the  trial  court.     Id. 

S.  In  such  a  prosecution,  it  is  not  error  for  the  trial  court  to  charge  the 
juiy  that  the  extent  and  limit  of  their  inquiry  is  whether  the  de- 
fendant sold  the  milk  as  charged  and  whether  in  fact  it  contained 
less  than  3^  per  cent  of  butter  fat  contrary  to  the  act  of  Congress 
in  question;  nor  is  it  error  for  the  trial  court  to  refuse  to  allow  the 
defendant  to  introduce  evidence  to  show  for  what  purpose  he  had  the 
milk  on  hand,  that  being  entirely  immaterial  if  he  sold  milk  that 
did  not  bear  the  test  prescribed.  Id. 
MORTGAGES.    See  Deeds  or  Trust;  Notice;  Set-Off  aito  Recoupment. 

1.  Except  as  against  the  mortgagee,  a  mortgagor  while  in  possession  and 

before  foreclosure  is  the  real  owner  of  the  mortg^aged  property,  the 
mortgage  or  deed  of  trust  being  a  mere  security  for  the  debt,  upon 
the  payment  of  which  the  mortgage  or  deed  of  trust  becomes  extinct. 
Wood  V.  Grayson,  432. 

2.  It  is  competent  for  the  owner  of  two  lots,  who  erects  upon  one  of  them 

a  building  containing  porches  which  project  upon,  and  windows 
which  overlook,  the  other  lot;  and  who  gives  a  mortgage  upon  the 
lot  containing  the  building, — ^to  add  to  the  security  of  the  mortgage 
debt  by  granting  to  the  mortgagee  an  easement  of  light  and  air,  and 
projecting  porches  over  the  adjoining  lot,  so  long  as  the  holders  of 
prior  mortgages  on  the  lot  are  not  prejudiced.  Id. 
8.  It  would  seem  that,  under  such  circumstances,  even  without  any  special 
words  of  conveyance,  the  right  to  light  and  air  would  pass  upon  the 
conveyance  of  the  building;  but  where  by  the  mortgage  the  land  is 
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granted  "together  with  all  and  singular  the  improvements,  ways, 
easements,  rights,  privileges,  and  appurtenances  to  the  same  belong- 
ing or  in  any  wise  appertaining,"  etc.,  such  language  is  an  express 
recognition,  not  only  of  the  existing  de  facto^  but  the  user,  of  such 
an  easement  as  appurtenant  to  the  building.     Id. 

4.  Where  the  mortgage  under  such  circumstances  does  not  limit  the  extent 
of  the  right  of  easement  of  light  and  air  over  the  adjoining  lot,  but 
the  acts  of  the  parties  clearly  indicate  that  a  strip  of  land  10  feet 
wide  is  reasonably  necessary  to  supply  the  light  and  air  to  the  rooms 
on  that  side  of  the  building,  Ihe  mortgage  will  carry  as  a  de  facto 
appurtenance  thereto  sudi  an  easement  in  the  10-foot  strip  of  land; 
following  Frizzell  v.  Murphy,  19  App.  D.  C.  440.     Id. 

6.  In  foreclosing  such  a  mortgage,  covering  the  building  and  an  easement 
of  light  and  air  in  the  10-foot  strip  of  the  adjoining  lot,  and  a  prior 
mortgage  made  before  the  building  was  commenced  and  covering  only 
the  lot  on  which  the  building  was  subsequently  erected,  a  decree  of 
the  lower  court  is  erroneous  which  orders  the  sale  of  the  corporeal 
estate  in  the  10-foot  strip  of  land,  and  not  a  mere  easement  in  it,  as 
such  strip  is  not  embraced  in  either  mortgage.    Id. 

6.  A  decree  in  a  suit  by  a  junior  mortgage  encumbrancer  of  land  to  fore- 

close his  mortgage,  and  for  other  relief,  is  not  erroneous  where  it  au- 
thorizes the  sale  of  the  property  as  a  whole,  although  each  of  two 
prior  mortgages  covers  only  a  portion  of  the  property,  where  all  of 
the  mortgage  debts  are  overdue^  and  all  of  the  parties  interested  are 
before  the  oourt,  and  their  rights  under  their  respective  mortgages 
require  the  property  to  be  sold;  and  also  where  the  decree  in  the  al- 
ternative provides  that,  if  the  trustees  shall  find  it  more  advanta- 
geous to  the  interest  of  the  parties,  they  shall  divide  the  property 
and  sell  the  parcels  separately.     Id. 

7.  The  proper  distribution  of  the  proceeds  of  such  a  sale,  indicated,  wheth- 

er it  be  of  the  property  as  a  whole  or  in  parcels.     Id. 
MORTGAGOR  AND  MORTGAGEE.     See  Moki«aok8. 
MUNICIPAL  CORPORATIONS.     See   Co«T8;     Municipal    Obdinangbs; 

Streets  akd  Highways. 
MUNICIPAL   ORDINANCES.    See   Constitl'tional  Law,   2;    Criminal 
IjAW,  1,  2 ;  Dead  Animals  ;  Restitution  ;  Tbial  by  Jury. 
While  a  municipal  ordinance  professed  to  have  been  passed  under  a  gen- 
eral or  implied  power  given  by  a  statute  must  be  reasonable  and  not 
oppressive,  and  if  it  be  not  so  it  will  be  declared  void,  this  is  upon 
the  presumption  that  the  legislature  did  not  intend  by  the  general 
terms  of  the  statute  to  authorize  the  making  of  such  an  ordinance. 
Weigand  v.  District  of  Columbia,  559. 
MURDER.    See  Criminal  Law,  2-4. 

NAVY.    See  Army  akd  Navy.  ^   ^ 

40 
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NEGLIOENCE.  See  Bonds,  4-10;  Elbctricitt,  1-2;  Railboads;  SET-Orr 
AND  Recoupment,  4;  Stbeet  Railways,  1-4;  Streets  and  High- 
ways, 1,  2. 

1.  It  is  not  the  injury,  but  the  maimer  and  drcumstances  of  the  injury^ 

that  justify  the  inference  of  negligence  and  the  application  of  the- 
maxim  of  res  ipsa  loquitur.  Kohner  v.  Capital  Traction  Co.,  181. 

2.  The  doctrine  of  rca  ipsa  loquitur  is  applicable,  and  negligence  may  W 

inferred  on  the  part  of  a  railroad  company,  where  a  person  riding  on 
one  of  its  cars  was  injured  by  the  violent  contact  of  the  right  hand 
of  the  conductor  of  the  car  with  the  face  of  the  passenger,  whereby 
his  nose  and  right  eye  were  injured.  Id. 
NEGLIGENT  KILLING.  See  Death;  Executobs  and  Administratorb^ 
1,2. 

NEGOTIABLE  INSTRUMENTS.    See  Pleading  and  Practice  (Law)  2. 

NEW  TRIAL.  See  Appeal  and  Error,  4,  5, 10. 
Affidavits  containing  statements  of  declaration»  made  to  the  affiants  by- 
one  convicted  of  murder,  and  conversations  between  them  and  the 
convict,  unsupported  by  an  affidavit  of  the  convict  that  be  did  not 
know  at  the  time  of  the  trial  by  whom  such  declarations  could  be 
proved,  will  not  justify  the  granting  of  a  motion  called  a  motion  in 
arrest  of  judgment,  filed  after  a  motion  for  a  new  trial  has  been 
overruled  and  judgment  and  sentence  pronounced.  Hill  v.  United 
States,  395. 

NEXT  FRIEND.    See  Insanity,  1. 

"Next  friend"  does  not  mean  the  committee  or  trustee  of  a  lunatic,  or  the 
guardian  c^  a  minor,  or  the  husband  of  a  married  woman,  but  is  one 
who,  without  being  a  regularly  appointed  guardian,  acts  for  the  bene- 
fit of  an  infant,  a  married  woman,  or  other  person  not  9u%  juris^ 
Mackey  v.  Peters,  341. 

NEXT  OF  KIN.    See  Death,  26. 

NOMINAL  DAMAGES.    Sec  Bonds,  10;  Death,  6. 

NOMINAL  PLAINTIFF.    See  Bonds,  10;  Pleading  and  Practice  (Law> 
6. 

NON RESIDENCE.    See  Set-Oit  and  Recoupment,  3. 

NONRESIDENT  DEFENDANTS.     See  Justices  op  the  Peace,  4. 

NONRESIDENTS,  ADMINISTRATION  UPON  ESTATES  OF.     See  EXKK 

UTORB  AND  ADMINISTRATORS,  1,  2. 

NONRESIDENTS,  ATTACHMENTS  AGAINST.    See  Pleading  and  Prac- 
tice (Law)  1. 
NOTICE.    See  Condemnation  Proceedings;  Judicial  Notice. 
1.  While  one  who  deals  with  land  is  required  to  take  notice  of  all  convey- 
ances on  record  at  the  time,  nothing  placed  on  record  after  one  has. 
acquired  title  to  the  property,  other  wipe  than  by  himself,  or  by  his- 
procurement,  can  legally  affect  his  rights.     Armstrong  v.  Ashley,  368.. 
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2.  Where  an  occupant  of  land  against  whom  ejectment  suits  are  pending 
to  recover  the  possession  thereof  mortgages  th»  land  and  with  the 
proceeds  erects  improvements  thereon,  the  mortgagee  cannot^  after 
the  ejectment  suits  have  resulted  in  the  eviction  of  the  mortgagor, 
successfully  maintain  a  suit  in  equity  to  subject  the  land  in  the  pos- 
session of  the  true  owners  to  au  equitable  lien  for  such  improve- 
ments, on  the  ground  that  they  had  constructive  notice  by  the  record 
of  the  mortgage  that  it  was  the  money  of  the  mortgagee  that  was 
used  in  the  improvement  of  the  land,  and  that  they  failed  to  notify 
the  mortgagee  of  their  title  or  warn  him  of  the  fraud  that  was  being 
perpetrated  on  him  by  the  mortgagor.     Id. 

8.  While,  if  the  recorder  of  deeds  fails  to  correctly  transcribe  a  deed  filed 
for  record  so  that  a  person  afterwards  dealing  with  the  property 
covered  by  the  deed  is  misled,  the  parties  in  interest  are  bound  by 
the  record  rather  than  by  the  original  deed,  there  is  no  record  of  a 
declaration  or  amended  declaration  in  ejectment  other  than  by  its 
filing;  and  the  original  paper  itself  becomes  the  record  and  speaks  for 
itself;  and  one  who  would  accurately  know  its  contents  must  have 
recourse  to  the  document  itself  and  not  rely  upon  the  docket  or  index 
kept  by  the  clerk  of  the  court.    Id. 

4.  Where,  between  the  date  of  the  filing  of  a  declaration  in  ejectment  and 
the  filing  of  an  amended  declaration  in  which  additional  property  is 
claimed,  the  defendant  mortgages  such  additional  property,  the  fact 
that  the  clerk  of  the  court,  who  had  entered  upon  the  docket  and 
upon  an  index  of  ejectment  suits  kept  by  him,  a  description  of  the 
property  as  contained  in  the  original  declaration,  failed  to  so  enter  a 
description  of  the  additional  property  claimed  in  the  amended  dec- 
laration, will  not  justify  the  mortgagee  in  claiming  that  he  did  not 
have  constructive  notice  of  the  pendency  of  ejectment  suit  when  he 
made  the  mortgage  loan.  Id. 
NUISANCES.    See  Dead  Animals,  1,  3;  Streets  and  Hiohwatb,  1. 

OFFICERS.    See  Bonds. 

••OFFICIAL  ARMY  REGISTE.^."    See  Abmt  and  Navy,  5. 

OFFICIAL  BONDS.    See  Bonds. 

OFFICIAL  RECORDS,  PROOF  OF.    See  Evidence,  1. 

OPINION  EVIDENCE.     See  Evidence,  2. 

ORDINANCES.    See  Municipal  Ordinances. 

PARENT  AND  CHILD.    Sec  Death,  I. 

PAROL  TESTIMONY.    See  Warranty,  1. 

PARTIAL  INTESTACY.    See  Wills,  12. 

PARTIES  TO  ACTIONS.    See  Insanity,  1;  Next  Fmoni. 

PART  PERFORMANCE.    See  Easements,  1,  2. 
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PARTY  WALLS.  See  Easements,  2. 
One  who  desires  to  use  a  party  wall  built  partly  on  his  lot  and  partly  «m 
his  neighbor^  lot>  in  accordance  with  ihe  building  regulations  of  this 
District,  may  use  the  wall  for  the  whole  or  a  part  of  its  length,  pay- 
ing for  the  portion  he  uses;  or  he  may  use  it  all,  and  prolong  it  in 
either  direction,  within  the  limits  of  the  regulations.  Hutchins  v. 
Munn,  88. 

PASSENGERS.    See  Negligence,  2;  Street  Railways,  L 
PATENTS.    See  Mandamus,  1-^. 
I.  Pbactice. 
II.  Patentability. 
(a)  Prooe89, 
(6)   Antioipatum, 

III.   INTEBFERENCE. 

I.  Pracjtiob. 

1.  The  rules  of  practice  of  the  Patent  Office,  when  not  inconsistent  with 
the  statutes  relating  to  the  patent  system,  have  the  force  and  effect 
of  law  in  all  matters  to  which  they  relate,  and  are  not  to  be  declared 
invalid  upon  any  strained  or  doubtful  construction.  United  States 
ez.  rel.  Steinmetz  y.  Allen,  56. 
2.  The  Commissioner  of  Patents  in  all  matters  involving  the  validity  and 
patentability  of  claims  and  priority  of  invention  exercises  only  an 
appellate  jurisdiction;  but  in  matters  of  practice  and  procedure,  not 
involving  the  merits  and  final  rejection  of  claims,  he  acts  in  his  su- 
pervisory capacity  as  head  of  the  Patent  Office,  and  his  action  is 
final,  and  not  reviewable  on  appeal.    Id. 

II.  Patentability. 

(a)   Process. 

8.  A  process,  within  the  meaning  of  the  patent  law,  is  the  mode  of  treat- 
ment of  certain  materials  to  produce  a  certain  result,  and  consists  of 
an  act  or  series  of  acts  performed  upon  the  subject-matter  to  be 
transformed  and  reduced  to  a  different  state  of  things;  while  a  ma- 
chine or  apparatus  is  a  combination  of  mechanical  elements,  which 
may  or  may  not  be  useful  in  performing  the  acts  which  constitute 
the  process.     Id. 

(ft)  Aniicipaiion. 

4.  Process  for  pasteurizing  beer  in  bottles  by  moving  the  bottles  through 
heated  water  which  is  stiitionary  is  not  anticipated  by  a  patent  for  a 
process  involving  the  moving  of  heated  water  around  stationary  bot- 
tles containing  the  liquor  to  be  pasteurized.     In  re  Wafirner.  267. 
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111.  Iktbbfebencb. 

6.  Foreign  inyentors  applying  for  a  patent  here  and  wlio  are  placed  in  in- 

terference, axe  entitled  under  the  law  to  claim  the  date  they  com- 
municated their  invention  here  as  tlie  date  of  their  conception,  and 
the  date  of  the  filing  of  their  application  here  aa  the  date  of  their 
constructive  reduction  to  practice.  Harris  v.  Stem,  164. 
t.  Hie  burden  is  quite  heavy  upon  a  party  to  an  interference  who  appeals 
to  this  court,  where  he  is  the  junior  applicant,  and  also  comes  here 
with  the  concurrent  decisions  of  all  the  tribunals  of  the  Patent  OQice 
against  him.     Id. 

7.  In  an  interference  proceeding  involving  improvements  in  electrical  mo- 

tors, where  the  senior  parties  conceived  in  March,  1901,  and  con- 
tructively  reduced  to  practice  by  filing  their  application  April  30, 
1901,  while  the  junior  party  claimed  to  have  made  a  sketch  and  dis- 
closure of  the  invention  in  July,  1899^  and  a  device  embodying  the  in- 
vention in  August,  1899,  but  did  nothing  further  until  he  filed  his 
application  about  a  year  and  nine  months  afterwards,  it  was  held 
that  his  proof  failed  to  show  conception  prior  to  the  date  of  his  ap- 
plication, but  even  if  it  did  so  show,  he  was  not  diligent  in  reducing 
to  practice  before  the  arrival  of  his  opponent  on  the  field  of  inven- 
tion.   Id. 

8.  Not  imly  is  the  burden  of  proof  upon  the  applicant  who  is  in  inter- 

ference with  a  prior  patentee,  but  that  burden  can  only  be  dis- 
charged by  his  establishing  by  proof,  beyond  a  reasonable  doubt, 
that  he  is  the  real  prior  inventor  of  the  structure  of  the  issue,  and 
thus  clearly  overcoming  the  patented  claim  of  his  rival.  Sendcl- 
bach  v.  Gillette,  168. 
0.  If  the  work  of  one  employed  by  another  embodies  invention  aa  dis- 
tinguished from  mechanical  skill,  its  results  cannot  be  successfully 
claimed  by  the  employer,  except  where  there  has  been  an  agreement 
that  such  completed  invention,  or  the  patent  therefor,  shall  issue 
for  the  benefit  of  the  employer.     Id. 

10.  An  inventor  cannot  be  deprived  of  the  right  to  his  invention,  where  he 

has  used  due  diligence  in  the  assertion  of  his  right,  ex<rpt  by  ex- 
press contract,  or  by  a  course  of  conduct  that  fairly  gives  rise  to  an 
implication  of  an  intention  to  part  with  or  dispose  of  the  right;  and 
a  presumption  to  that  effect  is  not  lightly  to  be  made.     Id. 

11.  In  an  interference  involving  an  improvement  in  wheel -hubs,  between  an 

applicant  and  a  prior  patentee,  where  the  applicant,  who  had  pre- 
viously obtained  two  patents  for  roller  bearings  adjustable  to  hubs 
of  wheels,  claimed  chat  he  communicated  the  invention  of  the  issue 
to  the  patentee,  who  was  the  vice-president  of  a  wheel  company,  for 
the  purpose  of  haxing  the  company  construct  some  wheels  embody- 
ing his  invention,  the  testimony  examined  and  reviewed  and,  revers- 
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ing  the  decision  of  the  Commissioner  of  Patents,  held  insufficient  to 
establish  beyond  a  reasonable  doubt  that  the  applicant  disclosed  his 
invention  to  the  patentee.     Id. 

12.  The  action  of  the  Patent  OfTioe  in  grantingta  patent  is  presumptively 
correct,  and  a  charge  by  a  rival  inventor  that  the  patentee  fraudu- 
lently and  surreptitiously  obtained  it  can  only  be  sustained  by  the  . 
clearest  and  most  undoubted  proof.    Id. 

18.  While  a  delay  of  over  two  years  in  making  an  application  after  the 
applicant  has  completed  the  invention  and  put  it  in  working  opera- 
tion, and  of  about  six  months  after  another  applicant  has  received 
J         a  patent  for  the  same  invention,  will  not  of  itself  be  conclusive  as 
I  against  the  applicant,  in  an  interference  between  him  and  the  pat- 

entee, it  is  a  circumstance  of  considerable  significance  in  connection 
with  the  other  facts  of  the  case.    Id. 

14.  Where,  in  an  interference  between  an  applicant  and  a  patoitee,  involv- 
ing priority  of  invention  of  a  machine-knit  stocking,  it  appears,  be- 
yond any  doubt,  that  the  applicant  conceived  and  reduced  to  prac- 
tice before  conception  by  his  opponent,  but  the  applicant  failed  ^o 
apply  for  a  patent,  and  to  manufacture  and  to  put  his  new  stocking 
on  the  market  for  about  two  years,  because  of  business  reverses  and 
poverty  and  inability  to  obtain  assistance  from  others,  he  is  not 
guilty  of  such  concealment  of  his  invention  or  lack  of  diligence  as 
will  deprive  him  of  an  award  of  priority  (distinguishing  Mason  v. 
Hepburn,  13  App.  D.  C.  86;  as  distinguished  in  McBerty  v.  Cook, 
16  App.  D.  C.  133;  Esty  v.  Newton,  14  App.  D.  C.  50;  and  Oliver  v. 
Felbel,  20  App.  D.  C.  255).     Brown  v.  Blood,  216. 

If.  Where  the  junior  party  to  an  interference  did  not  manufacture  his  in- 
vention of  a  machine-knit  stocking  for  two  years  after  conception 
an^  reduction  to  practice,  but  during  that  time  took  out  a  patent 
on  a  machine  for  making  "tubular  lace-work,"  which  would  seem 
to  embrace  the  stocking,  it  was  held  that  it  was  not  unreasonable  to 
suppose  that  he  might  have  had  the  idea  that  the  stocking  which  he 
had  himself  produced  on  the  machine  was  a  mere  natural  result  of 
the  operation  of  the  machine  and,  therefore,  not  patentable,  and  that 
he  was  not  guilty  of  concealment  of  the  invention  of  the  stocking 
from  the  public,  or  deprived  of  his  right  to  a  patent  therefor.     Id. 

16.  Testimony  in  an  interference  case  by  the  senior  party  to  show  that  a 

third  person,  not  a  party  to  the  proceeding,  was  the  original  iu- 
venlor,  and  not  the  junior  party,  will  not  be  considered,  (following 
Foster  v.  Antisdel,  14  App.  D.  C.  552).    Id. 

17.  The  burden  of  showing  priority  of  invention  in  an  interference  pro- 

ceeding is  on  the  junior  applicant;  and  this  burden  is  added  to  when 
there  have  been  three  succssive  adverse  decisions  against  him  in 
the  Patent  Office.     McKuiglit  v.  Pohle,  219. 

18.  By  reason  of  the  state  of  the  art  of  treating  refractory  ores,  an  inven- 
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tion  of  a  process  oonsisting  of  roasting  or  fusing  a  mixture  of  the 
ore,  sulfur,  and  a  haloid  of  an  alkaline  or  alkaline  earth  metal  with 
a  free  access  of  air  and  agitation  at  a  temperature  sufficient  to  effect 
the  desired  reaction,  is  a  narrow  one,  and  proof  of  successful  inven- 
tion by  a  junior  applicant  in  an  interference  proceeding  must  em- 
brace all  the  elements  of  the  specific  process  as  recited  in  the  issue. 
Id. 

ilO.  Where  the  junior  applicant  in  an  interference  proceeding,  after  his 
alleged  invention  of  the  specific  process  in  controversy,  and  after  a 
discussion  with  the  senior  parties,  whose  application  for  patent  had 
been  allowed,  of  the  question  of  joining  interests,  in  which  discus- 
sion he  did  not  disclose  the  specific  process  or  claim  it  when  they 
disclosed  it,  filed  an  application  claiming  it,  and  amended  a  previous 
application  by  putting  in  specific  claims  in  place  of  previous  ones 
which  had  not  disclosed  the  specific  process  of  the  issue,  and  where 
his  own  testimony  wa-s  vague  and  unsatisfactory  regarding  his  early 
experiments,  and  his  corroborating  evidence  was  weak  because  it 
came  from  unskilled  persons,  testifying  ffom  memory  long  after  the 
occurrences  concerning  which  they  testify,  it  was  held  that  priority 
of  invention  was  properly  awarded  to  the  senior  parties.    Id. 

1»ATENTS,  FORECLOSURE  OF  MORTGAGE  OK    See  Sirr-Orp  and  Rk- 

COUIIMKNT. 

PENALTY  OF  BOND,  RECOVERY  IN  EXCESS  OF.    See  Bonds,  3. 
^•PERIODICAL."    See  Postal  Service,  4. 
^•PERIODICAL  PUBLICATIONS."    See  Postal  Service,  4. 
PERMITS.    See  Building. 

PERSONAL  REPRESENl'ATIVE.    See  Death,  2,  6;  Executors  and  Ad- 
ministrators, 2. 
PLEADING  AND  PRACTICE.    See  Appeal  and  Error;  Justices  op  the 
Pjlace,  1-5;  Pleading  and  Practice  (Equity);  Pleading  and 
Practice  (Law). 
PLEADING  AND  PRACTICE  (EQUITY).  See  Depositions;  Hareas  Cor- 
pus, 2;  Injunctions;  Insanity;  Next  Friend;  Set-Off  and  Re- 
coupment; Trustees'  Sales. 
.1.  A  decree  or  order  dismissing  a  former  bill  for  the  same  subject-matter 
may  be  pleaded  in  bar  to  a  new  bill,  if  the  dismissal  was  upon  the 
ground  that  the  plaintiff  had  no  right  to  the  relief  sought  and  was 
conclusive  upon  the  plaintiff  and  those  claiming  under  him,  and  was 
not  in  tenns  directed  to  be  without  prejudice;  but  an  order  dismiss- 
ing a  bill  for  want  of  prosecution  or  want  of  proper  parties  will 
not  be  a  bar  to  another  bill  for  the  same  subject-matter.     Wagen- 
hurst  T.  Wiueland,  356. 
:2.  Even  after  exceptions  to  an  answer  to  a  bill  in  equity  have  been  sus- 
tained, if  the  answer  is  not  removed  from  the  files  of  the  court  but 
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remains  in  the  cause,  the  trial  court  is  not  justified  in  taking  the 
bill  pro  confesso  and  proceeding  to  a  final  decree  regardless  of  the 
efforts  of  the  defendants  to  get  their  defense  before  the  court.    Id. 

8.  A  defense  to  a  bill  in  equity  that  a  former  suit  in  equity  for  the  same 
subject-matter  and  between  the  same  parties  was  dismissed  is  prop- 
erly interposed  by  plea,  and  if  such  plea  be  defective  the  defendant 
may  have  leave  to  amend.    Id. 

4«  While  the  same  defense  cannot  be  made  by  both  plea  and  answer  to  a 
bill,  yet  after  the  plea  has  been  adjudged  insufficient,  the  same  mat- 
ter of  defense  set  up  by  the  plea  may  be  advanced  and  relied  upon  in 
the  answer  and  availed  of  by  the  defendant  at  the  hearing.     Id. 

6.  Where  the  subject-matter  of  a  plea  in  bar  to  a  bill  in  equity  is  the 

dismissal  of  a  former  suit  for  the  same  subject-matter  and  between 
the  same  parties,  and  there  is  no  attempt  to  impeach  the  former  de- 
cree for  fraud,  the  record  of  the  former  suit  speaks  for  itself  and 
there  can  be  no  answer  required  to  support  the  bill,  and  where,  as 
under  rule  35  of  the  lower  court,  a  defendant  is  allowed  to  insist 
by  answer  upon  all  matters  of  defense  of  which  he  may  avail  him- 
self by  plea,  his  answer  under  such  circumstances  need  set  forth 
no  other  matter  than  the  record  and  decree  which  he  claims  consti- 
tute the  bar.    Id. 

0.  Where  the  answer  to  a  narrative  and  discursive  bill  of  forty  separate 

paragraphs,  some  of  them  long  and  complex,  simply  sets  up  by  way 
of  defense  a  decree  of  dismissal  in  a  former  suit  for  the  same  sub- 
ject-matter and  between  the  same  parties,  exceptions  to  the  answer 
on  the  ground  that  it  is  not  divided  into  paragraphs  as  required  by 
rule  54  of  the  lower  court  should  not  be  sustained.    Id. 

7.  It  is  not  good  pleading  to  encumber  the  record  with  allegations  of 

more  matter,  and  especially  mere  matter  of  evidence,  than  is  neoes^ 
sary  to  raise  the  question  that  may  be  actually  involved  for  decision. 
Id. 

8.  Where  the  defense  to  a  bill  in  equity  is  a  decree  of  dismissal  of  a  for- 

mer suit  involving  the  same  subject-matter  and  between  the  same 
parties,  the  answer  should  be  supported  by  a  verified  copy  of  the 
record  and  decree  in  the  former  suit,  exhibited  as  part  of  the  an- 
swer. The  answer  should  be  perfect  in  itself,  so  that  if  the  case  is 
set  down  for  argument  on  bill  and  answer  all  matters  of  defense  may 
be  properly  before  the  court  in  one  record.  Id.  ~ 
PLEADING  AND  PRACTICE  (LAW).  See  Depositions;  Habeas  Cob- 
pus,  2;  New  Tkial. 

1.  Where  an  attachment  before  judgment  is  issued  against  the  property  of 

one  of  several  codefendants  in  an  action  pending  in  the  supreme 
court  of  the  District  of  Columbia  cm  the  ground  that  he  is  a  non- 
resident, the  pKiintifi''s  bond  is  properly  made  to  such  defendant,  and. 
not  to  his  codefendants.    Bradford  v.  Brown,  455. 
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2.  Where  the  declaration  in  a  suit  on  a  promissory  note  by  an  indorsee 
against  the  maker  states  that  the  defendant  promised  to  pay  to  the 
payee,  but  fails  to  state  that  the  note  was  payable  to  the  order  of 
the  payee  so  as  to  make  it  negotiable;  but  the  bill  of  particulars 
attached  to  the  declaration,  consisting  of  a  copy  of  the  note,  show^ 
that  the  note  was  payable  to  the  order  of  the  payee,  and  was  there- 
fore negotiable, — ^the  declaration,  aided  by  the  bill  of  particulars, 
will  be  regarded  as  setting  forth  a  negotiable  note,  on  an  ap- 
peal by  the  defendant  from  a  judgment  against  him  for  want  of  a 
suAicient  affidavit  of  defense, — especially  as  it  was  competent  for  the 
trial  court,  as  it  would  be  for  this  court,  to  allow  an  amendment  of 
the  declaration  if  it  were  necessary.  Finney  v.  Penn.  Iron  Works  Co. 
477. 

8.  Where  the  affidavit  under  the  73d  rule  of  the  lower  court,  in  an  action 
by  an  indorsee  of  a  promissory  note  against  the  maker,  states  that  the 
plaintiff  received  the  note  from  the  payee  and  discounted  it  in  bank, 
guaranteeing  that  it  would  be  paid,  but  that  it  was  not  paid;  and 
it  was  thereupon  taken  up  by  the  plaintiff  in  accordance  with  his 
guaranty;  and  that  it  has  not  been  paid, — it  cannot  be  successfully 
contended  by  tlie  defendaift,  in  resisting  a  motion  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  that  the  plaintiff  should 
have  declared  on  the  note  ae  guarantor,  and  not  as  indorsee.  The  de^ 
fendant  as  maker  has  nothing  to  do  with  the  guaranty,  and  the  al- 
legation in  the  affidavit  with  regard  to  it  may  be  regarded  aa  sur- 
plusage.    Id. 

4.  In  a  suit  on  a  promissory  note  it  is  not  necessary  to  file  the  original 
note  with  the  declaration,  but  it  is  sufficient  if  it  be  produced  at 
the  trial,  or  at  a  hearing  on  a  motion  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  if  such  a  motion  be  made;  and,  on  an 
appeal  by  the  defendant  from  a  judgment  in  such  a  case  for  want  of 
a  sufficient  affidavit  of  defense,  in  the  absence  of  anything  in  the 
record  to  show  to  the  contrary  or  that  the  defendant  resisted  Uic 
entry  of  judgment  on  the  ground  that  the  note  was  not  produced  on 
the  hearing  of  the  motion  for  judgment,  it  will  be  presumed  that  it 
was  so  produced.     Id. 

6.  A  suit  begun  in  the  name  of  a  deceased  plaintiff  is  a  nullity,  and  under 
District  of  Columbia  Code,  §  390,  allowing  amendments  in  "pending'' 
cases,  a  declaration  in  such  a  suit  cannot  be  amended  by  substitut- 
ing as  plaintiff  the  administrator,  even  though  that  section  of  the 
Code  should  be  liberally  interpreted.    Karrick  v.  Wetmore,  487. 

6.  While  in  an  action  by  an  assignor  to  the  use  of  his  assignee,  the  use 
plaintiff  is  the  real  plaintiff  in  that  his  rights  may  not  be  prejudiced 
by  the  nominal  plaintiff,  the  latter  is  nevertheless  the  substantial 
plaintiff  in  respect  to  the  institution  and  prosecution  of  the  action. 
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so  that  if  the  action  be  brought  in  the  name  of  the  assignor  after  his 
death  to  the  use  of  the  assignee,  it  is  a  nullity  and  the  declaration 
cannot  be  amended  by  substituting  the  name  of  the  assignor's  admin- 
istrator as  the  nominal   plaintiff. 

PLUMBING  INSPECTOR.    See  Bonds.  4-10. 

POLICE  COURT,  TRIALS  IN.    See  Trial  bt  Jubt. 

POLICE  REGULATIONS.    See  Dead  Animals;  Municipal  Obdinance& 

POSTAL  SERVICE. 

1.  Payne  v.  United  States,  20  App.  D.  C.  581,  distinguished.     Payne  y. 

Houghton,  234. 

2.  The  general   question   of  the  extent  and   limitations   of  tbe  judicial 

power  to  supervise  the  determination  of  the  Postmaster-General  re- 
specting the  admission  of  publications  to  carriage  in  the  mails  at 
second-class  rates  is  not  atfected  by  differences  in  the  form  of  re- 
lief sought,  whether  mandamus  in  one  ease  or  injunction  in  another, 
except  that  greater  circumspection  should  be  exercised  where  the 
remedy  sought  is  injunction,  which  may  have  a  continued  man- 
datory operation.  Id. 
8.  Although  publications  which  are  nothing  more  than  reprints  of  tbe 
whole  or  parts  of  books  theretofore  published,  such  as  Henry  Esmond 
by  Thackeray,  and  Plutarch's  Alesoander  the  Great,  etc.,  may  comply 
with  the  conditions  of  |S  10  and  14  of  the  act  of  Congress  of  March 
3,  1879,  classifying  mail  matter,  in  that  they  are  regularly  issued 
from  a  known  office  of  publication  at  stated  intervals,  as  frequently 
as  four  times  a  year,  bear  a  date  of  issue,  are  numbered  consecu- 
tively, and  are  formed  of  printed  paper  sheets,  without  board,  cloth, 
leather,  or  other  substantial  binding  such  as  distinguish  printed 
books  for  preservation  from  periodical  publications,  and  are  origi- 
nated for  the  dissemination  of  information  of  a  useful  character  or 
devoted  to  literature,  and  have  a  legitimate  list  of  subscribers,  they 
are  not  periodical  publications  within  the  meaning  of  those  sections 
and  are  not  entitled  to  admission  to  the  mails  as  second  class  mail 
matter,  but  arc  mailable  matter  of  the  third  class  as  defined  by  f 
17  of  that  act.    Id. 

4.  Within  the  meaning  of  the  act  of  Congress  of  March  3,  1879,  classify- 

ing mail  matter,  the  terms  "periodicals"  and  ''periodical  publica* 
tions"  are  synonymous.     Id. 

5.  The  fact  that  a  publisher  may  have  made  large  contracts  for  the  futuro 

delivery  of  his  publications  at  prices  founded  cm  confidence  in  the 
continuation  of  the  adnvission  to  the  mails  of  suoh  publicatims  at 
second-class  rates  under  a  certificate  issued  by  a  former  Postmaster- 
General  will  not  entitle  him  to  an  injunction  against  the  present 
Postmaster-General  restraining  the  cancelation  of  such  certificate. 
Id. 
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6.  A  certificate  issued  by  the  Post-Office  Department,  to  a  publisher,  en- 

titling certain  of  his  publications  to  admission  to  the  mails  as  sec- 
ond-class mail  matter,  and  which  by  his  own  terms  continues  in  effect 
until  revoked,  i.«?  a  mere  license.     Id. 

7.  An  injunction  will  not  lie  to  compel  the  Postmaster-General  to  admit 

to  the  mails  as  second-class  mail  matter,  a  new  publication  entitled 
Masters  in  Mueio,  a  Monthly  Magazine,  bearing  the  imprint  Mozart, 
and  containing  a  biographical  sketch  of  that  musician,  and  a  num- 
ber of  pages  of  printed  music  selected  from  his  compositions,  which 
publication  has  been  refused  admission  to  the  mails  at  second-class 
rates  on  an  application  of  the  publishers;  the  question  of  the  ad- 
missibility of  the  same  at  such  rates  under  the  postal  laws  and  reg- 
uIb lions  being  one  calling  for  the  exercise  of  discretion  on  the  part 
of  the  Postmaster-General  in  deciding  it  and  not  requiring  the  do- 
ing of  a  mere  ministerial  act  (following  Payne  v.  Hoilghton,  ante, 
p.  234) .    Payne  v.  Bates  &  Guild  Co.  250. 

POSTMASTER-GENERAL.  See  Postal  Service. 

PRESCRIPllON.    See  E.\8EMENts,,3. 

PRESIDENT  OF  THE  UNITED  STXTES.    See  Army  and  Navt,  1,  2. 

PRESUMPTIONS.    See  1»lkadino  and  Practicb  (Law)  4. 

PRINCIPAL  AND  AGENT.    See  Contracts. 

PRINCIPAL  AND  SURETY.    See  Bonds,  1-10. 

PRIORITIES.  See  Mortgaqes,  6. 

PROBATE  PRACTICE.  See  Executors  ahtd  Administrators,  8,  4. 

PROCESS.    See  Patents. 

PROFESSION,  RIGHT  TO  PURSUE.    See  Constitutional  Law,  2. 

PROMISSORY  NOTES.     See  Pleading  and  Practice  (Law)   1. 

PROMOTION.  See  Army  and  Navy,  5,  6. 

PUBLICATION.    See  Appeal  and  Error,  7. 

PUBLICATIONS.    See  Postal  Service,  3-7. 

PUBLIC  HEALTH.    See  Milk. 

PUBLIC  OFFICERS.    See  Executive  Departmbntb. 

PURCHASERS.    See  Trustees'  Saijes. 

PURE  FOOD  LAWS.    See  Milk. 

QUESTIONS  FOR  JURY.  See  Electricity,  1,  2;  Fraud  and  FBAtnmuDlT 
Conveyances;  Street  Railways,  I,  2,  4;  Trial,  1,  2. 

RAILROADS.     See  Neglio^nge,  2;  Strekt  Railways. 

In  operating  a  double  trade  railroad  the  owner  is  bound  by  no  mle  that 
requires  that  he  shall  use  the  right-hand  track  for  the  running  of 
cars  in  one  direction  and  the  left-hand  track  for  running  of  ears  in 
the  reverse  direction;  but  he  may  run  his  cars  on  both  tracks  in 
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either  direction  aa  the  needs  of  the  business  may  require.    Stewart  ▼• 
W.  &  6.  F.  E.  R.  R.  Co.  496. 

RAKK.    See  Abmt  and  Navt,  5,  6. 

REAL  PROFERTl'.    See  Condemnation  Pboceedinqs;  Bexds  of  Tbust; 
Improvements;  Mortgages;  Notice;  Wills. 

REARREST.    See  Appeal  and  Ekrob,  6. 

RECEIVERS.    See  Appeal  and  Errok,  8. 

RECORD  OF  TRANSFERS.    See  Notice. 

RECOUPMENT.    Sec  Set-Off  and  Recoupment. 

REGISTRATION  OF  LABELS.    See  Mandamus,  3. 

REGULATIONS.     See  Building  Regulations. 

REMOTE  AND  SPECULATIVE  DAMAGES.     See  Set-Ofp  and  Recoup- 
ment, 1. 

REPEAL  BY  IMPLICATION.    See  Milk,  1. 

"RES  IPSA  LOQUITUR."     See  Negligence,  1,  2;     Stbeets  and  High- 
ways, 2. 

RES  JUDICATA.     See  Appeal  and  Error,  9;  Pleading  and  Practice 
(Equity)   1,  3,  5,  8. 

RESTITUTION. 
A  deputy  marshal,  in  executing  a  writ  of  restitution  of  premises  to  a  land- 
lord, has  fully  discharged  his  duty  when  he  has  removed  the  tenant's 
goods  from  the  premises  and  placed  them  on  the  sidewalk;  and,  if 
the  goods  arc  allowed  to  remain  an  unnecessarily  long  time  on  the 
sidewalk,  thereby  obstructing  it  in  violation  of  a  municipal  ordi- 
nance, the  offense  is  that  of  the  owner  of  the  goods,  and  not  of  tho 
deputy  marshal.    Williams  v.  District  of  Columbia,  471. 

RESTRAINING  ORDER.    See  Injunctions. 

REVERSIBLE  ERROR.    See  Appeal  and  Error,  3. 
RULES  OF  PRACTICE.    Sec  Patents,  L 

RULE  TO  SHOW  CAUSE.    See  Appeal  and  Error,  8 ;  Injunctions. 

SALE.     See  Mortgages,  5-7;  Trustees'  Sales;  Warranty. 

SECOND-CLASS  MAIL  MATTER.    See  Postal  Service. 

SECRETARY  OF  NAVY.    See  Army  and  Navy. 

SECR^ITARY  OF  WAR.    See  Army  and  Navy,  2-6. 

SERVICES,  RECOVERY  FOR  LOSS  OF.    See  Death. 

SET-OFF  AND  RECOUPMENT. 
1.  Where  a  bill  in  equity  seeks  to  foreclose  a  mortgage  on  certain  inven- 
tions, and  domestic  and  foreign  patents  to  be  granted  therefor,  dam- 
ages growing  out  of  the  same  transactions,  sought  to  be  recouped  by 
the  defendant  by  means  of  a  cross-bill,  are  not  too  remote  or  specu- 
lative when  they  consist  of  loss  of  profits  by  the  mortgagor  on  the 
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sale  of  a  patent  for  one  of  the  inventions  abroad,  which  sale  the 
mortgagor  had  negotiated  at  a  fixed  price,  but  which  had  failed  of 
consummation  by  the  failure  of  the  mortgagees  to  perform  their  ob- 
ligations under  the  mortgage.    Fitzgerald  y.  Wiley,  329. 

2.  Qtugre^ — whether  i  1563,  Code  D.  C,  providing  that  mutual  debts  and 

claims  under  contract  between  parties  to  a  common-law  action,  or  be- 
tween any  of  several  defendants  and  the  plaintiff,  etc.,  nuiy  be  set 
off  against  each  other  by  plea  in  bar,  whether  such  debts  be  of  the 
same  or  a  different  nature,  or  whether  the  claims  be  for  liquidated 
debts  or  unliquidated  damages  for  breach  of  contract, — should  be 
construed  as  furnishing  a  rule  for  adoption  in  equity  in  a  case  where 
its  jurisdiction  is  invoked  by  reason  of  certain  conditions  rendering 
the  same  necessary  to  complete  relief  in  one  proceeding.     Id. 

3.  The  insolvency  or  nonresidence  of  a  party  against  whom  a  set-off  is 

claimed  is  a  sufficient  ground  for  equitable  interference.     Id. 

4.  Damages  sought  to  be  recouped  by  cross-bill  in  a  proceeding  in  equity 

to  foreclose  a  mortgage  on  inventions  and  patents  to  be  granted 
therefor,  against  one  of  several  persons  interested  in  the  mortgage 
debt,  for  negligence  on  the  part  of  such  person^  a  patent  attorney, 
in  not  notifying  the  mortgagor,  as  it  was  his  duty  to  do,  that  taxes 
were  due  on  a  foreign  patent,  whereby  the  patent  lapsed  and  a  sale 
thereof  which  had  been  negotiated  by  the  mortgagor  was  prevented, 
must  be  limited  to  the  interest  such  person  has  in  the  recovery  sought 
in  the  original  bilL 

SEVENTY-THIRD  RULE.    See  Plbadino  and  Practice  (Law)  1,  2. 

SEVERANCE.    See  Justioks  of  the  Peace,  1,  2,  4. 

SPECULATIVE  DAMAGES.    See  Set-Ofp  and  Recoupment,  1. 

STATUTE  OF  LIMITATIONS.     See  Wills,  U. 

STATUTES.  See  Constitutional  Law,  2;  Executive  Departments,  1; 
MiLK;  Municipal  Obdinances. 
If  an  act  of  Congress  re^iuires  an  impossible  thing  to  be  done,  or  some- 
thing to  be  done  in  an  impossible  manner,  the  courts  may  declare  it 
incapable  of  enforcement  in  a  particular  case,  but  a  statute  will  not 
be  declared  void  because  of  difficulty  of  consttuction  or  because  of  ap- 
parent hardship  in  its  application,  nor  are  the  plain  ^ords  of  a  stat- 
ute to  be  refused  their  application  upon  any  theory,  that  a  more  rea- 
sonable provision  could  have  been  adopted  for  the  state  of  the  caae 
presented.    Weigand  v.  District  of  Columbia,  559. 

STATUTORY  CONSTRUCTION.    See  Dead  Animals,  2;  Executive  De-^ 
pabtments;  Executors  and  Administrators,  2;  Statutes. 

STOCK  EXCHANGES.    See  License. 

STREET  EXTENSION.    See  Condemnation  Proceedings. 

STREET  RAILWAYS.     See  Evidence,  3;  Negligence,  2. 
1.  Where,  in  an  action  to  recover  damages  for  personal  injuries  against 
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a  street  railway  compflny,  the  plaintiff  testifies  that,  while  a  passen- 
ger on  one  of  the  defendant's  open  cars,  he  was  struck  in  the  face 
by  the  conductor  who  was  passing  his  seat  on  the  running  board,  and 
the  conductor,  who  is  not  contradicted,  testifies  that  his  act,  which 
was  wholly  unintentional  and  accidental,  was  caused  by  his  throw- 
ing himself  forward  to  grasp  the  upright  post  of  the  car,  from  which 
he  was  about  to  fall,  in  an  effort  to  regain  his  balance,  the  trial 
court  is  not  justified  in  directing  a  verdict  for  the  defendant  on  the 
ground  that  the  occurrence  was  a  mere  accident.  The  plaintifT  hav- 
ing made  a  prima  facie  case,  it  is  for  the  jury,  and  not  the  court,  to 
determine  the  truth  of  the  explanation  given.  Kohner  v.  Capital 
Traction  Co.  181. 

2.  Where  the  rear  end  of  a  long  and  heavy  street  railway  car,  which  pro- 

jected beyond  the  rail  about  four  feet  as  the  car  rounded  a  curve 
in  the  track  while  going  at  a  rapid  rate  of  speed,  struck  a  wagon 
containing  sand,  which  was  being  driven  alongside  the  track  in  the 
same  direction  the  car  had  been  going  before  it  started  to  round  the 
curve,  and  the  wagon,  the  horses  drawing  it,  and  the  driver  were  in- 
jured, it  was  held  that,  although  there  might  have  been  mistake, 
miscalculation,  or  inattention  <mi  the  part  of  the  driver  of  the  wagon, 
and  although  the  car  had  a  superior  but  not  exclusive  right  of  way, 
the  trial  court  properly  refused  to  direct  a  verdict  for  the  defendant, 
in  an  action  by  the  driver  against  the  street  railway  company  own- 
ing the  car ;  the  questions  of  the  negligence  of  the  motorman  and  the 
oon tributary  negligence  of  the  driver  being  for  the  jury,  and  not  for 
the  court.    Blick  v.  Metropolitan  Railroad  Co.  194. 

3.  An  instruction  asked  by  the  defendant  in  such  a  case,  that  if  the  wagon 

was  far  enough  from  the  track  so  that  a  reasonably  prudent  man 
might  have  formed  the  honest  belief  that  the  rear  of  the  car  would 
pass  it.  and  the  motorman  actually  believed  this,  then  the  defendant 
was  not  liable,  because  there  was  no  negligence  on  the  part  of  the 
motorman,  is  properly  refused ;  especially  when  an  instruction  grant- 
ed on  behalf  of  the  plaintifl^  covered  the  same  subject-matter,  by  tell- 
ing the  jury  that  the  motorman  was  not  obliged  to  use  greater  care 
than  a  reasonably  prudent  man  should,  in  the  situation,  have  used 
in  operating  around  the  eur^^e  in  question  a  car  of  the  kind  that  was 
used.     Id. 

4.  Where  an  employee  of  one  of  several  street  railway  companies  which 

used  a  car-bam  just  outside  of  the  city  limits,  which  could  be  reached 
only  by  means  of  the  right  of  way  along  which  double  railway  tracks 
were  laid,  while  on  his  way  early  in  the  morning,  before  light,  to 
the  bam  to  report  for  duty,  was  injured  by  being  struck  by  a  car 
having  a  headlight,  approaching  him  from  the  rear  while  he  was 
walking  on  the  left  hand  track,  and  it  appeared  that,  although  the 
space  between  the  tracks  vvas  wide  enough  for  a  person  to  walk  in,  its 
surface  was  rough,  it  was  held  that  the  trial  court  in  an  action 
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brought  by  him  against  the  company  operating  the  car  properly  di- 
rected a  verdict  for  the  defendant,  although  the  plaintiff  testified 
that  he  had  never  known  the  left-hand  track  to  be  used  in  the  run- 
ning of  cars.    Stewart  v.  W.  &  G.  F.  E.  R.  R.  Co.  496. 

STREETS  AND  HIGHWAYS.  See  Restitution. 
1.  The  piling  of  lumber  in  a  public  street,  and  the  keeping  of  it  there  for 
an  unreasonable  time  or  in  an  unreasonable  manner,  is  a  nuisance, 
and  is  negligence;  and,  if  one  is  injured  thereby,  both  the  owner  of 
the  lumber  and  the  municipality  are  liable  in  damages  to  the  person 
so  injured.    Smith  v.  Davis,  298. 

2.  Where  a  child  of  about  nine  years  of  age  in  company  with  other  chil- 
dren seated  herself  on  one  of  several  piles  of  lumber  in  a  public 
street,  and  an  adjoining  pile  fell  and  she  was  injured,  it  is  no  de- 
fense to  the  municipality  or  the  owner  of  the  lumber  that  it  was  care- 
fully stacked  or  piled,  and  care  had  been  taken  to  make  it  secun? 
against  possible  accident;  or  that  there  was  nothing  to  show  that  its 
falling  was  fairly  attributable  to  the  negligence  of  the  owner, — es- 
pecially where  there  is  also  nothing  to  show  that  the  children  did 
anything  to  cause  the  lumber  to  fall  other  than  by  seating  them- 
selves on  one  of  the  piles.  The  fact  that  the  lumber  did  fall  and  in- 
flict an  injury  is  sufTicient  proof  to  justify  the  inference  that  it  was 
liable  to  fall,  and  that  there  was  a  probability  of  the  occurrence  of 
such  an  accident  as  did  in  fact  occur.     Id. 

SUBDIVISION  OF  LAND.    See  Condemnation  Proceedings. 

SUNDAY,  SALE  OF  LIQUOR  ON.    See  Intoxicating  Liquors. 

SURETY.    See  Bonds,  1-10. 

TAXATION  OF  COSTS.    See  Costs. 

TAXES.    See  Condemnation  Proceedings;  License. 

TEMPORARY  INJUNCTION.    See  Appeal  and  Error,  8;  Injunctions. 

TENDER.    See  WiLi/s,  8,  9. 

TIMBER  GRANTS.    See  Mandamus,  4-6. 

TRACKS,  OPERATION  OF  CARS  ON.    See  Railroads. 

TRADE,  RIGHT  TO  PURSUE.    See  Constitutional  Law,  2. 

TREASURY  TRANSCRIPT.    See  Bonds,  1. 

TRIAL.  See  Criminal  Law,  4;  Justices  of  the  Peace,  1,  4;  New  Trial; 
Trial  by  Jury;  Wills,  10. 
1.  When  a  given  state  of  facts  is  such  that  reasonable  men  may  fairly  dif- 
fer upon  the  question  of  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury;  it  is  only  where  the 
facts  are  jtuch  that  all  reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  is  ever  considered  as  one  of  law  for 
the  court.    United  States  Electric  Lightning  Co.  v.  Sullivan.  115. 
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2.  Where  the  plaintiff  has  made  out  a  prima  facie  ease,  the  trial  court  is 
not  justified  in  directing  a  verdict  for  the  defendant  at  the  close  of 
all  the  testimony,  on  the  ground  that  the  defendant  by  his  testimony 
has  overcome  the  prima  facie  case  so  made  out  by  the  plaintiff,  unless 
possibly  where  there  is  only  a  scintilla  of  evidence  and  nothing  sub- 
stantial on  the  part  of  the  plaintiff,  and  a  verdict  in  his  favor,  if  ren- 
dered, would  not  be  permitted  to  stand.  Kohner  v.  Capital  Traction 
Co.  181. 

TRIAL  BY  JURY.    See  Criminal  Law,  1. 

1.  One  charged  in  the  police  court  with  violating  a  municipal  ordinance 

prohibiting  the  propulsion  of  horseless  carriages  beyond  a  certain 
speed  under  a  penalty  of  not  less  than  $1  nor  more  than  $40,  is  not 
entitled  to  a  trial  by  jury;  construing  D.  C.  Code,  |  44,  providing 
that  in  cases  in  the  police  court  where  the  penalty  may  be  $50  or 
more,  or  imprisonment  for  thirty  days  or  more,  the  defendant  shall 
be  entitled  to  a  jury  trial,  and  also  that  in  all  cases  the  court  may, 
in  default  of  the  payment  of  a  fine  imposed,  conunit  the  defendant 
for  a  period  not  to  exceed  one  year.  The  imprisonment  provided 
for  default  in  the  pa3rment  of  a  fine  is  not  an  alternative  punishment, 
but  is  provided  merely  as  a  means  of  enforcing  payment  of  the  fine, 
and  it  is  competent  for  the  defendant  to  avoid  it  by  paying  the  fine. 

2.  A  violation  of  a  municipal  ordinance  punishable  by  a  fine  not  exceeding 

$40  can  in  no  proper  sense  be  regarded  as  creating  a  purely  civil 
liability  so  as  to  entitle  the  offender  to  a  trial  by  jury  under  article 
7  of  the  Amendments  to  the  Constitution  providing  that,  in  suits  at 
common  law,  where  the  value  in  controversy  shall  exceed  $20,  the 
right  to  a  trial  by  jury  shall  be  preserved.  Bowles  v.  District  of 
Columbia,  321. 

TRIAL,  PRODUCTION  OF  NOTE  SUED  ON  AT.    See  Pleading  and  Prac- 
tice (Law)  4. 

TRUS1*E£S'  SALES.  See  Appeal  and  Error,  11;  Mortgages,  6. 
1.  Where  at  a  sale  at  public  auction  by  court  trustees,  the  trust  property 
was  sold  to  the  highest  bidder  for  $1,350  and  a  deposit  made  as  re- 
quired by  the  terms  of  sale,  and  the  trustees  reported  the  sale  a^ 
having  been  fairly  made,  but  before  the  sale  was  finally  ratified  they 
reported  an  offer  of  $2,2.50  by  responsible  parties,  and  the  receipt  of 
a  deposit  from  them,  an  order  of  the  lower  court  appealed  from  by 
the  first  bidder  was  afiirnicd,  which  directed  a  resale  by  the  trustees, 
upon  the  ground  that  the  matter  was  within  the  discretion  of  the 
court  below.  Auerbach  v.  Wolf,  538. 
S.  The  old  English  practice  of  opening  biddings  in  chancery  sales  upon 
the  mere  offering  of  an  advance  upon  the  purchaser's  bid  has  never 
obtained  in  the  courts  of  this  District  or  Maryland.    Id. 

TRUSTS  AND  TRUSTEES.    See  Appeal  and  Ebboe,  11;  Tbustees'  Sales. 
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USE  PLAIXTIFF.    See  Bonds,  10;  Pleading  and  Practice  (Law)  6. 

VENDOR  AND  VENDEE.     See  Wahbanty. 

VERDICT,  DIRECTION  OF  BY  COURT.    See  Street  Railways,  1,  2,  4; 

Wills,  10. 
VESTED  RIGHTS.    See  Army  and  Navy,  5,  6. 
WASHINGTON  STOCK  EXCHANGE.    See  License. 
WARRANTY. 

1.  Qutpre,  whether,  in  an  action  by  a  vendor  to  recover  from  the  vendee 

on  a  contract  consisting  of  a  written  proposition  by  the  vendor  to 
sell  certain  furnaces  and  an  acceptance  thereof  by  the  vendee,  evi- 
dence offered  by  the  vendee  of  a  warranty  by  the  vendor  of  the  fur- 
naces is  admissible,  which  consists  of  a  printed  circular  contain- 
ing certain  express  warranties,  and  (Concluding:  '^Should  our  fur- 
naces fail  to  do  as  guaranteed^  we  agree  to  remove  them  and  re- 
place the  former  setting  at  our  expense;"  which  circular  was  exhib- 
ited to  the  vendee  by  the  vendor  when  the  order  for  the  furnaces 
was  solicited.     Purity  Ice  Co.  v.  Hawley  Furnace  Co.  573. 

2.  Where  the  defense  to  an  action  to  recover  the  purchase  price  of  fur- 

naces delivered  to  the  defendant  and  in  use  by  him  is  that  they  failed 
to  conform  to  certain  express  warranties  made  by  the  plaintiff,  the 
burden  is  not  on  the  vendor  to  show  that  they  came  up  to  such 
warranties,  but  is  on  the  vendee  to  show  that  the  furnaces  failed 
to  conform  to  the  warranties  made.  Id. 
WILL  CONTESTS,  ALLOWANCE  OF  ATTORNEY'S  FEES  IN.     See  Ex- 

ECLTORS  AND  ADMINISTRATORS,  3,  4. 

WILLS.     St^e  DEPosrnoNS;   Evidence,  2;  Executors  and  Administra- 
tors, 3,  4. 

1.  Where  a  will  of  real  estate  in  this  District,  made  in  a  foreign  country 

before  the  Code  D.  C.  went  into  effect,  which  reduced  the  number 
of  witnesses  necessary  from  three  to  two,  contains  the  usual  attesta- 
tion clause  signed  by  two  witnesses,  and  also  a  certificate  made  the 
day  after  tlie  execution  of  the  will  by  an  American  vice-consul  that 
the  testator  acknowledged  the  paper  before  him  as  his  will  and  that 
the  signature  attached  to  it  was  in  the  handwriting  of  the  testator, 
the  vice-consul  is  to  be  comprised  among  the  witnesses  of  the  will, 
and  it  is  sufficiently  attested,  the  certificate  being  meaningless  and 
>vithout  force  of  any  kind,  unless  it  be  taken  ajs  an  act  of  attesta- 
tion.   Kelly  V.  Moore  (2)9. 

2.  All  legal  documents  and  instruments  of  writing,  deeds,  wills,  bonds, 

and  others,  must,  if  possible,  be  so  construed  as  to  be  given  due 
effect,  and  not  receive  a  construction  nvtiich  would  render  them 
meaningless.     Id. 

3.  No  formal  words  of  attestation  to  a  will  of  real  estate  in  this  District 

are  required,  and  where  an  attestation  clause  omits  to  state  that 
41 
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it  was  signed  by  the  subscriber  as  a  witness  at  the  request  of  the 
testator,  but  does  state  that  the  testator  acknowledged  the  paper 
to  be  his  will  before  the  subscriber,  it  will  be  presumed  that  the  tes- 
tator requested  the  subscriber  to  sign  as  a  witness. 

4.  When  one  of  the  witnesses  to  a  will  has  died,  proof  of  his  signature 
is  sufficient  prima  facie  proof  of  attestation  of  the  will  by  him.     Id. 

6.  Declarations  of  a  testator  to  his  grandson,  made  at  a  time  when  it  is 
conceded  that  he  had  mental  capacity,  that  if  the  grandson  would 
not  take  sides  in  a  legal  proceeding  then  pending  in  which  the  tes- 
tator was  involved,  he  would  leave  the  grandson  a  share  of  his  estate 
equal  to  that  which  he  would  leave  to  others,  are  inadmissible  in  a 
proceeding  by  the  grandson  attacking  the  validity  of  the  will,  al- 
though want  of  testamentary  capacity  in  the  testator  is  charged. 
Utermehle  v.  Norment,  31. 

6.  One  who  takes  a  benefit  under  a  will  is,  in  the  absence  of  fraud  or 

misrepresentation,  estopped  to  thereafter  contest  its  validity.     Id. 

7.  Where  a  grandson,  who  received  less  of  his  grandfather's  estate  under 

the  latter's  will  than  he  would  have  received  had  no  will  be  made^ 
ccmsented  to  its  probate  upon  the  acquiescence  of  his  grandmother, 
the  principal  beneficiary,  in  the  promise  made  in  her  behalf  by  one 
of  his  two  aunts,  who  were  also  beneficiaries,  that  if  he  would  do 
so  the  grandmother  would  equalize  matters  for  him  by  her  will,  and 
thereupon  received  and  disposed  of  his  share  of  the  estate,  the  fail- 
ure of  the  grandmother  to  keep  such  promise  will  not  constitute 
such  fraud  and  misrepresentation  on  the  part  of  the  aunts,  who 
thereafter  became  beneficiaries  under  her  will,  as  will  relieve  him 
from  his  estoppel  to  question  the  validity  of  his  grandfather's  will; 
his  remedy,  if  any,  being  against  his  grandmother's  estate.     Id. 

8.  Qucsre,  whether  an  offer  made  by  an  heir-at-law,  who  had  taken  real 

and  personal  estate  under  his  grandfatlier's  will  and  sold  and  dis- 
posed of  it,  to  the  other  heirs  and  beneficiaries  under  the  will,  ten 
years  after  a  settlement  of  the  estate,  to  account  to  them  for  what 
he  had  so  received^  is  the  equivalent  of  a  proper  tender  back  of  what 
he  received,  to  enable  him  to  assert  his  election  not  to  take  under  the 
will.     Id. 

9.  Although,  under  some  circumstances,  one  who  has  taken  under  a  will 

in  misapprehension  of  his  legal  rights  and  in  ignorance  of  his  ob- 
ligation to  make  an  election  whether  to  take  under  it  or  to  assert 
an  independent  title  against  it,  will  not  be  estopped,  if  in  due  time 
he  tenders  back  to  the  executor  what  he  has  received  under  the  will, 
a  person  who  has  elected  to  take  under  a  will,  by  consenting  to  its 
probate,  and  has  confirmed  that  election  by  taking  his  legacy  and  also 
real  estate  devised  to  him,  and  has  disposed  of  the  latter  beyond  the 
possibility  of  return,  and  has  allowed  ten  years  to  elapse,  during 
which  time  the  executor's  accounts  have  been  settled  and  the  posiuoo 
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of  every  one  interested  in  the  estate  changed,  except  that  some  of 
the  devisees  still  hold  some  of  the  real  estate  devised  them, — ia  es- 
topped to  question  the  validity  of  the  will,  even  though  he  offers  "to 
account  to  such  devisees  for  what  he  received  thereunder.     Id. 

10.  The  lower  court,  on  directing  a  verdict  against  a  caveator  at  the  dose 

of  his  testimony  on  an  issue  as  to  whether  he  is  estopped  to  deny  the 
validity  of  the  will,  properly  directs  a  verdict  for  the  caveatees  on 
other  issues  as  to  testamentary  capacity,  undue  influence,  fraud  and 
duress,  without  receiving  testimony  by  the  caveator  in  support  of 
such  other  issues.     Id. 

11.  QucerCf  whether  the  probate  court  should  include  among  other  issues 

framed  for  trial  upon  a  caveat  filed  in  1900,  including  one  as  to  the 
estoppel  of  the  caveator  to  question  the  validity  of  the  will  as  a 
will  of  real  estate,  an  issue  as  to  his  estoppel  to  dispute  its  validity 
as  a  will  of  personalty,  where  the  will  was  admitted  to  probate  in 
1889,  with  the  consent  of  the  caveator,  although  he  claims  such  con- 
sent was  procured  by  frauds  and  the  executor  has  distributed  the 
personalty  and  settled  his  accounts,  the  statute  of  limitations  having 
barred  a  recovery  of  the  personalty  so  distributed  by  any  administra- 
tor of  the  testator  if  the  will  should  be  declared  void,  or  by  any  one 
else  in  interest;  and  especially  where  it  appears  that  the  caveator  has 
received  more  of  the  personalty  of  the  testator  than  the  caveatees. 
Id. 

12.  The  rule  of  law  that  a  simple  devise  of  land,  without  words  of  limita- 

tion or  description  of  the  extent  of  the  interest  devised,  creates  a 
life  estate  only,  cannot  be  made  to  yield  to  the  rule  of  construction 
founded  on  the  disfavor  with  which  partial  intestacy  is  regarded; 
but  to  enlarge  the  estate  into  a  fee  does  not  require  the  use  of  tecimi- 
cal  terms  or  any  particular  foi-m  of  words.  Any  words  which  will 
sufliciently  show  the  intention  of  the  testator  to  create  more  than 
a  life  estate  will  be  given  that  effect,  no  matter  what  their  form 
may  bej  and  the  whole  will  may  be  looked  into  in  order  to  ascertain 
the  meaning  to  be  given  to  this  particular  part;  following  McAleer 
V.  Schneider,  2  App.  D.  C.  461;  McCaffrey  v.  Manogue,  385. 

13.  When  a  devise  of  lands  without  words  of  limitation  or  description  of 

the  extent  of  the  estate  to  be  taken  is  coupled  with  a  personal  charge 
upon  the  devisee,  in  effect  a  condition  of  the  devise,  the  operation  of 
such  a  charge  is  to  enlarge  the  life  estate  that  would  otherwise  pass, 
into  a  fee  simple.     Id. 

14.  Where  a  will  contained  six  separate  devises  of  real  estate  to  the  testa- 

tor's sons  and  daughters  and  a  grandson,  without  words  of  limita- 
tion or  description  of  the  extent  of  the  interest  devised,  and  the  first 
devise,  which  was  to  a  daughter,  and  which  was  apparently  of  an 
excessive  share  of  the  real  estate,  was  immediately  followed  by  a  be- 
quest to  her  of  the  testator's  money  in  bank,  money  due  him,  and 
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his  building  association  stock,  which  comprised  substantially  the 
whole  of  his  personal  estate,  and  a  direction  that  she  was  to  pay 
the  funeral  expenses  and  any  other  legal  debts  the  testator  might 
owe  and  also  to  care  for  his  cemetery  lot,  and  such  bequest  amorated 
to  a  sum  considerably  in  excess  of  the  funeral  expenses  and  debts; 
it  was  held  (1)  that,  under  the  circumstances,  the  practical  effect 
of  the  bequest  to  and  charge  upon  the  first  devisee  was  the  same  as 
if  the  testator  had  expressly  directed  the  payment  of  the  funeral 
expenses  and  debts  to  be  made  out  of  the  personal  estate,  or  had 
made  the  bequest  of  the  same  after  payment  of  such  expenses  and 
debts;  and  (2)  that  such  charge  upon  the  first  devisee  did  not  oper- 
ate to  enlarge  the  devise  to  her  into  a  fee,  and  that  she  and  the  other 
devisees  took  life  estates  only  in  the  land.    Id. 

WITNESSES.    See  Wills,  1,  S,"  4, 

WRIT  OF  RESTITL^ION.    See  RESTixuTiOJr. 
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